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PREFACE. 


The  Land  Transfer  Act,  1897,  is  divided  into  two 
parts  wliicli  have  entirely  separate  objects.  The  First 
Part  of  the  Act  effects  a  complete  revolution  in  the  law 
relating  to  real  estate  by  altering  the  devolution  and 
administration  thereof.  This  it  effects  in  five  some- 
what complicated  sections,  the  object  of  which  is  to 
make  real  estate  devolve  on  the  personal  represen- 
tatives, and  be  administered  by  them  in  the  same 
manner  and  with  the  same  incidents  as  personal  estate 
has  hitherto  been  administered.  The  Second  Part  of 
the  Act  amends,  in  several  important  details,  the  Land 
Transfer  Act,  1875,  and  in  particular  provides  for 
registration  of  land  gradually  becoming  compulsory 
on  certain  dealings  therewith.  The  latter  part  of  the 
Act  cannot  be  read  except  in  connection  with,  and  by 
reference  to,  the  Act  of  1875  to  Avhich  it,  in  effect, 
forms  a  supplement.  Although  the  Land  Transfer 
Act,  1875,  has  been  on  the  Statute  Book  more  tlian 
twenty  years  there  is  not,  so  far  as  the  Authors  are 
aware,  a  single  judicial  decision  on  the  construction  of 
the  Act.  It  is,  however,  obvious  that  so  novel  and 
elaborate  a  system  of  dealing  with  the  transfer  of  land, 
as  is  created  by  the  Act  of  1875  and  Part  II.  of  tlie 
Act  of  1897,  cannot  be  brought  into  general  use  with- 
out raising  many  points  upon  the  true  meaning  of  the 
enactments  under  which  the  system  is  to  be  worked ; 
and  that  it  is  impossible  in  five  sections  of  an  Act  of 
Parliament  to  alter  the  common  law  as  to  the  devolu- 
tion of  land  without  raising  a  crop  of  nice  questions. 
Time  and  the  severe  discipline  of  experience  can  alone, 
with  any  completeness,  disclose  and  bring  to  the  test 
of  judicial  criticism  the  numerous  difficulties  tliat  are 
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likely  to  arise  on  the  coustruction  of  such  revolutionary 
enactments.  The  task  of  initial  commentatoi'S  on  such 
statutes  is  doubly  difficult,  inasmuch  as  they  have  not 
only  to  hazard  conjectures  on  the  true  construction  of 
ambiguous  expressions  of  the  will  of  Parliament,  but 
also  to  attempt  to  forecast  at  the  outset  of  this  legis- 
lative experiment  the  numerous  changes  in  law  and 
practice  which  may  result  from  reforms  so  drastic  in 
systems  which  have  been  in  vogue  for  centuries.  In 
atteni])ting  to  fuliil  this  twofold  duty  the  Authors 
are  fully  aware  that  there  must  be  many  matters 
arising  on  the  Acts  which  have  been  overlooked  by 
them,  and  that  in  many  cases  they  have  perhaps  too 
rashly  hazarded,  on  the  construction  of  doubtful  points, 
opinions  wliicli  may  not  bear  the  test  of  judicial 
decision ;  and  they  can  only  crave  for  their  attempts 
the  utmost  indulgence  from  the  legal  profession. 

It  only  remains  for  the  Authors  to  express  their 
warmest  thanks  to  the  many  friends  who  have  assisted 
them  with  suggestions  and  advice ;  and  in  particular 
to  Sir  Howard  Elphinstone  of  Lincoln's  Inn,  who  has 
kindly  read  the  proof  sheets  of  the  preliminary 
chapters  and  suggested  many  valuable  corrections  or 
additions  ;  to  Mr.  F.  W.  Pember  of  Lincoln's  Inn,  who 
kindly  read  the  manuscript  of  the  notes  on  the  first 
five  sections  of  the  Act  of  1897  and  made  many 
valuable  suggestions  with  reference  thereto ;  and  to 
Mr.  A.  J.  Chitty  of  Lincoln's  Inn  for  several  sugges- 
tions on  the  same  part  of  the  work.  The  Authors 
also  desire  to  express  their  thanks  to  Messrs.  Waterlow 
and  Son  for  allowing  them  to  re^^rint,  from  Mr.  Brick- 
dale's  work  on  the  Middlesex  Registry  Acts,  the  note 
contained  in  Appendix  I.  as  to  the  effect  of  notice 
under  those  Acts. 


Lincoln's  Iks, 
December,  1898. 
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Tart  I. 

SUMMARY    OF    THE    ACTS. 

— ♦ — 

CHAPTER    I. 

PRELIMINAliV. 

TiiK  Land  Transfer  Act,  187-5,  effects  the  purpose  set  forth  in  its 
title  and  preamble,  "  to  simplify  titles  and  facilitate  the  transfer  of 
land"  by  four  main  methods.  First,  it  removes  the  obligation 
under  which  purchasers  and  mortgagees  now  labour  of  having  to 
peruse  and  consider  the  validity  of  past  transactions  the  effect  of 
which  has  been  exhausted.  Second,  it  relieves  them  from  responsi- 
bility in  regard  to  subsisting  settlements,  trusts,  and  equities 
affecting  the  vendor's  or  mortgagor's  title.  Third,  it  jirovides 
plain  and  simple  methods  for  effecting  transfers  and  charges, 
Fom-th,  it  gives  an  absolute  guarantee  of  title  to  purchasers  and 
mortgagees  who  comply  with  its  provisions. 

These  are  the  leading  principles  of  the  Act,  and  form  the  key  to 
many  of  its  most  important  provisions. 

The  Land  Transfer  Act,  1897,  amends  the  Act  of  1875  in 
regard  to  various  practical  details,  and  provides  the  machinery  for 
its  gradual  compulsor}'  application  to  the  whole  of  England.  It 
also  further  simplifies  title  to  land  in  the  future  by  assimilating 
the  devolution  of  real  estate  to  that  of  personal  estate,  so  that  both 
alike  vest  in  the  personal  representatives  of  the  owner  on  his  death. 
The  provisions  as  to  the  devolution  of  real  estate  are  independent 
of  registration  of  title,  and  apply  to  all  land  in  England  (except 
/.,    B.  B 
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copyliolds  and  customary  freeholds)  on  deaths  occurring  on  or 
after  1st  January,  1898.  Their  effect  is  discussed  in  the  notes  to 
Part  I.  of  the  Act  of  1897  [poHt,  pp.  234  ct  scq.). 

The  process  of  registering  land  compulsorily  and  voluntarily 
under  the  Land  Transfer  Acts,  and  of  the  bearing  of  those  Acts 
on  general  conveyancing  practice,  call  for  separate  treatment,  and 
are  dealt  with  in  the  following  chapters.  The  text  of  the  Acts, 
with  notes  where  necessary,  the  Land  Registry  Rules  and 
Instructions,  and  the  Fee  Orders,  then  follow.  A  few  forms  and 
conveyancing  precedents  suitable  to  applications  for  registration 
and  various  dealings  with  registered  land  are  also  appended. 


CHAPTER  II. 

AS  TO  BRINGING  LAND  ON  TO  THE  REGISTER,  OR  THE 
FIRST  REGISTRATION  OF  LAND. 
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I.— What  Land  may  be  Registered. 

The  tlefiultion  of  land  contained  in  Lord  Brougliam's  Act 
(13  &  14  Vict.  c.  21)  does  not  apply  to  the  Land  Transfer 
Acts(r/),  and  land  has  heen  defined  by  the  Act  of  1897 — which 
is  to  be  construed  as  one  with  the  Act  of  1875  (/>) — to  include  all 
hereditaments,  corporeal  and  incorporeal  (c). 

The  Acts  do  not  apply  to  Scotland  or  Ireland,  and  land  cannot 
be  registered  under  them  unless  it  is  of  freehold  tenure,  or  is 
leasehold  land  held  under  a  lease  or  a  sub-lease,  other  than  a  term 
created  for  mortgage  purposes  (r/),  either  immediately  or  mediately 
derived  out  of  land  of  freehold  tenure ;  and  for  the  pui'poses 
of  the  Acts,  customary  freehold,  in  any  case  in  which  an  admis- 
sion or  any  act  by  the  lord  of  the  manor  is  necessary  to  perfect 
the  title  of  a  purchase  from  the  customary  tenant,  is  not  to  be 
deemed  land  of  freehold  tenure  (c).  If  copyhold  land  is  registered 
by  mistake,  the  registration  holds  good,  and  is  treated  as  an  error 
not  capable  of  rectification,  and  any  person  suffering  loss  thereby 
is  to  be  indemnified  (_/'). 

The  expression,  "  all  hereditaments,  corporeal  and  incorporeal," 
includes,  it  is  conceived,  not  only  land  in  the  ordinary  sense,  but 

(«)  Act  of  1875,  sect.  4.  scot.  11  of  Act  of  187a. 

(6)  Act  of  1897.  sect.  26.  ('')  ^^'^  «^  ^^'^'  '•  "'  "'^'^  ^^^  P*'^^' 

p.  '242. 
(c)  Ibid.  sect.  24.  ^^^  ^^^  ^j  jgg.^  g^j^^^_  J  amend- 

{d)  Ibid.  Sclicd.  I.  amendment  to      ment  of  sect.  2. 


B 
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mines  and  minerals  apart  from  the  surface  (//),  and  surface  land 
apart  from  mines  and  minerals  (//),  cellars,  floors,  and  portions  of 
houses  (/),  and  all  rights  and  easements  appurtenant  toland.  It 
also  includes  manors  (/.•),  advowsons,  rents,  tithes  impropriate  (r/), 
and  even  (it  -would  seem)  hereditary  honours  and  dignities  (/). 
It  is  improbable,  however,  that  any  voluntary  application  would 
be  made  to  register  an  inalienable  hereditament  such  as  the  last 
named,  and  as  the  compulsory  provisions  of  the  Act  of  1897  do 
not  apply  to  incorporeal  hereditaments  {ni),  the  possible  registra- 
tion of  honours  and  dignities  may  be  omitted  from  practical 
consideration. 

A  lease  for  a  life  or  lives,  or  determinable  on  a  life  or  lives,  or  for 
a  term  of  years  of  which  more  than  twenty-one  are  unexpired  (ii), 
in  these  Acts  called  "  leasehold  land,"  can  also  be  registered, 
except  where  the  lease  contains  an  absolute  prohibition  against 
alienation  (o) .  A  sub-lease  is  to  be  deemed  a  lease  for  the  purposes  of 
registration,  but  a  term  created  for  mortgage  purposes  is  not  (p). 

Where  freeholds  and  copyholds  are  intermixed  and  indistin- 
guishable, the  land  can  be  registered  subject  to  a  notice  of  the 
facts  relating  to  the  tenure,  and  the  registration  will  not  affect 
the  tenure  of  such  part  as  is  not  freehold  (q).  Land  vested  in  her 
Majesty,  her  heirs  and  successors,  either  in  right  of  the  Crown  or 
of  the  Duchy  of  Lancaster  or  otherwise,  or  vested  in  any  public 
oflicer  or  body  in  trust  for  the  public  service,  and  land  belonging 
to  the  Duchy  of  Cornwall  (r),  and  land  below  high- water  mark  (.s), 
can  be  registered  subject  to  special  provisions. 

Settled  land  may  be  registered  wherever  there  is  a  power  of 
sale  (f),  likewise  land  subject  to  a  fee-farm  or  other  perpietual 
rent  (u). 

{(j)    Act    of    1875,    sect.    82,    as  (7)  Act  of  ISTo,  sect.  67;  and  see 

amended  by  Sched.  I.  to  the  Act  of  Eulo  73,  p.  352. 

1897,  and  Eules  61,  63,  pp.  349,  350.  (?■)  Ibid.  sect.  65. 

(7i)  Ibid.  sect.  18,  sub-sect.  4  and  (s)  Ibid. sect.  66, and Eule 28, p. 341. 

(d).  (0  Act  of  1875,  sect.  68,  and  Act 

(»■)  Eules  61,  65,  pp.  349,  350.  of  1897,  sect.  6.     It  would  seem  that 

(/t)  Eules  61,  62,  p.  349.  tins  latter  section  also  entitles  a  tenant 

(/)  See  post,  p.  237.  for  life  of  settled  land  to  a\>]}\j  for  the 

(m)  Act  of  1897,  sect.  24.  registration  thereof,  by  virtue  of  his 

(n)  Act  of  1875,  sect.  11.  statutory  jiowers,  even  though  the 

(0)  Ibid.  settlement  contains  no  express  jiowcr 

(/>)  Act  of  1897,  Schcd.  I.  amend-  of  sale. 

ment  of  sect.  11.  (»)  Act  of  1875,  sect.  82. 
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Tho  existence  of  incumbrances  is  no  impediment  to  registra- 
tion {.('),  provision  Leing  mudo  for  the  protection  of  all  incum- 
brancers (//) . 

An  undivided  share  in  land  may  be  registered  (3). 


II.— What  Persons  may  apply  to  Register  Land. 

Any  person  entitled  fur  his  own  benefit,  at  law  or  in  equity,  to 
an  estate  in  fee  simple  in  land  or  to  leasehold  hind  (as  defined  by 
sect.  11  of  the  Act  of  1875,  as  amended  by  Sched.  I.  to  the  Act 
of  1807),  whether  subject  or  not  to  incumbrances,  or  capable  of 
disposing  for  his  own  benefit  by  way  of  sale  of  an  estate  in  fee 
simple  in  land  or  of  leasehold  land,  or  who  has  contracted  to  buy  the 
same  for  his  own  benefit,  may  apply  to  tho  registrar  to  be  regis- 
tered, or  to  have  registered  in  his  stead  any  nominee  or  nominees, 
as  proprietor  or  proprietors  of  the  land  {a),  and  the  existence  of 
incumbrances  is  no  bar  to  the  application. 

In  the  case  of  land  contracted  to  be  bought,  the  vendor  must 
consent  to  the  application  {b)  if  it  is  made  before  the  conveyance 
is  executed. 

"  Person "  includes  a  corporation,  and  any  body  of  persons 
unincorporate  (r). 

Any  person  holding  land  on  trust  for  sale,  and  any  trustee, 
mortgagee,  or  other  person  having  a  power  of  selling  land,  may 
authorize  a  purchaser  from  him  to  make  an  application  for  regis- 
tration— with  absolute,  qualified,  or  possessory  title — and  may 
consent  to  the  performance  of  the  contract  being  conditional  on 
his  being  so  registered  {(I). 

Any  such  person  as  last  aforesaid  may  himself  apply  to  be 
registered,  with  the  consent  of  the  persons  (if  any)  whose  consent 
is  required  to  the  exercise  by  the  applicant  of  his  trust  or  power  of 
sale  ;  the  costs  of  the  application  are  to  be  ascertained  and 
declared  by  the  registrar,  and  to  be  deemed  costs,  charges,  and 
expenses  properly  incurred,  and  to  be  retained  or  reimbursed  out 
of  the  trust  moneys,  with  no  liability  to  account  in  equity  {c). 

{x)  Act  of  1875,  sects.  5,  11.  {h)  Ibid. 

{)/)  Act  of   1875,  sect.  7,  note  (e),  (c)  Ibid.  sect.  4. 

p.  iao  ;  and  sect.  13,  p.  1-13.  ('/)  Ibid.  sect.  68. 

(2)  Act  of  1897,  sect.  14  (1).  (<•)  Ibid.     See  post,  p.  273,  as  to 

{n)  Act  of  1875,  sects.  5,  11.  personal  roprcseutativos  apjilying. 
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It  is  not  quite  clear  whether  the  trust  or  power  of  sale  would 
have  to  he  a  power  immediately  exercisable  in  equity,  or  whether 
any  person  who  can  make  a  good  title  to  a  purchaser  might  apply ; 
whether,  for  instance,  a  mortgagee,  with  the  usual  power  to  sell 
and  give  a  good  receipt  in  any  case  to  a  purchaser,  would  be  able 
to  apply  for  registration  until  the  conditions  precedent  to  his 
power  of  sale  arising  had  been  complied  with,  or  a  tenant  for  life 
or  person  having  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Acts,  would  be  able  to  apply  before  he  had  given  notice  to 
the  trustees  of  his  intention  to  sell  (,/').  However  this  may  be, 
the  registrar  would,  before  completing  the  registration,  see  that  all 
equities  were  adequately  protected. 

If  the  applicants  are  trustees  with  power  of  sale,  the  consent  of 
the  tenant  for  life  would  be  required  to  be  given  to  the  applica- 
tion (//).  If  the  application  includes  a  "mansion-house"  within 
the  meaning  of  the  Settled  Land  Act,  1890,  s.  10,  a  tenant  for 
life  applying  for  registration  would  be  required  to  obtain  the 
consent  of  the  trustees  to  the  application  or  an  order  of  the 
Court,  unless  the  settlement  dispensed  with  the  necessity  of  such 
consent  or  order.  In  each  of  these  cases  the  consent  would  pro- 
bably be  conditional  on  satisfactory  restrictions  being  entered  for 
the  protection  of  the  settlement. 

Persons  having  the  powers  of  tenant  for  life  and  of  trustees  of 
the  settlement  would  appear  to  be  equally  within  the  scope  of  the 
above  cited  provisions  {{jg). 

Sect.  6  of  the  Act  of  1897  contains  an  outline  of  the  general 
principles  to  be  adopted  in  carrying  out  the  68th  section  of  the 
Act  of  1875,  in  the  registration  of  settled  land,  as  to  which  see 
further  below,  pp.  116 — 122, 

Any  two  or  more  persons  entitled  for  their  own  benefit,  conciu'- 
rently  or  successively,  or  partly  in  one  mode  and  partly  in  another, 
to  such  estates,  rights,  or  interests  in  land  as  together  make  up 
such  an  estate  as  would,  if  vested  in  one  person,  entitle  him  to  be 
registered  as  proprietor  of  the  land,  may  apply  to  the  registrar  to 
be  registered  as  joint  proprietors  in  the  same  manner  and  with  the 
same  incidents,  so  far  as  circumstances  admit,  in  and  with  which 
an  individual  proprietor  may  be  registered  (Ji). 

(/)  S.  L.  A.  1882,   sect.  45 ;  and  (yry)  See   Ibid,    and  note  to   sub- 

S.  L.  A.  1884,  sect.  5.  gect!  10  of  sect.  6  of  Act  of  1897. 

(g)  Act  of  1875,  sect.  68,  p.  194;  ,ts    .    ,     c  ,0-^'        *.   on               t 

and  Act  of  1897,  sect.  6,  sub-sect.  \\  ^^'^  ^"<^  °^  ^^'^^  '"'*•  ^^'  ^'  ^°^- 

p.  281.  fi^tl  by  tbe  Act  of  1897,  sect.  14. 
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Any  numl)or  of  porsons  may  he  registered  as  joint  proprietors  of 
land  (/),  and  it  is  assumed  that  by  virtue  of  sect.  14  of  the  Act 
of  1897,  tenants  in  common  and  owners  of  undivided  shares  can 
be  registered  as  sucli.     See  also  Rule  G7,  po.sf,  p.  301. 

Where  a  purchaser  applies  for  registration  (in  wliicli  case  it 
seems  the  registration  may  be  completed  without  any  conveyance 
being  executed  (./)),  it  is  the  duty  of  the  registrar  to  see  that  all 
such  stamp  duties  have  been  satisfied  as  would  be  payable  if  the 
land  had  been  conveyed  in  the  ordinary  way  (/.).  This  is  usually 
done  by  stamping  the  vendor's  receipt  for  the  purchase-money 
as  a  conveyance. 

Sects.  87  and  88  of  the  Act  of  1875  {post,  p.  209)  contain  pro- 
visions as  to  married  women,  infants,  idiots,  and  lunatics  making 
or  concurring  in  applications. 


III.— How  to  apply  for  Registration  of  Land. 

There  are  two  modes  in  which  application  can  be  made  for 
registration,  namely— with  Absolute  Title,  and  with  Possessory 
Title. 

A.  Absolute  Title.  Where  an  absolute  title  is  required,  the 
applicant  or  his  nominee  is  not  registered,  until  and  unless  the  title 
is  approved  by  the  registrar  (/). 

The  examination,  by  the  registrar,  of  titles  under  the  Acts  is  to 
be  conducted  in  the  manner  prescribed  by  rules  (di),  the  only 
specific  provisions  made  by  the  Act  in  regard  to  the  matter  being 
the  following : — 

1.  Due  notice  is  to  be  given  (where  prescribed  by  the  rules)  and 
suflicient  opportunity  afforded  to  any  persons  desirous  of  objecting 
to  come  in  and  state  their  objections  to  the  registrar  (ii).  This 
provision  is  carried  out  by  the  insertion  of  an  advertisement 
in  the  London  Gazette,  and  in  such  other  newspaper  or  news- 
papers as  the  registrar  shall  require,  giving  two  months  to  any 
possible  objector   to   state   his   case(o).     Very  occasionally,  also, 

(/)  Act  of  1897,  sect.  14.  and  31 ,  p.  341 ;  also  Eules  248— 2J0, 

(y)  Act  of  1875,  sect.  5.  p.  404. 

(A)  Act  of  1875,  sect.  83  (7).  /  x  J^^^.  ^f  i875,  sect.  17  (1). 

(/)  Ibid.  sect.  6. 

(m)  Ibid.  sect.  17,  and  see  Eules  30  (")  ^iilo  32,  p.  34.. 
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special  notice  of  the  application  is  given  to  individuals  who  appear 
from  the  evidence  to  have  claims  against  the  estate. 

2.  The  registrar  has  jurisdiction  to  hear  and  determine  any  such 
objections,  subject  to  an  appeal  to  the  High  Court  Q;).  The  parties 
may  be  heard  in  person  or  by  counsel  or  solicitor  {q) . 

3.  If  the  registrar,  on  the  examination  of  any  title,  is  of  opinion 
that  the  title  is  ojien  to  objection,  but  is  nevertheless  a  title  the 
holding  under  -which  will  not  be  disturbed,  he  may  approve  of 
such  title,  or  may  require  the  applicant  to  apply  to  the  High  (r) 
Court,  upon  a  statement  signed  by  the  registrar,  for  its  sanction  to 
the  registration  (s).  This  provision  meets  a  difficulty  felt  under 
the  Land  Registry  Act  of  1862,  under  which  only  "marketable" 
titles  could  be  registered,  i.e.,  titles  whicli  the  Court  would  force 
an  unwilling  purchaser  to  accept  under  an  open  contract.  The 
position  of  the  registrar  is  thus  changed  from  that  of  an  unwilling 
to  a  willing  but  jirudent  purchaser  under  an  open  contract.  The 
addition,  in  sect.  7  of  the  Act  of  1897,  of  a  system  of  compensation 
for  errors  further  facilitates  the  acceptance  of  titles  subject  only  to 
technical  blemish. 

There  are  also  special  provisions  for  referring  doubtful  matters, 
both  of  law  and  fact,  to  be  conclusively  determined  by  the  Court, 
with  power  to  direct  an  issue  of  fact  to  be  tried  by  a  jury  {f)j 
for  binding  the  interests  of  infants,  married  women,  idiots,  lunatics, 
persons  of  unsound  mind,  persons  absent  beyond  seas,  or  jet  un- 
born (k).  Provision  is  also  made  for  taxation  and  payment  of 
costs  incurred  in  the  registry  (.r),  for  allowing  trustees  to  charge 
the  costs  of  an  ajJplication  for  registration  to  the  trust  {//),  for 
enforcing  the  production  of  deeds  (;:),  for  marking  title-deeds  with 
notice  of  registration  (a),  for  notices  to  the  Board  of  Trade  and 
others  with  regard  to  land  below  high- water  mark  (b),  and  for 
requiring  a  statutory  declaration  from  the  applicant  and  his  soli- 

{p)  Act  of  1875,  sect.  17  (2).  Eules  (t)  Ibid,  sects.  74, 75,  and  Eules  231 

under  the  Act  may  give  an  appeal  to  et  seq.  p.  400. 

the  County  Court  (sect.  114),  but  this  (m)  Ibid,  sects.  76,  77. 

power  has  not  been  exercised.     See  (x)  Ibid.  sect.  73,  and  Eule  269, 

Eules  231  and  following,  as  to  ap-  p.  400. 

peals  generally.  (y)  Ibid.  sect.  08. 

{q)  Eule  272,  p.  412.  (z)  Ibid.  sect.  71,  and  Eule  267, 

(r)  Act  of  1875,  sect.  114  ;  no  rule  p.  408. 

having  been  made  as  to  applications  (a)  Ibid.    sect.  72,    and  Eule   38, 

to  the  County  Coui-t.  p.  343. 

(s)  Act  of  1875,  sect.  17  (3).  {h)  Ibid.  sect.  06,  and  Eule  28,  p.  341. 
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citor,  on  the  completion  of  tlio  application,  to  the  effect  that  all 
material  facts  and  documents  have  been  disclosed  (<•). 

Full  details  of  the  course  of  an  application  for  absolute  title  will 
be  found  in  Eules  2o  to  II,  and  in  the  notes  thereto. 

B.  Possessory  Title.  AVhen  a  possessory  title  only  is  required, 
the  applicant  or  his  nominee  may  be  registered  as  proprietor  on 
giving-  such  evidence  of  title,  and  serving  such  notices,  if  any,  as 
may  for  the  time  being  be  prescribed  by  rules  (d). 

The  rules  as  to  possessory  registration  are  Nos.  17  to  24.  As 
all  compulsory  registration  is  with  possessory  title,  these  rules  are 
of  very  great  importance,  and  will  best  be  studied  in  cxtemo,  witli 
the  notes  appended  to  them  at  pp.  338 — 340,  below.  Briefly,  appli- 
cation can  be  made  either  by  simply  leaving  in  the  registry  a  con- 
veyance on  sale  vesting  the  property  in  the  applicant,  or  by  leaving 
a  statutory  declaration  that  he  is  entitled  in  one  of  the  waj's  (speci- 
fied in  sects.  5  and  68  of  the  Act  of  187-3,  and  sect.  6  of  the  Act 
of  181>7  (see  i^oxf,  pp.  132,  194,  and  281),  necessary  to  snpport  an 
application.  From  these  materials  the  entries  for  the  register  are 
drawn  up  by  the  officers  of  the  registry,  and  presented  for  ap[>roval 
to  the  applicant,  and  at  the  same  time  (or  sooner)  the  deed  is 
returned  to  him,  a  copy  being  kept  in  the  registry  for  future  refe- 
rence. In  the  great  majority  of  cases,  if  a  competent  person 
attends  at  the  registry  to  deliver  the  application,  the  entries  can 
be  drafted  and  settled  on  the  spot,  and  the  land  certificate  issued 
fortliAvith.  If  it  is  intended  to  do  this  (and,  indeed,  in  all 
cases  where  it  is  practicable),  it  will  be  advisable  to  communicate 
with  the  Map  Department  of  the  registry,  before  preparing  the 
deed  of  conveyance,  for  assistance  in  framing  the  description  by 
plan  or  otherwise  of  the  land  conveyed.  In  districts  where  regis- 
tration is  compulsory,  a  sujiply  of  constantly  revised  plans  Avill  be 
kept  at  the  registry,  and  will  be  at  the  disposal  of  ajiplicants. 

C.  Qualified  Title.  Where  an  absolute  title  is  applied  for,  and 
on  the  examination  of  the  title  it  appears  to  the  registrar  that  the 
title  can  be  established  only  for  a  limited  period,  or  subject  to 
certain  reservations,  the  registrar  may,  on  the  application  of  the 
party  applying  to  be  registered,  by  an  entry  made  in  the  register, 

(c)  Act  of  1875,  sect.  70,  and  Eule  38,  p.  343. 

((Z)  Act  of  1875,  sect.  6.  Tho  Eulcs  only  prescribe  notice  in  very  special 
ca'cs,  e.fj.  see  Rule  53,  p.  347. 
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except  from  the  effect  of  registration  any  estate,  riglit  or  interest, 
arising  before  a  specified  date,  or  arising  under  a  specified  instru- 
ment, or  otherwise  particularly  described  on  the  register,  and  the 
title  registered  subject  to  such  excepted  estate,  right  or  interest, 
shall  be  called  a  qualified  title  (r). 

The  general  usefulness  of  a  c^ualified  title  on  a  sale  will  appear 
later  when  conditions  of  sale  come  to  be  discussed  (./■). 

The  procedure  for  a  qualified  title  will  be  found  in  Eule  42, 
p.  344.  The  application  must  be  for  an  absolute  title,  as  there  is 
no  power  under  the  Acts  to  make  an  original  application  for  a 
qualified  title.  But  the  fee  can  be  abated  according  to  circum- 
stances (i/). 

{e)  Act  of  1875,  sect.  9.  (/)  See  p.  73.  {</)  Fee  Order,  pp.  433—438. 
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I.— Effect  of  Registration. 

The  o£Pect  of  registration,  as  regards  tlie  proprietor  himself,  is 
different  according  to  wlicther  he  has  come  into  that  position  as 
the  first  registered  proprietor,  or  as  a  purchaser  for  vahie,  or  in 
some  other  manner.  It  is  also,  of  coiu'se,  fmther  varied  by  the 
three  modes  of  registration  with  absolute,  qualified,  or  jiossessory 
title. 

It  will  be  convenient  to  begin  with  the  highest  form  of  rogistored 
title,  namely,  that  of  a  registered  purchaser  for  valuable  considera- 
tion from  a  proprietor  registered  with  absolute  title.  When  this 
is  understood,  the  other  classes  of  registered  titles  will  be  found 
to  group  themselves  clearly  according  to  their  several  degi-ees  of 
validity. 
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(A.)  Of  a  Purchaser  for  Value  with  Absolute  Title, 
(i)  GeneraJhj. — A  transfer  for  valuable  consideration  of  freeliold 
land  registered  "with  an  absolute  title  confers  on  the  transferee, 
when  registered,  an  estate  in  fee  simjile  in  the  land  transferred, 
together  with  all  rights,  privileges,  and  appurtenances  belonging 
or  appurtenant  thereto,  subject  as  follows  : — 

(1)  To  the  incumbrances,  if  any,  entered  on  the  register  ;  and, 

(2)  Unless  the  contrary  is  expressed  on  the  register,  to  such 

liabilities,  lights,  and  interests,  if  any,  as  are  by  the 
Acts  (sect.  18  of  the  Act  of  1875,  as  amended  by 
sect,  l-'i  of,  and  Sclied.  I.  to  the  Act  of  1897)  declared 
not  to  be  incumbrances  ; 
but  free  from  all  other  estates  and  interests  whatsoever,  including 
estates  and  interests  of  her  Majesty,  her  heirs  and  successors  (c/). 

Similarly,  a  transfer  foii  valuable  consideration  of  leasehold  land 
registered  with  absolute  title  (/>)  is  deemed,  when  registered,  to 
vest  in  the  transferee  the  possession  of  the  land  transferred  for 
all  the  leasehold  estate  described  in  the  registered  lease  relating  to 
such  land,  with  all  implied  or  expressed  rights,  privileges,  and 
appurtenances  attached  to  such  estate,  but  subject  as  follows : — 

(1)  To    all    implied    and    express    covenants,    obligations,    and 

liabilities  incident  to  such  estate  ;  and 

(2)  To  the  incumbrances  (if  any)  entered  on  the  register ;  and, 
(•))  Unless  the  contrary  is  expressed  on  the  register,  to  such 

liabilities,  rights,  and  interests  as  affect  the  leasehold 
estate,  and  are  b}^  the  Acts  (sect.  18  of  1875,  as  amended 
by  sect.  13  and  Sched.  I.  of  1807)  declared  not  to  be 
incumbrances  in  the  case  of  registered  freehold  land  ; 
but  free  from  all  other  estates  and  interests  whatsoever,  including 
estates  and  interests  of  her  Majesty,  her  heirs  and  successors  (r). 

(ii)  Ah  to  tJie  Legal  Edate. — The  "  estate  "  thus  conferred  on 
the  registered  purchaser  confers  on  him  all  the  rights  and  privi- 
leges of  a  legal  owner,  subject  to  rights  outstanding  on  first  regis- 
tration. The  Acts  contain  no  express  provision  as  to  the  legal 
estate,  but  there  is  nothing  in  any  part  of  them  which  seems 
antagonistic  to  this  view,  and  the  provisions  of  sect.  49  of  the  Act 
of  1875  appear  indirectly  to  favour  it.  From  that  section  it 
appears  that  "  estates  "  may,  imder  some  circumstances,  be  vested 
in  other  persons  than  the  registered  proprietor  of  land,  but  that, 
imless  protected  by  notices,  cautions,  &c.,  under  the  Act,  they 
would  be  liable  to  be  "  impaired  "  by  an  act  of  the  registered  pro- 

(«)  Act  of  1875,  sect.  30.         {h)  Eulc  92,  p.  358.         {r)  Act  of  1875,  sect.  35. 
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prietor.  This  language,  it  is  submitted,  points  to  the  conclusion 
that  whether,  at  the  time  of  the  transfer,  the  legal  estate  be  vested 
ill  tlie  transferor  or  not,  the  registration  of  a  transferee  for  value 
vests  in  the  transferee  on  registration  the  same  statutory  estate 
as  the  transferor  liad,but  freed  from  any  equities  to  which  the  pro- 
perty might  have  been  subject  in  the  hands  of  the  transferor.  The 
effect  of  the  statutory  transfer  is,  in  substance,  the  exercise  of  a 
statutory  powder  which  destroys  all  unregistered  estates,  whether  legal 
or  equitable.  An  example  will  illustrate  what  is  here  meant.  A.  B., 
the  registered  owner,  with  absolute  title,  having  the  legal  estate  in 
the  land,  conveys  it,  by  unregistered  deed,  under  sect.  49  to  C.  D., 
for  value,  who  takes  no  steps  to  protect  the  estate  thus  acquired  on 
the  register.  A.  1>.  afterwards,  having  thus  parted  with  the  legal 
estate,  and  being  therefore  in  reality  a  bare  trustee  of  the  registered 
title  for  CD.,  transfers  the  land  for  value  by  registered  disposition 
to  E.  F.,  who  is  thereupon  registered  as  proprietor.  On  this  regis- 
tration E.  F.  becomes  entitled  to  the  statutory  estate  given  by  the 
Act ;  and  the  legal  estate  which,  unless  the  property  was  in  a  com- 
pulsory district,  passed  by  the  conveyance  from  A  13.  to  C.  D.  ceases 
to  have  any  force  as  against  E.  F.  There  are  also  special  pro- 
visions in  sect.  6  of  the  Act  of  1897  as  to  the  vestiug  of  land 
transferred  into  settlement. 

(iii)  As  to  Notice. — The  possible  effect  of  notice  on  the  estate  of 
a  registered  purchaser  is  not  expressly  treated  in  the  Acts.  Notice 
at  present  may  be  either  express  or  implied.  As  to  the  latter,  for 
reasons  given  in  the  note  to  sect.  IG  (1)  of  the  Act  of  1897  (p.  300), 
questions  of  implied  notice  arising  out  of  prior  dealings  with  the 
property  do  not  seem  likely  to  arise.  But  there  will  sometimes  bo 
cases  of  express  notice  of  an  adverse  right  or  claim  to  the  land,  on 
the  strength  of  which  a  registered  purchaser's  title  may  possibly  be 
deemed  open  to  attack  ;  but  it  seems  that  the  words  of  the  sections 
above  quoted,  defining  the  estate  of  the  transferee  for  value,  are  sufli- 
ciently  strong  to  exclude  the  effect  even  of  express  notice  of  an 
adverse  claim— unless  such  claim  be  protected  on  the  register,  as 
stated  in  sect.  49  of  the  Act  of  1875,  by  a  notice,  caution,  inhibition, 
or  restriction  in  accordance  with  the  Act.  These  modes  of  protection 
for  unregistered  interests  are  explained  in  a  subsequent  chapter. 
It  may  also  be  argued  that  this  view  is  in  accordance  witli  what 
are  believed  to  be  the  general  principles  on  which  the  Acts  are 
founded.  With  unregistered  land,  notice  in  some  form  or  other  is 
the  only  protection  which  equitable  owners  have  against  wrongful 
dispositions  for  value  made  by  the  holders  of  the  h^gal  estate.    But 
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T\-ith  registered  land  it  is  different.  The  owner  of  an  equitable 
estate  has  only  to  register  a  caution,  or  to  procure  a  restriction,  in 
order  to  make  himself  practically  safe.  If  he  neglects  to  do  this, 
he  has  no  right  to  throw  himself  on  the  protection  of  the  purchaser 
by  fixing  him  with  notice  of  his  claim.  On  the  other  hand,  it  may 
be  said  that  it  is  inequitable,  and  in  some  cases  almost  fraudulent, 
to  complete  a  purchase  when  there  is  fair  reason  to  believe  that  the 
vendor  has  no  right  to  sell ;  that  a  purchaser  who  does  so  is  not 
acting  bond  fido  ;  and  that  the  transaction  being  vitiated  throughout 
by  this  defect,  the  registration  would,  on  proper  application  (under 
sect.  95  of  the  Act  of  1875),  be  cancelled.  Until  a  decision  has 
been  given  on  this  point,  a  purchaser  of  registered  land,  receiving 
express  notice  aliunde  of  an  adverse  claim,  will  still  be  in  a  position 
of  some  difficulty.  But  questions  of  express  notice  can  only  arise 
under  somewhat  special  circumstances. 

On  the  whole,  as  already  stated,  it  would  seem  most  probable 
that  the  words  of  the  sections  above  quoted  are  strong  enough  to 
protect  a  horn  fide  purchaser  under  a  registered  title,  even  against 
express  notice  of  a  prior  equity  or  adverse  claim  which  has  not 
been  registered,  but  that,  in  any  event,  the  notice  would  have  to 
be  of  so  obvious  and  glaring  a  kind  as  to  put  the  case  against  the 
purchaser  almost  on  the  footing  of  connivance  with  fraud  (c). 

(iv)  Appurtenances;  Mines;  Boundaries;  Easements,  Sfc. — The 
registered  purchaser  obtains  the  "  land  transferred  with  all  rights, 
privileges,  and  appurtenances  belonging  or  appurtenant  thereto." 

The  "  land  "  includes,  in  the  absence  of  anything  to  tlie  con- 
trary on  tlie  register,  mines  and  minerals  if  parcel  thereof  (d) — 
that  is  to  say,  if  they  have  not  been  severed  from  it.  The  register 
will  not  usually  show  whether  this  is  the  case.  There  is  power  to 
expressly  include  mines  and  minerals  in  the  registration  (e),  but 
owing  to  the  extreme  difficulty  of  obtaining  trustworthy  evidence 
of  title  to  unopened  mines,  this  joower  is,  in  practice,  hardly  exer- 
cisable, ,  except  where  the  mines  have  been  opened  and  worked. 
Where  the  abstract  of  title  presented  to  the  registrar  on  the  first 
registration  of  the  land  discloses  the  existence  of  any  adverse  rights 
to  mines  and  minerals,  or  rights  of  entry,  search,  and  user,  or  other 
rights  or  reservations  incidental  to  or  required  for  the  purpose  of 

(c)  In  an  Appondix,  p.  465,  is  a  discussion  of  tlie  cases  on  notice  in  tliG 
Middlesex,  Torksliire,  and  Irish  Deed  Eegistries. 

{d)  Act  of  1897,  Sched.  I. ;  amendment  of  sect.  30  of  1875. 
(e)  Act  of  1875,  sect.  18  (c). 
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giving  full  effect  to  the  enjoyment  of  rights  to  mines  and  minerals, 
or  of  property  in  mines  and  minerals,  notice  of  such  rights  and 
liabilities  is  to  bo  entered  on  the  register  (./').  But  between  these 
two  classes  of  cases  there  will  be  the  great  bulk  of  properties  where 
mines  have  not  been  opened  and  worked,  and  where  no  adverse 
rights  as  to  mines,  &e.,  are  disclosed  in  the  abstract  presented  to 
the  registrar  on  the  first  registration  of  the  land.  In  these  cases  the 
purcliaser  will  have  to  rely  on  such  information  as  he  can  obtain 
from  the  vendor  or  elsewhere  as  to  whether  or  not  the  mines,  &c., 
are  parcel  of  the  land.  If  they  are,  they  pass  to  the  transferee 
on  a  transfer.  If  they  are  not,  they  are  unaffected.  (See  further 
on  this  subject  in  the  notes  to  sect.  18  of  the  Act  of  187-3.) 

It  is  submitted  that  a  somewhat  similar  rule  applies  in  regard 
to  boundaries.  The  registered  description  of  the  land  proceeds  on 
the  basis  of  a  plan,  filed  in  the  registry,  showing  the  boundaries  of 
the  estate  by  an  edging  of  red.  The  map  is  first  dra^Mi  in  fine 
lines  of  ink.  The  ink  lines  show  the  centres  of  the  hedges,  banks, 
walls,  fences,  &c.,  which  constitute  the  physical  boundaries  of  the 
land.  Grenerally  speaking,  landowners  are  satisfied  with  placing 
the  red  line  along  these  physical  boundaries  only,  though  there  is 
power  to  define  the  precise  position  of  the  property -boundary  if 
desired  (g).  "Where  this  is  not  done,  the  map  is  to  be  deemed  to 
indicate  the  general  boundaries  only,  having  the  exact  line  unde- 
termined ;  as,  for  instance,  whether  it  runs  along  the  centre  of  a 
■wall  or  fence,  or  its  inner  or  outer  face,  or  how  far  it  runs  within 
or  beyond  it,  or  whether  or  not  the  land  registered  extends  to  the 
centre  of  an  adjoining  road  or  stream  {//). 

With  regard  to  this  mode  of  defining  boundaries,  it  should  bo 
borne  in  mind  that,  except  in  towns  (and  then  not  invariably),  the 
plans  and  descriptions  in  conveyances  do  not  as  a  rule  give  minute 
detail  on  these  points  under  the  existing  practice  of  conveyancing. 
The  precise  position  of  the  boundary  of  the  property  is  matter  of 
inquiry  on  the  laud ;  the  areas  and  dimensions  are  stated  to  be 
"little  more  or  less."  It  will  be  precisely  the  same  in  the  land 
registry.  Where  it  is  of  importance  to  define  boundaries  with 
great  precision,  every  detail  can  and  will  be  accurately  shown,  by 
the  use  of  the  appropriate  symbols  on  the  map  ;  but  where  this  is 
not  the  case  the  physical  boundary  only  will  be  indicated. 

(/)  Act  of  1S75,  sect.  18  (4),  (5),  as  amended  by  Sclicd.  I.  of  1S97. 
((/)  The  procediuo  for  this  is  given  in  Eules  210—213,  p.  395. 
(/O  Eide  213,  p.  30j. 
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Verbal  descriptions  may  also  be  added  (/),  but  in  case  of  conflict 
between  the  verbal  description  and  the  map,  the  map  is  to 
prevail  (/r). 

The  transfer  also  vests  in  the  purchaser  any  appurtenant  ease- 
ments or  other  rights  over  other  lands  that  belong  to  the  land 
transferred,  whether  expressly  registered  or  not;  and  it  is  submitted 
that  as  transfers  of  registered  land  are  now  to  be  made  by  deed  (l), 
the  general  words  implied  by  the  Conveyancing  Act,  1881,  s.  G, 
in  conveyances  by  deed  will  also  be  implied  in  them,  and  will  have 
the  effect  of  adding  to  the  transfer  any  additional  rights  (such  as 
reputed  appiu-tenances,  or  appurtenances  "  enjoyed  therewith ") 
which  the  more  ample  wording  of  the  Conveyancing  Act  comprises. 

(v)  Incunihrances  and  other  LiahiUties. — The  registered  purchaser 
takes  the  land  subject  to  (w) — 

(1.)  The  incumbrances  entered  on  the  register. 

These  are  of  two  kinds,  namely,  those  entered  prior  to  registra- 
tion, which  include  every  kind  of  subsisting  incumbrance  affecting 
the  proprietor's  ownership  (or  power  of  sale)  at  the  time  of  the 
original  registration,  and  those  entered  subsequently  to  registration, 
which  can  only  be  of  certain  specified  kinds,  viz.,  charges  (>?), 
notices  of  leases  (o) ,  and  of  estates  in  dower  or  by  the  curtesy  [p) , 
restrictive  conditions  as  to  user(5'),  liens  by  deposit  of  land  certi- 
ficate (/•).     These  will  be  treated  of  subsequently. 

(2.)  Itights,  liabilities,  and  interests  (if  any),  declared  by  the 
Acts  not  to  be  incumbrances  (.s). 

A  list  of  these  rights,  liabilities,  and  interests  will  be  found  in 
sect.  18  of  the  Act  of  1875,  and  its  amendment  in  the  First 
Schedule  of  the  Act  of  1897,  together  with  a  new  provision  as  to 
succession  duty  and  estate  duty  in  sect.  13  of  the  latter  Act.  The 
effect  of  these  provisions  is  discussed  in  the  notes  to  sect.  18  of  the 
Act  of  1875.  With  the  exception  of  succession  duty  and  estate 
duty,  and  leases  for  more  than  three  years,  the  matters  thus 
excluded  from  the  effect  of  registration  are  matters  which  are 
not  commonly  disclosed  on  an  abstract  of  title,  and  as  to  which 
prudent  purchasers  under  the  present  system  of  conveyancing  are 

(/)  Act    of    1897,    sect.     14    (2)  ;  (o)  Ibid,  sect,  50. 

Eiiles  217,  218,  p.  396.  {f)  Ibid.  sect.  52. 

(A-)  Ptulc  221,  p.  ;397.  (7)  Ibid.  sect.  84. 

(/)  Eules  79  and  80,  p.  354.  \r)  Act  of  1897,  sect.  8,  and  Eules 

(m)  Act  of  1875,  sects.  30,  35.  200—202,  pp.  391,  392. 
{n)  Ibid.  sect.  22.  (s)  Act  of  1875,  sects.  30,  35. 
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accustomed  to  rely  on  the  particulars,  or  to  make  extraneous 
inquiry.  The  provisions  of  the  Act  of  1897  (t)  as  to  death  duties  are 
especially  important,  and  should  he  carefully  noted.  They  exempt 
a  pui'chaser  for  value  from  all  claim  of  which  notice  is  not  entered 
on  the  register. 

(3.)  In  the  case  of  leasehold  land,  "  to  all  implied  and 
exju-ess  covenants,  ohligatious,  and  liabilities  incident 
to  the  leasehold  estate  "  (tt). 

These  will  in  almost  all  cases  be  entered  on  the  register  by 
means  of  a  filed  copy  of  the  lease  itself.  But  in  the  case  of  very 
old  leases,  where  the  lease  has  been  lost  prior  to  the  registration  of 
the  land,  and  no  particulars  of  its  contents  have  been  preserved, 
the  liability  will  remain  an  undefined  one.  It  will  also  (it  is 
apprehended)  be  subject  to  the  risk  of  extinction  by  forfeiture, 
surrender,  or  merger,  whether  the  fact  of  such  forfeiture,  surrender, 
or  merger  appears  from  the  register  or  not. 

(vi)  Adverse  Possession, — As  to  the  effect  on  a  registered  pur- 
chaser for  value  of  claims  arising  out  of  adverse  possession,  see 
sect.  12  of  the  Act  of  1897,  and  the  notes  thereto. 

(vii)  Fraud. — The  effect  of  fraud  is  defined  in  sect.  98  of  the 
Act  of  1875  ;  see  also  the  next  paragraph. 

(viii)  Errors  and  Omissions  in  the  B.e(ji4er. — As  to  the  effect  on 
a  registered  purchaser's  title  of  errors  or  omissions  in  the  register, 
and  fraud  or  mistake  in  procuring  an  entry  in  the  register,  or 
occurring  in  any  registered  disposition  for  value,  and  as  to  recti- 
fication of  the  register,  and  compensation  for  loss  thereby,  see 
sects.  95  and  96  of  the  Act  of  1875,  and  sect.  7  of  the  Act  of  1897. 
From  these  sections  it  will  appear  generally  that  a  registered 
purchaser,  while  obtaining  at  least  as  much  seem'ity  as  to  title  as  a 
prudtnit  purchaser  now  obtains  under  the  ordinary  convej'aneing 
practice,  will  obtain  in  addition  a  government  guarantee  of  com- 
pensation for  loss  (should  he  suffer  any)  by  reason  of  error  or 
fraud,  for  which  he  was  not  responsible. 

(ix)  Summary. — To  sum  up,  the  position  of  a  registered  pur- 
chaser for  value  of  land  registered  with  an  absolute  title  woidd 
appear  to  be  this  : — lie  obtains,  at  least,  the  equivalent  of  the  legal 
estate  in  the  land  described  in  the  register,  free  (it  is  submitted) 
from  claims  arising  out  of  notice,  together  with  the  mines  and 
minerals,  unless  they  have  been  at  any  time  severed,  and  with 

(0  Act  of  1897,  sect.  13.  (u)  Act  of  1875,  sect.  3j. 

B.  C 
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sucli  "boundary  rights  and  appurtenances  as  may  be  subsisting  or 
may  "be  precisely  defined  on  the  register.  He  takes  the  land 
subject  to  registered  incumbrances,  and  to  certain  minor  rights 
which  are  usually  the  subject  of  inquiry  under  the  present  system 
of  conveyancing ;  succession  duty  and  estate  duty,  if  noted  on  the 
register,  but  not  otherwise  ;  and,  in  the  case  of  leaseholds,  the 
liabihties  incident  to  the  leasehold  estate.  He  may  be  affected  to 
a  certain  extent  by  adverse  possession.  In  case  of  error  or  fraud 
for  which  he  is  not  responsible,  he  is  compensated  by  the  State  for 
any  loss  incurred. 

(B.)  Of  a  Purchaser  for  Value  with  Qualified  or  Possessory  Title. 

Having  thus  ascertained  the  effect  of  registration  of  a  purchaser 
for  value  with  an  absolute  title,  the  effect  of  registration  in  other 
cases  is  easily  defined.  The  effect  of  registration  of  a  purchaser 
under  a  qualified  title  is  the  same  as  that  of  a  purchaser  under  an 
absolute  title,  except  that  it  does  not  affect  or  prejudice  the 
enforcement  of  any  right  or  interest  appearing  by  the  register  to 
be  excepted  (a-) . 

The  effect  of  registration  of  a  purchaser  under  a  possessory  title 
does  not  affect  or  prejudice  the  enforcement  of  any  right  or  interest 
adverse  to  or  in  derogation  of  the  title  of  tlie  first  (that  is,  the 
original)  registered  proprietor,  and  subsisting  or  capable  of  arising 
at  the  time  of  the  registration  of  such  proprietor,  but  save  as 
aforesaid  is  the  same  as  that  of  the  registration  of  a  purchaser  with 
absolute  title  (//) . 

(C.)  Of  a  Transferee  not  for  Value. 

The  registration  of  a  transferee  not  for  value  is  subject  to  any 
unregistered  estates,  rights,  interests,  or  equities  subject  to  which 
the  transferor  held  the  same,  but  save  as  aforesaid,  and  in  particular 
as  respects  any  registered  dealings  on  the  part  of  the  transferee, 
has  in  all  respects  the  same  effect  as  the  registration  of  a  transferee 
for  value  (s). 

The  case  of  a  proprietor  transferring  to  another  as  trustee  for 
himself  is  not  expressly  provided  for  in  the  Acts.     But  in  tlie 

(oc)  As  to  freeholds,  Act  of  1875,  sect.  31 ;  as  to  leaseLiolds,  Eule  92,  p.  358. 
{y)  As  to  freeholds,  Act  of  1875,  sect.  32;  as  to  leaseholds,  Eule  93,  p.  358. 
(z)  Act  of  1875,  sects.  33,  38. 
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absouee  of  special  provision  it  is  toleraLly  clear  tliat  the  effect  of 
the  registration  of  such  a  transferee  would  he  similar  to  the  last 
mentioned,  subject,  so  far  as  the  trustee-transferee  personally  was 
concerned,  to  any  equities  subsisting  between  himself  and  the 
transferor. 

(D.)  On  Death  or  Bankruptcy. 

A  proprietor  registered  on  a  transmission  by  death  or  bankruptcy 
holds  the  land  upon  the  trusts  and  for  the  purposes  to  which  it  is 
applicable  by  law,  and  subject  to  any  unregistered  estates,  rights, 
interests,  or  equities  subject  to  which  the  deceased  or  banki'upt 
proprietor  held  the  same,  but  save  as  aforesaid  in  all  respects,  and 
in  particular  as  respects  any  registered  dealings,  as  if  he  were  a 
transferee  for  value  {a). 

(E.)  On  First  Registration  of  Land. 

The  effect  of  the  registration  of  a  person  as  the  first  registered 
proprietor  of  freeliold  or  leasehold  land,  with  an  absolute,  qualified 
or  possessory  title,  is  the  same  as  that  of  a  purchaser  for  value  as 
above  set  forth,  with  the  proviso  that  where  the  first  proprietor  is 
not  entitled  for  his  own  benefit  to  the  land  registered,  he  takes  it 
as  between  himself  and  any  persons  claiming  under  him,  subject 
to  any  unregistered  estates,  rights,  interests,  or  equities  to  which 
such  persons  may  be  entitled  {h). 

Though  the  general  sense  of  this  provision  is  tolerably  clear,  its 
language  is  somewhat  difficult  to  interpret  in  detail.  Its  meaning 
is  discussed  in  the  note  to  sect.  7  of  the  Act  of  1875. 


11.— Powers  of  the  Registered  Proprietor. 

A.  Generally.  It  will  be  observed  that  although  registration  as 
proprietor  varies  as  to  its  immediate  effect  on  the  title  of  the  pro- 
prietor himself  according  to  whether  he  is  a  purchaser  for  value,  or 
is  registered  on  a  transfer  or  transmission  not  for  value,  or  as  first 
registered  proprietor  of  the  land,  yet  that  his  power  of  afterwards 
dealing  with  the  land  by  registered  disposition,  or,  in  other  words, 
of  making  a  good  title  to  a  xHirchaser  or  mortgagee,  is  the  same 

00  Act  of  1875,  sect.  4G  ;  Failes  128—144,  pp.  370— 3To. 
lb)  Ibid,  sects.  7—9  ;  and  as  to  leaseliolds,  sub-sects.  13— lo,  as  modified 
by  Eiilos  47—49,  p.  Mo,  aud  Eiilo  o7,  p.  348. 

c2 
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in  every  case.     "We  will  now  proceed  to  consider  this  power,  and 
the  other  powers  of  the  registered  proprietor  as  such. 

In  considering  the  registered  proj^rietor's  powers  of  disposition 
over  the  land  it  is  necessary  to  distinguish  between  disj)ositions  on 
the  register,  which  operate  solely  by  virtue  of  the  Land  Transfer 
Acts,  and  dispositions  outside  the  register,  which  operate  partly  by 
virtue  of  those  Acts,  and  j)artly  by  virtue  of  the  general  law. 
The  first  class  is  usually  termed  in  the  Acts  "  registered  dispo- 
sitions," as  being  effected  solely  with  a  view  to  being  registered, 
and  not  being  comj)lete  or  wholly  effectual  until  they  are 
registered.  But  the  term  is  not  a  very  convenient  one  in  general 
use,  as  it  leads  to  ambiguity  when  applied  to  these  dispositions 
before  they  are  completed  by  registration ;  and  therefore  in  the 
following  pages  the  expression  "  statutory "  is  substituted  for 
"  registered  "  in  treating  of  this  class  of  transaction. 

B.  Statutory  Dispositions  completed  by  Registration.  The  statu- 
tory disj)ositions  which  the  registered  proprietor  is  empowered  by 
the  Acts  to  effect  are  only  the  following  : — 

(1)  To  transfer  (r)  and  (2)  to  charge  (d)  the  land,  or  any 
part  thereof,  in  a  manner  prescribed  by  rules,  and  completed  by 
registration  of  the  transferee  or  creditor;  (-3)  to  impose  restrictive 
conditions  as  to  user  (r-)  ;  and  (4)  to  create  a  lien  by  deposit  of  the 
land  certificate  (/). 

As  to  these  things,  the  j^ower  of  every  registered  proprietor  of 
land  (in  the  absence  of  cautions  and  restrictions,  and  subject  to 
the  provisions  of  the  Act  of  1875  as  to  possessory  and  cjualified 
title)  to  make  a  good  title  to  a  purchaser  for  value  is  un- 
questionable {(/),  the  only  requisite  being,  in  the  first  three 
cases,  the  execution  by  the  proprietor  of  an  instrument  in  the 
statutory  form  or  manner,  completed  by  the  purchaser's  or 
mortgagee's  registration,  and  in  the  fourth  the  actual  deposit  by 
the  registered  proprietor  of  the  certificate  as  security  for  a  loan. 

Particulars  as  to  the  mode  of  exercising  each  of  these  powers 
■will  be  found  in  Part  III.  of  this  work,  under  the  various  headings 
of  conveyancing  practice  to  which  they  severally  relate. 

C.  Unregistered  Dispositions.     The  second  class  of  transactions 

(c)  Act  of  1875,  sects.  29,  34.  (/)  Act  of  1897,  sect.  8,  last  para. 

{(l)  Ibid.  sect.  22.  Eules  200—202,  pp.  391,  392. 

(e)  Ibid.  sect.  84.  (g)  Page  13. 
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mentioned  above  as  being  open  to  a  registered  proprietor,  the 
validity  of  ^\•biell  depends  partly  on  the  Acts  and  partly  on  the 
general  law,  comprises  all  statutory  dispositions  made  without 
valuable  consideration,  an<l  all  conveyances  and  mortgages  (whether 
for  valuable  consideration  or  not)  not  made  in  the  statutory  manner, 
or  made  in  the  statutory  manner  and  not  completed  by  registration, 
and  all  settlements,  leases,  and  subsidiary  rights  (<'.f/.,  easements) 
in  land  which  the  Acts  do  not  expressly  empower  the  registered 
proprietor,  as  such,  to  create.  With  regard  to  these  things,  the 
position  of  the  registered  proprietor  appears  to  be  as  follows : — 

If  he  is  himself  a  registered  purchaser  for  value  from  a  former 
registered  proprietor,  the  statutory  fee  simple,  vested  in  him  on 
his  registration,  would  appear  necessarily  to  include  the  power 
to  do  all  these  things.  But  there  is  a  risk — ngainst  which  the 
register  affords  no  certain  protection — that  he  may,  since  his  regis- 
tration, have  parted  with  his  fee  simple  by  a  deed  or  transaction 
outside  the  register,  under  sect.  49  of  the  Act  of  187-5,  and  so  be 
incompetent  at  the  time  of  the  disposition  in  question  to  grant  any 
estate  or  right  in  the  land,  except  by  means  of  his  statutory  powers 
Old}'.  If,  for  instance,  the  proprietor  has  since  his  registration 
made  a  settlement  or  mortgage  of  the  property,  conveying  the 
legal  estate  to  trustees  or  mortgagees  who  have  not  thought  fit  to 
be  registered  as  proprietors,  or  to  enter  any  protective  caution  or 
restriction  on  the  register,  and  he  afterwards  purports  to  sell  to 
A.  B.  by  unregistered  deed:  A.  B.  gets  no  title  as  against  the 
trustees  or  mortgagees.  This  risk,  where  the  matter  is  an  im- 
portant one,  necessitates,  or  at  any  rate,  renders  very  desirable, 
some  inquiry  into  title  outside  the  register  in  all  cases  where  a 
registered  proprietor  purports  to  do  anything  not  included  in  his 
express  statutory  powers  under  the  Acts. 

It  is  not  very  clear  in  what  way  such  inquiry  shoidd  be  con- 
ducted. Fraud  would  seldom  be  attempted  unless  the  proprietor 
was  in  possession  of  the  land.  If  he  were  tenant  for  life  under 
a  settlement,  he  would  probably  also  be  entitled  to  hold  the 
land  certificate,  though  probably  an  unregistered  mortgagee  who 
neglected  to  obtain  the  land  certificate  would  be  held  guilty  of 
negligence,  and  so  be  liable  to  be  postponed  to  a  subsequent  pur- 
chaser or  mortgagee  who  took  that  precaution.  (Cf.  Ar/ra  Bank 
V.  Ban->j,  L.  R.  7  ]I.  L.  1:30.) 

There  seems  to  be  no  authority  as  to  whether  the  omission  to  enter 
a  caution  or  restriction  would  be  deemed  negligence  generally,  though 
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it  is  expressly  declared  to  be  negligence  for  tlie  pm^poses  of  sect.  7, 
sub-sect.  (3),  of  the  Act  of  1897  relating  to  claims  on  the  insurance 
fund. 

The  same  observations  apply,  with  even  greater  force,  to  cases 
where  the  proprietor  is  not  himself  a  registered  purchaser  for  value 
from  a  former  registered  proprietor,  for  in  that  case  his  estate 
(apart  from  his  statutory  powers)  is  liable  to  all  equities  under 
which  his  predecessor  held  it,  and  of  which  even  he  himself  may 
be  quite  unaware  (/-') . 

Dispositions  of  this  kind  can,  of  course,  be  made  in  any  form 
that  is  valid  under  the  ordinary  law.  A  person  taking  under 
any  such  deed  should  at  once  protect  it  from  adverse  dispositions 
on  the  register  by  means  of  a  notice,  caution,  inhibition,  or  restric- 
tion, as  to  which  see  more  particularly  in  the  following  Chapter. 

The  subsequent  title  to  interests  created  by  unregistered  deeds 
and  transactions  will  be  kept  and  proved  in  like  manner  to  that  in 
which  titles  are  evidenced  generally  where  land  is  not  registered, 
each  subsequent  owner  protecting  himself  by  the  same  means  as 
the  first.  But  it  does  not  appear  that  there  is  any  necessity  for 
persons  dealing  with  particular  beneficial  interests  in  settled  land 
to  do  more  than  satisfy  themselves  that  the  settlement  itself  is 
adequately  protected  on  the  register  as  a  whole.  For  instance,  in 
the  case  of  a  settlement  by  way  of  trust  for  sale,  where  the  trustees 
are  registered  as  proprietors,  or  where  a  sufficient  caution  or 
restriction  is  entered  to  protect  it,  it  would  not  be  necessary  for  a 
mortgagee  of  (say)  one  of  the  beneficial  reversionary  interests,  to 
enter  a  separate  caution  on  his  own  behalf.  Such  a  caution  might 
be  held  unreasonable  under  sect.  56  of  the  Act  of  1870  (p.  188), 
and  so  render  the  cautioner  liable  to  pay  compensation. 

(A)  Act  of  1816,  sects.  33,  38,  46. 
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I. — Protection  against  Adverse  First  Registration. 

Any  person  having  or  claiming  such  an  interest  in  any  land  which 
is  not  already  registered  as  entitles  him  to  object  to  any  disposition 
thereof  being  made  without  his  consent,  may  lodge  a  caution  with 
the  registrar  to  the  effect  that  the  cautioner  is  entitled  to  notice  of 
any  application  that  may  be  made  for  the  registration  of  such 
land  {(i). 

The  effect  of  this  caution  is  to  prevent  registration  of  the  land 
until  notice  has  been  served  on  the  cautioner  to  appear  and  oppose 
it,  and  fourteen  days  have  elapsed  from  the  service  of  notice,  or 
the  cautioner  entering  an  ajipearance,  which  may  first  happen  (b). 

Furtlier  details  as  to  cautions  against  the  first  registration  of 
land  will  be  found  in  .sects.  60  to  64  of  the  Act  of  1875,  and  in 
Rules  74  to  78,  pp.  ''1-j2,  353. 

It  would  seem  to  be  conducive  to  the  satisfactory  conduct  of 
registration  to  give  very  full  facilities  to  the  entry  of  cautions  of 
this  nature,  as  tending  to  the  prevention  of  mistakes  ;  and  accord- 
ingly a  somewhat  liberal  interpretation  is  given  to  the  words  '*  as 
entitles  him  to  object  to  any  disposition  thereof  being  made  without 
his  consent."  A  landowner  not  wanting  to  register  his  own  land, 
but  desirous  of  preventing  his  neighbours  from  registering  theirs 
in  a  manner  prejudicial  to  his  estate,  a  remainderman  appreliensivo 
of  the  trustees  or  tenant  for  life  registering  themselves  without 

(a)  Act  of  1875,  sect.  60  ;  Eiiles  7-1—78,  pp.  352,  353.        {h)  Ibid.  sect.  62. 
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safeguarding  his  riglits,  a  person  entitled  to  the  benefit  of  a  restric- 
tive covenant  over  the  land  of  another,  are  instances  of  persons  for 
■whom  a  caution  of  this  kind  would  probably  be  found  useful.  It 
will  also  apply  to  cases  of  disputed  claims. 

In  addition  to  this  general  protection,  any  person  wishing  to 
object  to  any  particular  application  may  enter  an  objection  to  it  (c), 
and  may  appear  by  solicitor  or  counsel  {d)  before  the  registrar  in 
support  of  his  objection,  and  may  appeal  to  the  Court,  if  dissatis- 
fied with  the  registrar's  decision  (r).  The  costs  of  reasonable 
objections  are  2on')}id  facie  payable  by  the  applicant  for  registration, 
but'  it  is  otherwise  with  objections  made  by  parties  whose  rights 
are  sufficiently  secured  without  their  appearance  (/). 

Notice  of  applications  for  absolute  title  is  publicly  given  in  the 
London  Gazette,  and  such  other  newspapers  as  the  registrar  may 
direct  (g),  and  where  any  doubt  or  question  arises  on  the  title,  the 
registrar  gives  notice  to  persons  likely  to  have  claims  {/i).  Where 
boundaries  are  to  be  precisely  determined,  notice  to  the  adjoining 
owners  is  also  given  {i). 


11. — Protection  against  Adverse  Dealings  on  the 

Register. 

The  Acts  make  no  provision  for  the  express  registration  of  a 
proprietor  of  any  limited  or  partial  interest  in  land — except  a 
tenancy  in  common  (/,),  a  lease  (/),  and  a  charge  (;»).  A  dower 
or  curtesy  estate  may  be  protected  by  notice  (w). 

Life  estates  (other  than  leases  for  lives,  and  estates  in  dower  or  by 
the  curtesy),  estates  tail,  remainders  (vested  as  well  as  contingent), 
and  executory  limitations,  are  thus  excluded  from  direct  representa- 
tion on  the  register.  It  is  also  expressly  provided  (o)  that  notice  of 
trusts  is  to  be  kept  off  the  register  as  far  as  possible,  and,  if  entered, 
is  not  to  have  any  effect.  Further,  the  registered  j)roprietor,  and 
all  other  persons  having  sufficient  estates  or  interests  in  the  land, 

(c)  Eule  35.  (t)  Eule  211,  p.  395. 

{d)  Eule  3G.  (A-)  Act  of  1897,  sect.  14  (1). 

(e)  Act  of   1875,   sect.  17;    Eulo          (/)  Act  of  1875,  sect.  50. 

231  et  scq.,  p.  400.  (m)  Ibid.  sect.  22. 

(/)  Act  of  1875,  sect.  73.  («)  Ibid.  sect.  52. 

{</)  Eule  32,  p.  342.  (o)  Act  of  1897,  Sched.  I.,  repeal 

(70  Eule  272,  p.  412.  and  re-enactment  of  sect.  83  (1). 
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havo  power  to  create  estates,  rights,  interests  and  equities,  in  the 
same  manner  as  they  might  do  if  the  land  were  not  registered  {p). 
There  will  thus  frequently  be  subsisting  a  considerable  number  of 
substantial  interests  in  land  either  incapable  of  direct  registration, 
or  for  various  reasons  purposely  loft  unregistered.  To  protect 
these  interests  from  being  impaired  by  any  act  of  the  registered 
proprietor,  there  may  be  entered  on  the  register  such  notices, 
cautions,  inhibitions,  and  other  restrictions,  as  are  in  the  Acts  in 
that  behalf  mentioned.  These  protective  entries  are  of  the  fol- 
lowing kinds  : — 

1.  Notices. 

2.  Cautions. 

3.  Inhibitions. 

4.  Restrictions. 

5.  Entries  of  no  survivorship  of  joint  proprietors. 

These  will  be  more  fully  explained  in  the  notes  to  the  sections 
of  the  Acts  which  relate  to  them.  For  the  present  the  following 
observations  may  be  useful. 

A.  Notices.  The  following  estates  and  interests  may  be  pro- 
tected by  express  notice  on  the  register  : — 

(a)  A  lease,  or  agreement  for  a  lease,  where  the  term  granted 

is  for  a  life  or  lives,  or  is  determinable  on  a  life  or  lives,  or 
exceeds  twentj'-one  years,  or  whore  the  occupation  is  not  in 
accordance  with  the  lease  or  agreement  (;•). 

(b)  An  estate  in  dower  or  by  the  curtesy  (s). 

(c)  A  lien  by  deposit  of  certificate  (f). 

(d)  The  rights  of  Queen  Anne's  Bounty  in  certain  cases  (it). 

B.  Cautions  (.r) .  A  caution  is  an  entry  which  entitles  the 
cautioner  to  notice  of  any  attem})ted  dealing  on  the  register  by  the 
registered  proprietor.  It  is  suitable  for  the  protection  of  a  /is 
pendens,  or  other  claim  not  admitted  by  the  registered  proprietor  of 
the  land.  But  where  the  concurrence  of  the  registered  proprietor 
can  be  obtained,  an  inhibition  or  restriction  is  a  more  convenient 
and  effectual  protection. 

{p)  Act  of  1875,  sect.  49.  (t)  Act  of  1897,  sect  22,  sub-sect. 

(r)  Act  of  187u,  sect.  50,  as  amended  6(f),   and  Eules  200—202,  pp.391, 

by  Sched.  I.  of  the  Act   of   1897;  392. 

Eules  166— 169,-pp.  381,  3S2.  («)  Act  of  1897,  sect.  15. 

{s)  Act  of  1875,  sect.  52  ;  lUilc  170,  (x)  Act  of  1875,  sects.  53 — 56,  and 

p.  382.  Rules  188-193,  pp.  3SS,  389. 
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C.  Inhibitions  (//).  An  inhibition  prohibits,  either  generally  or 
conditional!}',  any  entry  being  made  in  the  register.  It  can  be 
ordered  either  by  the  Court  or  the  Registrar,  and  discharged  in 
like  manner.  It  may  be  made  either  with  or  without  the  consent 
of  the  registered  proprietor,  and  is  in  the  discretion  of  the  Court 
or  the  Registrar.  Examples  of  inhibitions  will  be  seen  in 
Forms  G,  9,  and  10  (pp.  416,  417). 

D.  Restrictions  (~).  A  restriction  requires  the  consent  or  con- 
currence of  the  registered  proprietor,  but  is  subject  to  the  Regis- 
trar's discretion,  and  may  be  set  aside  by  the  Court.  The  most 
usual  form  is  an  entry  requiring  notice  to,  or  the  consent  of,  a 
named  person  before  registration  of  any  further  dealings.  Examples 
may  be  seen  in  Forms  6,  7,  and  8  (pp.  416,  417).  The  restriction 
is  capable  of  very  extensive  use,  which  will  probably  be  more  fully 
worked  out  as  the  practice  under  the  Acts  becomes  more  extensive. 

E.  Entries  of  No  Survivorship  of  Registered  Joint  Proprietors. 
This  is  an  expedient  to  diminish  the  risk  of  fraud  by  sole  trustees, 
and  consists  of  an  entry  in  the  register,  made  on  the  occasion  of 
the  registry  of  two  or  more  joint  proprietors,  to  the  effect  that 
when  the  number  of  the  proprietors  is  reduced  below  a  certain  speci- 
fied number,  no  registered  disposition  is  to  be  made  except  under 
the  order  of  the  Court  or  of  the  Registrar,  after  inquiry  into  title, 
subject  to  an  appeal  to  the  Court  {(t).  In  the  Australian  registries 
these  entries  are  said  to  be  found  useful.  A  very  ill-advised 
addition  to  sect.  83  (3)  of  the  Act  of  1875  is  made  by  the  schedule 
to  the  Act  of  1897,  as  to  which  seejjosf,  p.  206,  note  {c). 

(?/)  Act  of  1875,  sect.  57,  ancIEulcs  (a)  Act   of   1875,    sect.    83(3),    as 

194,  195,  p.  390.  amended  by   Sched.   I.  to   the  Act 

(z)  Ibid.  sect.  58,  and  Rule  196,  of  1897  ;   Rules  185—187,   pp.   387, 

p.  390.  388. 
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Part  II. 

PROCEDURE   AND  PRACTICE. 
CHAPTER  V. 

A  GENERAL  PRECAUTION  IN  REGARD  TO  ALL  DEALINGS 

WITH  LAND. 

In  this  Part  it  is  proposed  to  consider  what  changes  in  conveyanc- 
ing practice  will  be  necessary  in  consequence  of  the  Land  Transfer 
Acts ;  and  in  the  first  place  it  may  be  well  to  point  out  that  on  all 
transactions  with  land,  registered  or  unregistered,  it  is  a  useful 
precaution  to  search  the  public  index  map  of  registered  land,  to  see 
whether  the  land  in  question,  or  any  part  of  it,  is  registered  or  not. 
The  risk  of  a  mistake  occurring  in  regard  to  this  may  arise  from 
three  separate  causes. 

Fird.  There  are  a  certain  number  of  registered  properties  the 
owners  of  which  (or  their  legal  advisers)  liave  chosen  for  a  consider- 
able period  to  ignore  the  register,  and  to  deal  with  the  land  as  though 
it  were  unregistered.  Tlie  consequence  of  this  is  that  a  purchaser 
of  such  a  property  who  accepts  a  short  title  may  possibly  find  no 
evidence  of  the  registration  on  the  title-deeds  submitted  to  him, 
and  may  only  discover  after  completion,  by  inspecting  the  older 
deeds,  or  by  some  altogether  accidental  circumstance,  that  the  land 
is  registered  land.  Tliis  is  not  an  imaginary  risk.  Several  in- 
stances have  occurred  of  it  already,  and  others  are  known  to  be 
likely  to  occur.  In  one  case  registered  land  had  been  dealt  with 
for  upwards  of  twenty-two  years  without  any  communication  A\ith 
the  registry. 

Second.  The  land  may  be  registered  with  a  title  adverse  to  that 
of  the  apparent  owner  altogether.  This  is  very  unUkely  in  the 
case  of  absolute  title,  but  is  not  so  unlikely  in  the  case  of  posses- 
sory title. 
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Third.  On  tlie  registration  of  adjacent  land,  small  portions  of 
the  boundaries  may  be  included  in  the  adjacent  registration. 

The  index  map  is  open  to  general  public  inspection.  It  consists 
of  the  ordnance  map  on  a  large  scale,  and  it  shows,  bj  a  tint  of 
pink  colour,  all  the  registered  land  in  the  kingdom,  together  with 
tlie  number  under  which  it  was  originally  registered,  but  gives  no 
farther  information.     There  is  no  fee  for  the  search. 

If  a  purchaser  finds  that  land  supposed  to  be  unregistered  is 
tinted  i:)ink  on  this  map,  the  vendor  should  be  required  either  to 
procure  the  registration  of  himself  as  proprietor  of  the  land,  or  to 
procure  a  transfer  from  the  registered  proprietor  to  the  purchaser. 
Where  the  land  is  registered  under  the  Land  Transfer  Acts,  a  pur- 
chaser can  insist  upon  this,  notwithstanding  any  stipulation  to  the 
contrary  in  the  contract  {b).  Where  the  land  is  registered  under 
the  Land  Registry  Act,  18G2,  the  purchaser  may  {()  be  precluded, 
by  his  contract  from  doing  this,  and,  if  so,  ho  will  have  to  consider 
what  course  he  had  best  adopt.  To  register  the  mesne  transac- 
tions is  usually  an  expensive  and  sometimes  a  difficult  matter.  A 
caveat  (''/)  will  give  protection  from  fraud  on  the  part  of  the  still 
registered  owner,  but  the  purchaser  will  lose  the  advantage  of  the 
registered  title,  and  will  have  to  take  care  to  insert  a  protective 
condition  in  any  future  contract,  and  would  probably  have  a  diffi- 
culty in  obtaining  a  mortgage.  The  best  thing  to  do  is  to  apply 
for  registration  as  proprietor  under  the  Land  Transfer  Acts,  1875 
and  1897  {c),  in  which  case  the  fees  payable  on  the  interim  trans- 
actions are  remitted. 

{h)  Act  of  1897,  sect.  16  (2).  ably    be   construed  in  the  narrower 

(c)  Unless  the  words  of  sect.  16  (2)      rather  than  in  the  wider  sense. 

of  the  Act  of  1897,  "registered  land,"  ,  -.^  „    .    ^^     r.^    ^ .-,    -r      -.-r.     . 

,      ,    n    ,  ■         1,  ■  i.       1  (rZ)  beets.  96 — 99  01  the  Land  Eegis- 

bo  held  to   comprLso   all    registered  ^  \  *= 

,      ,      rri^  •    ii,         i-         f  j-i         try  Act,   1862,  and  pp.  8  and  29  of 

land.     The  use  in  the  section  of  the      -r.-^.  ,      ',  ,,      ,,V.      .•         .   .•■ 

Enckdale  on  the  'Practice  of  the 


Land  Registry  under  the  Transfer  of 
Land  Act,  1862." 


terms  "proprietor,"  "transfer,"  and 
"charge," — which  are  almost  pecu- 
liar to  the  Land  Transfer  Acts— do 

not  favour  this    construction.     The  (e)  Act    of    1875,    sect.    126,    and 

sub-section,  in  so  far  as  it  renders  General  Rules  of    1  Jan.   1876,  and 

void  an  express  contract,  would  prob-  29  Dec.  1897,  pp.  439 — 441. 
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I.— General  Observations. 

A  PURCHASER  of  laud  registered  Avith  an  absolute  title  (and  except 
as  especially  otherwise  stated  a  mortgagee  is  iu  the  same  position) 
has  ordinarily  only  three  things  to  do  ;  namely,  (1)  to  find  out  who 
is  the  registered  proprietor  of  the  land ;  (2)  to  obtain  a  transfer 
from  that  proprietor;  and  (3)  to  procure  his  own  registration.  If 
there  are  charges  or  incumbrances,  notices,  cautions,  inhibitions  or 
restrictions  registered,  they  must  also  be  dealt  with  as  hereinafter 
set  forth. 

Where  the  parties  have  confidence  in  one  another,  and  desire  to 
save  expense  and  delay,  there  is  no  difficulty,  and  practically  no 
risk,  in  combining  the  two  first  of  these  operations  in  one.  The 
vendor  produces  his  land  certificate,  the  purchaser  peruses  it,  and 
if  satisfied  pays  the  purchase-money  at  once  in  exchange  for  a 
duly-executed  instrument  of  transfer,  and  the  land  certificate.  In 
countries  where  registration  of  title  has  prevailed  for  a  long  time 
this  is  a  very  usual  course  of  proceeding.  There  is  also  very 
seldom  any  interval  between  contract  and  conveyance;  tlie  con- 
tract, the  examination  of  title,  and  the  preparation  and  comiJetion 
of  the  conveyance  being  habitually  effected  at  one  interview  {'/). 

Under  the  Land  Transfer  Acts,  the  possession  of  the  land  certi- 
ficate gives  securit}'  against  all  transfers  or  charges  not  recorded  on 

(a)  Parliamentary  Eeport  of  1896  on  Eogistration  of  Title  in  Germany 
and  Austria-Hungary,  paras.  109,  124,  136. 
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it  (i)  ;  and  the  only  risk  is  the  possibility  of  a  caution  or  similar 
obstacle  having  been  registered  since  its  issue.  To  guard  against 
this  (if  the  vendor  cannot  be  trusted)  a  search  is  necessary,  and  a 
further  precaution  may  be  adopted  by  the  purchaser  entering  a 
caution  under  sect.  53  of  the  Act  of  1875  immediately  upon  the 
execution  of  his  contract.  This  can  now  be  made  by  tele- 
graph (r).  Other  modes  of  completion  are,  to  hand  the  cheque 
for  the  purchase-money  to  some  independent  person,  such  as 
a  solicitor,  notary  public,  or  banker,  to  hold  for  both  parties 
until  the  instrument  is  safely  registered ;  or  (a  common  practice 
on  the  Continent  in  the  case  of  mortgages)  for  the  grantor  to 
register  the  instrument  of  conveyance  first,  and  to  receive  his 
pui'chase  or  mortgage-money  on  producing  a  land  certificate,  or 
certificate  of  charge,  made  out  in  the  name  of  the  purchaser  or 
mortgagee.  But  as  it  will  probably  be  some  time  before  these 
modes  of  completing  come  into  general  use,  it  will  be  as  well  to 
state,  in  their  proper  order,  the  various  stages  of  a  sale  of  regis- 
tered land,  carried  through  more  in  accordance  with  established 
custom — namely,  with  contract,  proof  of  title,  searches,  convey- 
ance, completion  and  registration,  separately,  one  after  another — 
merely  premising  that  in  a  considerable  number  of  cases  it  will  be 
open  to  the  parties,  should  they  wish  to  do  so,  to  combine  some  or 
all  of  these  processes  in  one  transaction,  as  already  stated  above. 


II.— The  Contract. 

Observations  on  contracts  and  conditions  of  sale  relating  to 
registered  land  will  be  found  in  the  next  section  of  this  chapter, 
and  in  Part  111.,  ^yosf,  pp.  69  to  76. 


III.— Evidence  of  Title. 

A  purchaser  of  land  registered  with  an  absolute  title  under  the 
Land  Transfer  Acts  cannot  rec^uire  any  evidence  of  title,  except 
(1)  the  evidence  to  be  obtained  from  an  inspection  of  the  register 
or  of  a  certified  copy  of  or  extract  from  the  register ;  (2)  a  statutory 
declaration  as  to  the  existence  or  otherwise  of  matters  which  are 
declared  by  the  Acts  ((/)  not  to  be  incumbrances ;  and  (3)  if  there 
are  incumbrances  entered  on  the  register  as  subsisting  at  the  first 
registration  of  the  land,  either  evidence  of  the  title  to  those  incum- 
brances, or  evidence  of  their  discharge  from  the  register  {c). 

{h)  Act  of  1897,  sect.  8.      (c)  Pailc  225,  p.  398.       (r)  Act  of  1897,  sect.  16. 
(cZ)  See  sect.  18  of  Act  of  1875,  as  amended  by  Sched.  I.  of  Act  of  1897. 


SALES  AND  MORTGAGES  OF  REGISTERED  LAND.  31 

Witli  regard  to  tho  first  of  these,  it  is  not  clear  at  wliose  option 
the  alternative  is  to  be,  or  at  whose  expense  the  certified  copy  (if 
any)  is  to  be  made. 

It  will  be  advisable  to  state  in  the  contract  what  is  to  be  done, 
and  at  whose  expense  (./").  In  the  absence  of  special  stipulation,  it 
would  seem  that  the  purchaser  will  only  bo  entitled  to  receive  from 
the  vendor  a  written  authority  to  inspect  the  register  {</),  which 
will  enable  him  (if  it  is  not  convenient  to  go  to  the  registry)  to 
apply  for  an  ollice  copy  of  the  entries  (//)  at  his  own  expense. 
There  is  no  fee  for  inspection  of  the  register,  but  the  authority  of 
the  registered  proprietor  is  necessary  (/) . 

Where  both  parties  are  desirous  of  saving  expense  and  trouble, 
the  vendor  will  produce  the  land  certificate  for  tho  purchaser's 
inspection  at  the  lime  of  the  making  of  the  contract.  The  pur- 
chaser will  peruse  it,  then  and  there,  and  merely  inspect  the 
register  (if  thought  necessary)  immediately  before  completion. 

The  general  form  and  contents  of  land  certificates  and  entries  in 
the  register  will  be  found  so  simple  and  clear  that  it  is  unnecessary 
here  to  give  any  explanations  or  suggestions  as  to  the  way  in 
which  searches  should  be  made. 

Whether  tho  statutory  declaration  as  to  matters  declared  by  the 
Act  not  to  be  incumbrances  {!:)  comes  under  the  ordinary  rule  that 
the  purchaser  pays  for  documents,  &c.  not  in  the  vendor's  possessioD, 
or  forms  a  necessary  part  of  the  vendor's  title,  and  is  to  be  furnished 
at  his  expense,  is  not  clear,  and  sliould,  until  the  point  has  been 
decided,  be  provided  for  by  the  contract,  although  it  would  rather 
seem  to  be  in  the  nature  of  an  abstract,  and  so  not  to  come  within 
sect.  3,  sub-sect.  6,  of  the  Conveyancing  Act,  1881.  (See  Re  John-ston 
ami  T((Htiit,  30  Ch.  D.  42.)  Some  of  tlie  matters  mentioned  in  sect.  18 
of  the  Act  of  1875,  such  as  quit  and  other  rents,  laud  tax,  tithe  rent- 
charge,  rights  of  common,  &c.,  and  serious  easements,  are  commonly 
inserted  in  the  particulars ;  others,  such  as  ordinary  rights  of  way 
and  other  easements,  are  usually  the  subject  of  inquiry  on  the 
land;  succession  and  estate  duty  arc  provided  for  specially  in 
sect.  13  of  the  Act  of  1897.  A  piu-chaser  of  unregistered  land 
takes,  as  a  rule,  subject  to  the  same  liabilities  (/).     It  would  seem 

(/)  Precedent  IX.,  p.  479.  (0  Sched.  II.  Act  of  1S97,  p.  327. 

((/)  Precedent  LXXI.  (p.  506);  and  (/.■)  Act  of  1897,  sect.  16,  sub-sect, 

see  note  to  sect.  16,  sub-sect.  1  (1),  j  /.,n     gee  Precedent  IX.,  p.  479. 
of  tho  Act  of  1S97,  post,  p.  30j.  Va  q^^  ol.^..n  r,   ir; 

(A)  Pule  229.  (')  ^<^®  ^^°^^'  P"  ^^' 
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on  the  wliole  unnecessary  for  the  purchaser,  in  an  ordinary  case,  to 
demand  a  statutory  declaration,  because  the  practice  of  the  registry 
is,  as  exph^incd  on  p.  153,  to  enter  notice  of  all  such  liabilities 
Avithin  sect.  18  of  the  Act  of  1875  as  are  of  importance. 

Where  an  undischarged  incumbrance  is  found  on  the  register,  it 
may  be  found  entered  merely  as  an  incumbrance,  without  a  state- 
ment to  whom  it  belongs,  or  it  may  be  found  registered  as  belong- 
ing to  a  definite  proprietor  {m).  In  the  latter  case,  of  course,  the 
register  v/ill  show  who  is  the  person  to  be  paid  off  or  to  give  a 
discharge.  In  the  former,  the  vendor  will  either  have  to  furnish  an 
abstract  of  the  title  to  the  incumbrance,  or  he  will  procure  the  dis- 
charge of  the  incumbrance  and  its  cancellation  from  the  register  be- 
fore the  completion  of  the  sale.  Where  an  abstract  is  thus  supplied, 
the  purchaser  should  carefully  verify  and  examine  the  title  to  the 
incumbrance,  and  produce  the  evidence  to  the  registrar  when  he 
apjtlies  for  registration.  In  doing  this  he  should  be  careful  not  to 
waive  strict  proof  of  any  link  in  the  title  to  the  incumbrance  {mm), 
for  when  he  applies  for  cancellation  of  the  incumbrance  he  may 
find  that  the  registrar  is  less  complacent,  and  requires  the  evidence 
which  the  applicant  has  waived.  Where  the  land  is  registered  as 
subject  to  leases,  abstracts  or  copies  of  the  leases  will  be  found  in 
the  registry  (mmm). 

Where  the  land  is  registered  with  a  qualified  or  possessory  title, 
the  purchaser  is  entitled  to  an  abstract  (in  the  absence  of  special 
stipulation  (>0)  J  prepared  and  verified  in  the  usual  way,  as  to 
estates  and  interests  excluded  from  the  effect  of  the  registration  (o). 
Where,  for  instance,  there  is  a  qualification  excluding  estates  and 
interests  arising  prior  to  a  certain  deed,  the  abstract  will  commence 
forty  years  or  more  prior  to  the  sale,  and  will  deduce  the  title 
down  to  the  parties  to  that  deed.  Where  the  qualification  excludes 
estates  and  interests  arising  under  a  certain  document,  the  abstract 
will  commence  with  that  document,  and  will  trace  or  account  for 
the  interests  thereby  created  down  to  the  present  time.  AVhere 
the  title  is  possessory,  the  abstract  will  (in  the  absence  of  stipula- 
tion to  the  contrary),  commence  forty  years  or  more  prior  to  the 
sale,  and  will  deduce  the  title  so  as  to  show  that  the  first  registered 


(tw)  Ptule  121,  p.  368.  (n)  See  Forms  of  Special  Stipula- 

{mm)  Ptiile  179,  p.  385.  tions,  rrccedents  XI.,  XII.,  p.  481. 

{mmm)  Eules  1G6— 1G9,  p.  381.  (o)  Act  of  1897,  sect.  16  (1),  iv.  v. 
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proprietor  was  entitled  in  one  of  tlio  capacities  Lef ore  mentioned  (;v), 
to  be  reg-istered  as  first  proprietor  of  the  laud. 

When  it  appears  that  the  vendor  is  the  registered  proprietor  of 
the  land,  and  either  that  there  are  no  charges  or  incumhrances 
registered,  or  that  the  owners  of  all  registered  charges  and  incum- 
brances will  concui'  in  the  sale,  and  that,  in  the  case  of  qualified 
or  possessory  title,  the  matters  excluded  from  the  effect  of  registra- 
tion have  been  duly  accounted  for,  the  documentary  evidence  of 
title  is  complete. 

The  usual  inquiries  on  the  land  should  not,  however,  be  omitted, 
for  they  may  reveal  matters  of  importance  as  to  which  registration 
is  inoperative  (</). 

On  transfers  of  charges  or  incumbrances,  inquiry  should  also  be 
made  of  the  debtor  as  to  the  state  of  the  debt. 

Wliei-o  the  transaction  includes  the  grant  of  an  easement 
over  land  retained  by  the  grantor,  or  the  grant  of  minerals  or  of 
any  right  other  than  those  included  in  the  statutory  powers  of  the 
registered  proprietor  (r),  the  purchaser  will  have  to  satisfy  himself 
of  the  proprietor's  right  to  do  what  he  professes  to  do.  In  these 
cases  it  will  be  well  to  stipulate  in  the  contract  what  evidence  (if 
any)  is  to  be  furnished  as  to  this  (s).  In  the  absence  of  special 
stipulation,  it  would  appear  that  the  purchaser  could  require  to  be 
satisfied  either  that  the  vendor  was  himself  a  registered  purchaser 
for  value  for  his  own  benefit,  or  a  first  registered  proprietor  bene- 
ficially entitled,  or  that  ho  claims  through  such  a  pui'chaser  or 
jiroprietor.  With  regard  to  minerals,  see  note  (.s)  to  sect.  18  of  the 
Act  of  1875. 


IV. — The  Preparation  of  the  Conveyance  or  Mortgage. 

Observations  on  conveyances  ('*  transfers ")  and  mortgages 
("  charges  ")  of  registered  land  will  be  found  under  those  heads  in 
Part  III.,  pp.  76  and  foil,  and  92  and  foil,  respectively. 

(p)  Pago  o ;    and   see   sect.  32  of      amended  by  Sclicd.  I.  of  the  Act  of 

tlie  Act  of  1875  as  to  freeholds,  and      1S9T. 

Eule  93  as  to  leaseholds.  •(^)  ^^  *°  *^^^^'  '^'^   ^''^P"   "^^ 

sect.  2,  p.  19,  above. 

(7)  Sect.  IS  of  the  187<5  Act,   as  (s)  Note  {n),  pp.  152,  153. 


B.  D 
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Lo^-^ 


v.— Searches. 

"Where  a  land  certificate  or  certified  copy  of  the  register  is 
produced  as  evidence  of  title,  it  will  not  be  necessary  to  search  the 
register  until  shortly  before  completion.  The  written  authority  of 
the  proprietor  (which,  according  to  the  practice  of  the  registry, 
may  be  given  through  his  solicitor)  is  required  for  tliis  purpose. 
There  is  no  fee  for  searching  the  register.  The  entries  are  very 
simple  and  clear,  and  the  Land  Registry  officials  give  any  expla- 
nations that  are  required. 

No  searches  need  be  made  in  any  other  place  than  in  the  Land 
Eegister  (k),  except  in  regard  to  incumbrances  prior  to  registration, 
whereof  no  proprietor  has  been  registered,  and  probably  in  regard 
to  estates  and  interests  excepted  from  the  effect  of  registration 
under  a  possessory  or  qualified  title.  The  title  to  these  interests  is 
subject  to  the  general  law,  and  the  usual  searches  in  the  Central 
Office,  and  under  the  Land  Charges  Act,  1888,  in  Bankruptcy, 
and  in  the  local  Middlesex  and  Yorkshire  registries,  should  be 
made  wherever  they  are  dealt  with. 

Where  a  land  certificate  or  certified  copy  of  the  register  has  been 
abeady  perused,  the  only  fresh  entry  on  the  register  which  is  at  all 
likely  to  be  found  is  a  caution  or  inhibition,  or  restriction.  The 
vendor  must  in  such  case  procure  the  removal  of  the  impediment, 
or  undertake  that  the  necessary  consent,  or  order,  or  concurrence, 
shall  be  forthcoming  at  the  time  fixed  for  completion.  The  pur- 
chaser should  not  go  into  the  questions  underlying  these  entries  ; 
he  should  merely  call  upon  the  vendor  to  remove  the  obstacles  (x). 
If  they  are  not  removed  he  can  refuse  to  complete. 

There  does  not  ajoj^ear  to  be  any  way  in  which  a  person  who  has 
made  a  search  can  secure  himself  from  the  possible  entry  of  a 
caution  or  inhibition,  or  restriction,  in  the  interval  between  his 
search  and  the  completion  and  registration  of  his  transfer.  Even 
if  he  enters  a  caution  or  restriction  himself,  that  does  not  prevent 
the  entry  of  another  by  someone  else,  and,  as  the  priority  of  the 
equitable  rights  protected  by  cautions,  &c.,  does  not  appear  to  be 

(m)  Sects.  30  and  35  of  the  Act  of  by  Lord  Cairns  in  Ms  evidence  before 

1875,  and  Part  I.,  Chap.  III.,  Effect  the    Select   Committee   of    1879    on 

of  Eegistration.  Land    Titles    and    Transfer,    para. 

{x)  This  is  the  course  recommended  2883. 
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affected  by  the  order  in  whieli  the  protecting  cautions,  &c.,  are 
registered,  a  purchaser  who  has  seardied  and  registered  a  caution 
may  after  all,  on  coming  Avith  liis  transfer  for  registration  two 
days  afterwards,  find  that  he  will  have  to  give  way  to  an  equity 
prior  to  his  purchase,  thougli  only  protected  hy  a  caution  subse- 
quent to  his  own.  But  the  experience  of  the  :Middlesex  and  York- 
shire registries,  where  the  same  risk  exists,  shows  that  the  appre- 
hended danger  is  quite  unappreciable  in  practice.  It  may  be 
reduced  to  the  vanishing  point  by  searching  after  the  hours  for 
registrations  (U  to  3)  are  over,  completing  the  same  evening, 
and  handing  in  the  transfer  for  registration  first  thing  the  next 
day.  Expedients  for  eliminating  it  altogether  are  given  under  the 
next  head,  "  Completion." 

Official  Searches. 

Official  searches  will  bo  found  described  in  Pailes  224  to  22.*^, 
and  in  the  notes  thereto. 


VI. — Completion. 

Transfers  and  charges  of  registered  land  are  completed  in  sub- 
stantially the  same  manner  as  conveyances  and  mortgages  of 
unregistered  land.  It  is  sometimes  supposed  that  it  is  obligatory, 
or  at  any  rate  prudent,  to  complete  at  the  registry  oftice,  in 
order  to  search  up  to  the  last  moment.  But  there  is  in  truth 
no  more  necessity  for  completing  dealings  with  registered  land 
at  the  registry  than  there  is  for  completing  dealings  with  land 
in  Middlesex  and  Yorkshire  at  the  deed  registries  in  those 
counties.  In  both  cases  the  risk  of  an  adverse  registration  subse- 
quent to  the  purchaser's  search  is  the  only  risk  incurred  ;  in  both 
cases  the  handing  over  of  the  evidences  of  title — in  the  one  case 
the  title  deeds,  in  tlio  other  the  land  certificate— to  the  purchasi-r 
affords  practical  proof  that  no  such  adverse  registration  can  really 
take  place.  A  practice  universally  followed  in  regard  to  deed 
registration  can  hardly  be  deemed  imprudent  when  applied  to 
registration  of  title.  For  prnx-hasors  who  desire  absolute  protection 
the  following  courses  are  open: — 1.  To  complete  at  the  registry. 
2.  To  deposit  the  purchase-money  with  an  independi.'nt  person — 
solicitor,  notary  public,  or  banker— to  hold  for  both  parties  until 
the  safe  completion  of  the  registration.     3.  To  requii'e  the  vendor 

d2 
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to  procure  tlie  piu'cliaser's  registration  first,  and  to  complete  tlie 
purchase  on  production  of  a  land  certificate  issued  in  the  purchaser's 
name.  If  either  of  these  methods  is  to  be  insisted  on  it  should  he 
expressly  stipulated  for  in  the  contract. 

In  ordinary  cases,  where  the  land  to  he  sold  is  the  whole  of  the 
land  comprised  in  the  land  certificate,  the  purchaser  may  with 
practical  safety  pay  the  purchase-money  in  exchange  for  an  instru- 
ment of  transfer  in  the  prescribed  form,  and  delivery  to  him  of  the 
land  certificate. 

If  only  part  of  the  land  is  to  be  sold  tlie  vendor  must,  at  his 
own  expense  (a),  produce  the  certificate  to  the  registrar,  to  be 
endorsed  with  a  note  of  the  transfer.  In  such  case  the  purchaser 
should  either  have  the  land  certificate  handed  to  him  or  deposited 
in  the  registry  (i),  to  enable  him  to  procure  himself  to  be  registered 
as  proprietor  of  the  part  sold,  or,  if  the  vendor  will  not  entrust  him 
with  the  certificate,  or  deposit  it  for  that  purpose,  should  see  that 
he  is  registered  as  proprietor  of  the  part  sold  before  paying  his 
purchase-money.  It  is  submitted  that  following  the  analogy  of 
the  present  law,  under  which  a  purchaser  is  not  bound  to  complete 
till  he  gets  a  conveyance,  he  is  not,  under  the  system  of  registra- 
tion, bound  to  ]Dart  with  his  purchase- money  until  either  the 
vendor  puts  him  in  a  position  to  be,  or  he  is  actually,  registered  as 
proprietor. 

Where  a  large  number  of  sales  of  portions  of  an  estate  are  being 
completed  at  or  about  the  same  time,  the  vendor  will  probably  find 
it  convenient  to  deposit  the  certificate  at  the  registry,  taking  out 
an  office  copy  of  the  entries  in  the  register  for  his  own  use.  In 
such  case  it  will  be  useful  for  the  purchaser  to  see  the  official 
receipt  for  the  land  certificate  as  evidence  that  it  is  at  the  Land 
Registry,  and  not  somewhere  else. 

Incumbrances  existing  at  the  date  of  first  registration,  subject 
to  which  the  title  was  originally  registered,  must  be  got  in  by  an 
ordinary  reconveyance.  Persons  entitled  to  registered  charges 
must  join  in  the  instrument  of  transfer  (c).  If  there  are  cautions, 
restrictions,  or  inhibitions,  or  notices  of  estates  in  dower  or  by  the 
cmies}',  or  of  liens  by  deposit  of  certificate,  it  must  be  seen  that 
all  proper  consents  are  given  or  other  requirements  mentioned  on 
the  register  are  complied  with. 

(a)  Act  of  1897,  sect,  8  (2).  (b)  Ibid,  sect,  8  (4), 

(c)  Form  45,  p.  426. 
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Instruments  of  transfer  and  charge  must  bo  signed,  sealed,  and 
delivered  in  the  presence  of  one  witness  (r),  who  should  attest  in 
the  usual  manner.     No  further  verification  is  required. 

"Where  the  land  is  registered  with  possessory  or  qualified  title, 
the  title  deeds  as  well  as  the  certificate  should  be  handed  over,  or, 
where  only  part  of  the  land  is  convej-ed,  an  undertaking  to  produce 
them  (in  the  usual  form)  should  bo  added  to  the  transfer  (,/"). 
Even  with  absolute  title  they  should  bo  handed  over  if  in  the 
vendor's  possession,  as  they  may  contain  information  as  to  matters 
excepted  from  the  effect  of  registration  (g). 

A  statutory  charge  or  transfer  can  be  made  by  the  purchaser 
immediately  on  completion  of  the  sale.  It  is  not  necessary  to  wait 
for  the  actual  registration  of  the  purchaser  to  enable  him  to 
exercise  his  statutory  powers  as  registered  proprietor  (//).  The 
same  rule  applies  to  the  charge-creditor  under  a  statutory  charge. 


VII.— Registration. 

The  purchaser  or  charge- creditor  should  take  the  instrument  of 
transfer  or  charge,  together  with  the  certificate  (unless  it  has  already 
been  deposited  there),  to  the  registry,  or  send  it  there  by  post,  as 
soon  as  possible,  as  priority  depends  upon  the  time  of  delivery  at 
the  registry  (/) .  The  Land  Registry  fee  (in  Land  Registry  stamps, 
or,  where  the  application  is  by  post,  in  Bank  of  England  notes,  or 
bankers'  draft,  or  postal  or  post  office  order  (/.) )  shoidd  accompany. 
The  instrument  must  also  be  stamped  with  the  proper  Inland 
Revenue  stamp  before  it  is  tendered  for  registration  (/).  AVhere 
the  transaction  is  also  carried  out  by  an  unregistered  deed,  the 
Inland  Revenue  stamp  should  be  impressed  on  the  deed,  and  not 
on  the  statutory  instrument,  the  stamped  deed  being  sent,  together 
with  the  instrument,  to  the  registry,  to  show  that  the  proper  Inland 
Revenue  duty  has  been  paid  {m). 

Instruments  are  noted  for  priority  according  to  the  order  in 
which  they  are  received  for  registration  {it),  so  that  even  if  some 

(e)  Rules  79,  p.  3J1,  and    1 JG—  (/)  Eulo  19,  p.  339,  and  Eule  IGO, 

158,  p.  378;   and  Forms,  No.  14  ct      V- ^^:^^^  ^^.^^^^^^  ^    ^33  .  ^^^^^^  ^^^^^ 

(/)  Under  Enles  14G  and  147,  pp.  (/)  Act  of  1875,  sect.  S3  (7);    soo 

375,  376.  also  Eules  KH,  1(35,  p.  380. 

{g)  Act  of  1875,  sect.  18,  as  amended  (m)  Eiile  1G4,  p.  380. 

by  Act  of  1897,  Sclied.  I.  („)  Eide  19,  p.  339,  and  Eule  100, 

{h)  Act  of  1897,  sect.  9  (G).  p.  379. 
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requisition  be  made  in  the  registry,  delaying  the  actual  entries  on 
the  register,  the  priority  of  the  instrument  is  not  prejudiced  by 
that  circumstance.  On  receipt  of  the  instrument  at  the  registry, 
notice  is  sent  to  the  proprietor  at  his  registered  address,  and  three 
clear  days  are  allowed  to  elapse  before  the  registration  is  com- 
pleted {o).  The  land  certificate  is  then  prepared  (or  endorsed), 
and  is  issued  to  the  new  proprietor,  or  his  nominee,  in  the  course 
of  a  few  days. 

On  sales  or  charges  of  parts  of  registered  estates  all  risk  of  delay 
in  regard  to  mapping  and  issue  of  certificate  can  be  avoided  by 
communicating  with  the  map  department  beforehand,  and  so 
making  sure  that  the  plan  sent  in  with  the  instrument  is  in  accord 
with  the  registered  map,  and  contains  the  required  particulars  to 
enable  the  portion  dealt  with  to  be  readily  marked  off. 

On  laying  out  an  estate  for  building,  a  plan  of  the  general 
scheme  (and  of  any  alterations  therein  from  time  to  time)  should 
be  sent  to  the  Land  Registry  before  any  sales  are  made.  Con- 
venient arrangements  can  thus  often  be  made  for  the  supply  of 
maps  to  purchasers,  and  for  ensm-ing  the  correct  registration  of 
sales  of  different  parts  of  the  property  without  delay  or  trouble. 

It  has  been  suggested  that,  inasmuch  as  under  sect.  29  of  the 
Act  of  1875  the  transferor  is  to  be  deemed  to  remain  proprietor  of 
the  land  until  the  transfer  is  entered,  a  caution  or  inhibition  might 
be  entered  during  the  three  days  allowed  by  Rule  161,  and  would 
affect  the  purchaser's  title,  and  that  therefore  a  purchaser  should 
not  complete  by  paying  his  purchase-money  until  the  three  days 
have  elapsed.  It  is,  however,  submitted  that  the  imperative  dii^ec- 
tions  to  the  registrar  contained  in  Rule  160,  coupled  with  the 
words  of  Rule  161,  which  seem  to  require  the  delay  only  for 
the  benefit  of  the  transferor  and  to  insure  against  forgery,  have  the 
effect  of  referring  the  date  of  registration  back  to  the  date  of 
the  delivery  of  the  transfer  for  registration,  so  as  not  to  allow  any 
matters,  occumng  between  the  delivery  and  actual  registration  of 
the  transfer,  to  affect  the  transferor's  title. 

(o)  Eule  lGl,p.  379. 
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I.— Death  of  a  Sole  Proprietor  of  Freehold  Land. 

On  the  death  of  a  sole  registered  proprietor  or  of  the  survivor  of 
several  joint  registered  proprietors  of  freehold  land,  such  person 
is  to  be  registered  as  proprietor  in  the  place  of  the  deceased  pro- 
prietor or  proprietors  as  may,  on  the  ai)plication  {a)  of  any  person 
interested  in  the  land,  be  appointed  by  the  registrar,  regard  being 
had  to  the  rights  of  the  several  persons  interested  in  the  land,  and 
in  particular  to  the  selection  of  such  person  as  may  for  the  time 
being  appear  to  the  registrar  to  be  entitled  according  to  law  to  be 
60  appointed,  subject  to  an  appeal  to  the  Court  {na). 

The  registrar  is  also  to  inquire  as  to  succession  duty  and  estate 
duty,  and  is  to  enter  notice  of  any  liability  that  woidd,  if  the  land 
were  unregistered,  affect  a  purchaser  from  the  person  to  be  regis- 
tered as  proprietor  {h). 

The  selection  of  the  "  person  for  the  time  being  entitled  accord- 
ing to  law "  to  be  entered  as  proprietor  in  place  of  a  deceased 
proprietor  is  now  in  the  great  majority  of  cases  a  fairly  simple 
matter. 

(«)  See    Foi-ms    of     Application,  (^aa)  Act  of  1875,  sect.  41. 

Precedents  LIT.  to  LYIL,  pp.  498  ^gg     ^^^^    ,3 

to  oOO.  ^  •' 
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The  cases  may  be  divided  as  follows  : — 

1 .  Where  the  deceased  was  entitled  in  fee  for  his  own  benefit. 

2.  Where  he  was  entitled  as  trustee  (including-  the  case  of  an 

executor  or  administrator)  or  mortgagee. 

3.  Where  he  was  entitled  as  tenant  for  life  within  the  mean- 

ing- of  the  Settled  Land  Acts. 
We  will  consider  these  in  order. 


1.  Where  the  deceased  proprietor  was  entitled  for  his  own  bsnefit, 

the  executor  or  administrator  will  be  the  person  to  be  appointed  (r) , 
and  Eule  128,  p.  370,  accordingly  provides  for  his  registration  on 
2"iroduetion  of  the  probate  or  letters  of  administration  only.  He 
will  be  entered  as  "  executor  "  or  *'  administrator  "  {d),  and  as  long 
as  he  remains  so  entered  no  note  of  liability  to  death  duty  will  be 
entered  (e),  and  purchasers  from  him  will  not  be  concerned  to 
inquire  in  regard  to  it. 

A  i:)erson  registered  in  the  place  of  a  deceased  proprietor  holds 
the  land  upon  the  trusts  and  for  the  purj)oses  to  which  it  is  applic- 
able by  law,  but  as  regards  purchasers  and  mortgagees  he  has  all 
the  powers  of  making  a  title  to,  and  dealing  by  statutory  dispo- 
sition with,  purchasers  and  mortgagees  under  the  Acts  (./') — a 
power  with  which  the  addition  of  the  words  "  as  executor,"  or 
"  administrator,"  &c.,  would  not  seem  to  interfere,  having  regard 
to  the  powers  vested  by  sect.  2  of  the  Act  of  1897  in  the  personal 
representative,  except,  perhaps,  in  the  case  of  a  married  woman  (as 
to  which,  Bee  post,  pp.  249  and  370). 

When  the  administration  has  sufficiently  advanced  to  enable  the 
land  to  be  conveyed  to  the  devisee  or  heir,  or  other  person  entitled, 
the  executor  or  administrator  will  execute  a  transfer  in  the  usual 
form  to  him,  which  will  be  registered  without  fee  (//).  At  this 
point  the  registrar's  inquiry  as  to  succession  duty  will  be  made, 
and  will  be  conducted  as  stated  in  Rule  173,  p.  383,  and  the  notes 
thereto  [Ji). 

In  many  cases  it  will  be  found  unnecessary  to  go  through  the 
double  process  of  registering  the  executor  and  then  transferring  to 
the  heir  or  devisee.  On  production  of  an  assent  (/)  or  appropria- 
tion (/i)  by  the  executor,  together  with  the  probate  (or  letters  of 


(c)  Act  of  1897,  sect.  1. 
{d)  Pailo  128,  p.  370. 
(e)  Eule  172,  p.  383. 
(/)  Act  of  1875,  sect.  4G. 
{(])  Act  of  1897,  sect.  3  (3). 


(//)  See  p.  383. 

(?■)  Act  of  1897,  sect.  3;  Eulc  130, 
p.  371 ;  and  Form  46,  p.  426. 

(/.■)  Ibid.  sect.  4 ;  Eule  130,  p.  371  ; 
and  Form  47,  p.  426. 
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administration  witli  will  annexed)  or  of  an  instrument  of  transfer 
in  the  usual  form,  together  with  the  probate  or  letters  of  adminis- 
tration, the  registrar  will  register  the  devisee  or  transferee 
direct  (/). 

It  seems  from  the  word  "  shall,"  in  the  rule  referred  to,  that  the 
registrar  is  not  intended  to  exercise  any  control  over  the  disposition 
so  made,  hut  that  ho  is  to  act  on  the  direction  of  the  personal 
representative,  without  regard  to  any  different  view  that  he  may 
take  as  to  the  interpretation  of  the  will.  In  these  cases  the  iiKjuiry 
as  to  death  duties  will  be  made  at  the  same  time  {)ti). 

In  cases  of  '*  assent "  the  executor  is  entitled  to  a  charge  for  all 
sums  {(\t/.,  for  debts,  or  for  legacies  and  annuities  charged  on  the 
land)  which  he  may  be  liable  to  pay  ()i).  This  should,  if  intended 
to  be  registered,  be  made  as  nearly  as  possible  according  to  the 
prescribed  forms  for  charges ;  and  it  will  be  registered  in  the 
usual  way. 

In  cases  of  "  appropriation  "  there  must  be  an  antecedent  valua- 
tion, and  notices  and  other  formalities  according  to  llules  of 
Court  {()),  and  the  instrument  of  appropriation  must  contain  a 
certificate  by  the  executor  that  they  have  been  complied  with  (;;). 

It  is  conceived  that  the  whole  responsibility  of  correctly  inter- 
preting the  will,  or  of  riglitly  administering  the  intestacy,  is  left 
with  the  executor  or  administrator,  and  that  the  registrar  is  not, 
under  the  llules  (</),  empowered  to  do  more  than  see  that  he  has 
been  duly  appointed.  It  would  appear,  however,  that  an  erroneous 
registration,  followed  by  a  registered  transfer  for  value,  would 
confer  an  absolute  title  on  the  transferree,  and  would  create  a  right 
to  indemnity  under  sect.  7  of  the  Act  of  1897  in  the  person  suffer- 
ing loss,  and  that  the  amount  paid  could  be  recovered  by  the 
Crown  from  the  executor  or  administrator,  as  from  a  person 
causing  the  loss  by  his  act,  neglect,  or  default.  It  will  thei-efore 
be  more  dangerous  for  an  executor  to  procure  the  registration  of  a 
devisee  of  registered  lauJ,  than  to  convey  to  a  devisee,  or  to  assent 
to  a  devise  of,  unregistered  land.  In  the  case  of  unregistered  laud 
the  grantee  and  his  assigns  merely  obtain  a  bad  title,  and  the 
executor  incurs  no  liabilit}^,  except  a  possible  liability  to  pay  the 
costs   (if  any)   incurred  in   correcting  the   mistake.     13ut   if   the 

(/)  Eulo  130,  p.  oTl.  under   this  section  have   yet   heeu 

{m)  Eule  173,  p.  383.  published. 

(«)  Act  of  1897,  sect.  3  (1).  (p)  Form  47,  p.  42G. 

(o)  Ibid.    sect.    4    (1).     No  rules  (7)  Rules  128—130.  p.  370. 
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devisee  is  registered  as  proprietor,  he  is  thereby  clothed  with  the 
power  to  make  a  good  title  to  a  purchaser  for  value  (;■),  in  which 
case  (as  just  stated)  the  executor  will  prohablj  incur  liability 
to  the  full  value  of  the  property.  In  cases  of  doubt,  therefore, 
the  executor  should — unless  expressly  exonerated  by  the  will 
— decline  to  act  without  the  direction  of  the  Court,  though  in 
plain  eases  the  executor  or  administrator  may  fairly  be  expected  to 
act  on  his  own  responsibility. 

In  retaining  a  charge  for  the  j'^ayment  of  money  which  he  may 
be  liable  to  pay  (f),  the  executor  will  be  guided  by  general  con- 
siderations such  as  govern  him  in  the  distribution  of  personal 
estate.  If  debts,  legacies,  or  annuities  are  expressly  or  impliedly 
charged  on  land,  or  on  the  particular  land,  he  will  consider  what 
other  fund  (if  any)  is  primarily  liable,  and  its  probable  sufhciency, 
and  if  the  existence  of  such  a  fund,  and  its  sufficiency,  appear 
clear,  he  may  prudently  convey  or  assent  without  retaining  a 
charge,  but  not  otherwise. 

Where,  as  is  often  the  case,  land  is  devised  to  trustees  on  trust 
to  sell,  with  the  consent  of  A.  B.  during  his  or  her  life,  and  after- 
wards at  their  discretion,  it  would  apparently  be  the  duty  of  the 
executor  (when  the  state  of  the  administration  admits)  to  procure 
the  registration  of  the  trustees  as  proprietors,  with  a  restriction 
requiring  the  consent  of  A.  B.  during  his  or  her  life,  to  all  disposi- 
tions, and  unless  it  is  considered  that  the  trustees  have  power  to 
mortgage  {t(),  an  inhibition  against  mortgaging. 

On  an  intestacy,  the  heir  will  often  be  an  infant,  a  state  of 
things  which  gives  rise  to  a  "  settlement "  within  the  meaning 
of  the  Settled  Land  Acts  (.r),  as  to  which  see  next  page. 

Where  there  is  a  widow  entitled  to  dower,  the  land  should  be 
registered  in  the  name  of  the  heir  or  co-heirs,  notice  of  the  dower 
being  entered  under  sect.  52  of  the  Act  of  1875,  and  Rule  170,  in 
the  usual  way. 

Where  there  is  an  option  to  A.  B.  to  purchase,  within  a  certain 
time,  at  a  certain  price,  a  restriction  should  be  applied  for,  j)revent- 
ing  any  disposition  without  liis  consent  during  the  period  named. 


(r)  Under  sects.  31,  35,  and  46  of  (")  ^^licli  is  not  likely  to  be  tlie 

ji      1   i    P-.r.f-'  case:   see  StrouoMU  v.  Anstcij,  1  D. 

the  Act  of  18/0.  ,r    _    „     ..,,  ,  -^         n        --o 

M.  &  G.  63o ;  and  Farwell,  p.  oo8, 

{t)  Act  of   1897,  sect.   3  (1),  and      2nd  ed. 
notes  thereto,  post,  p.  267  et  seq.  {x)  Settled  Land  Act,  1882,  sect.  59. 
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Wlioro  a  settlement,  ■svitlun  tlio  meaning  of  tlie  Settled  Land 
Acts,  is  created  by  the  will  of  a  proprietor,  or  otherwise  arises  on 
his  death  {<'.()■■,  by  his  heir  or  devisee  being  an  infant  (//),  or  by  a 
female  proprietor  leaving  a  husband  entitled  by  the  curtesy  (2)),  it 
is  the  duty  of  the  personal  representative  to  apply  for  the  registra- 
tion of  the  person  entitled  to  be  registered  as  proprietor,  and  of  the 
proper  restrictions  and  inhibitions  {a) .  This,  it  is  submitted,  need 
not  be  done  till  sufficient  time  has  elapsed  to  admit  of  antecedent 
questions,  such  as  the  sufficiency  of  the  estate  to  answer  charges, 
being  made  clear :  hence  the  words  "  at  the  proper  time,"  in  the 
Rule  131  referred  to. 

Besides  selecting  the  "  proprietor  "  the  personal  representatives 
are  to  appl}'  for  the  registration  of  "  the  proper  restrictions  and 
inhibitions,  according  to  the  principles  stated  in  sect.  G  of  the  Act 
of  1897,  and  Rule  7U."  The  principles  referred  to  are  those  of 
sub-sect.  1  of  the  6th  section,  describing  the  three  alternative 
modes  of  registration  of  settled  land  at  the  option  of  the  tenant 
for  life,  and  (Rule  70)  that  no  restrictions  or  inhibitions  need  be 
entered  for  the  protection  of  persons  who  would  not  be  necessary 
parties  to  a  sale  or  mortgage.  Various  forms  of  restrictions  and 
inhibitions  are  given  in  Forms  6  to  10,  suitable  to  different  modes  of 
registration.  Here,  again,  the  personal  representative  is  apparently 
to  take  the  whole  responsibility,  the  language  of  the  rule  (A)  being 
imperative  to  the  registrar  to  follow  the  directions  given-,  though 
he  has  a  general  power  under  the  Act  {r)  of  objecting  to  restric- 
tions, &c.,  which  he  deems  unreasonable. 

2.  Where  the  deceased  proprietor  was  entitled  as  trustee — whether 
for  the  purposes  of  the  Settled  Land  Acts,  or  otherwise — or  as  mort- 
gagee, or  as  executor  (but  not  where  he  was  entitled  as  adminis- 
trator, or  as  official  receiver  or  trustee  in  bankruptcy),  his  executor 
or  administrator  is  entitled  to  bo  registered  in  his  place  ('/).  Where 
he  was  entitled  as  administrator,  administration  de  bonis  iioii  should 
apparently  be  taken  out,  and  produced  to  the  registrar,  who  will 
then  register  the  new  administrator  in  place  of  the  former  one. 
"Where  he  was  the  official  receiver  or  trustee  in  bankruptcy,  the 
proper  proceedings  must  be  observed  under  the  Bankruptcy  Act,  1883 

(y)  Settled  Land  Act,  1882,  sect.  59.  (h)  Eulo  70,  p.  3J2. 

(2)  Ibid.  sect.  oS,  sub-sect.  1  (viii.).  (c)  Act  of  1875,  soot.  59. 

(o)  Act  of  1897,  sect.  6  (5) ;  Eulo  ((/)  Trustee  Act,    1893,   sect.    10 ; 

131.  and  sect.  41  of  the  Act  of  1875. 
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(Rules  138  to  144,  pp.  374  and  375).  In  all  these  cases  the  new 
proprietor  will  be  entered  expressly  in  his  fiduciary  capacity  (o), 
and  no  inquiry  as  to  death  duty  will  be  made  (/).  He  will  hold 
the  land  subject  to  any  unregistered  estates,  riglits,  interests  or 
equities  subject  to  which  the  deceased  proprietor  held  it,  but  with 
the  usual  powers  of  a  registered  proprietor  in  other  respects  {{/). 

3.  Where  the  deceased  proprietor  was  entitled  as  tenant  for  life 
within  the  meaning  of  the  Settled  Land  Acts,  it  is  the  duty  of  the 
trustees  of  the  settlement  (if  any)  to  apply  for  the  registration  of 
his  successor,  or  successors,  with  the  proper  restrictions,  &c.,  if  any. 
If  there  are  no  trustees,  or  if  the  trustees  neglect  to  do  this,  the 
registrar  is  to  proceed  under  sect.  41  of  the  Act  of  1875  (//),  quoted 
at  the  head  of  this  chapter. 

The  register  does  not  give  any  direct  evidence  as  to  whether  or 
not  a  proprietor  is  a  tenant  for  life  or  an  owner  in  fee ;  though, 
usually,  it  is  not  difficult  to  infer,  from  the  restrictions,  &c.,  entered, 
the  true  state  of  the  case.  But,  of  course,  the  trustees  (if  any) 
and  their  solicitor  may  be  presumed  to  be  well  acquainted  with  the 
equitable  title ;  and  it  is  accordingly  provided  (/)  that  a  statutory 
declaration  by  the  trustees  and  their  solicitor,  stating  that  the 
deceased  proprietor  was  tenant  for  life,  that  they  are  the  trustees 
of  the  settlement,  that  the  person  for  whose  registration  they  are 
appl^'ing  is  the  successor  under  the  settlement,  and  that  the  re- 
strictions and  inhibitions  (if  any)  applied  for  are  the  proper  ones 
to  be  entered,  or  that  no  restrictions  are  required,  shall  be  suffi- 
cient evidence  for  the  registrar  to  act  upon  without  making  original 
inquiries  on  his  own  account.  He  has  power  to  require  a  certificate 
of  counsel  to  his  satisfaction  also(//).  Tliis  would  probably  be 
required  in  cases  where  the  value  of  the  property,  or  any  circum- 
stances of  doubt  in  the  matter,  would  seem  to  demand  it. 

In  the  chapter  on  "Settlements,"  pp.  117  rf  scq.,  will  be  found 
some  suggestions  as  to  the  proper  entries  to  be  made  under  various 
circumstances. 

If  there  are  no  trustees  of  the  settlement,  or  if  they  neglect  to 
make  the  application,  the  registrar  may,  on  the  application  of  any 
person  interested,  make  his  own  inquiries  into  the  terms  of  the 

(e)  Rules  128,  141,  pp.  370,  374.  (A)  Act  of  1897,  sect.  6  (4);  Eule 

(/)  Eule  172,  p.  383.  ^^^' ?'  ^'^• 

^•^  ^  ^  (i)  Eulc  132,  p.  371. 

{g)  Act  of  1875,  sect.  46.  f,-/)  RuIq  133^  p.  370. 
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settlement,  and  give  notices  to  the  proper  persons,  and  make  tlie 
proper  entries  in  the  register  accordingly  (/). 

Tlie  "  successor  "  under  the  settlement  is  not  defined  in  the  Acts, 
but  the  expression  appears  to  mean,  whore  tlie  settlement  is  a 
continuing  one,  the  next  "  tenant  for  life,"  or,  if  he  so  directs,  the 
trustees  of  the  settlement,  or  the  donees  of  any  overriding  power 
of  appointment  of  the  fee  simple  (/).  "Where  the  settlement  ceases 
on  the  death  of  the  tenant  for  life,  and  the  land  vests  in  fee  sinifile, 
tlie  tenant  in  fee  will  presumably  bo  the  "  successor  " — only,  in 
this  case  care  should  be  taken  to  protect  charges  {»/). 

The  directions  above  given  in  the  case  of  "  tenant  for  life  "  will 
equally  ajiply  to  the  case  of  a  person  having  the  powers  of  (ii),  or 
appointed  by  the  Court  to  exercise  the  powers  of,  a  tenant  for 
life  {o),  as  each  of  these  would  seem  to  be  a  person  having  a 
power  of  selling  land  whose  registration  as  proprietor  is  expressly 
authorised  (p)  in  the  case  of  first  registration,  and  would  seem  to 
be  necessarily  intended  in  proper  cases  afterwards,  under  sect.  41 
of  the  Act  of  187o,  quoted  at  the  head  of  this  chapter. 

It  will  be  remembered  that  the  list  of  persons  having  the  powers 
of  a  tenant  for  life,  contained  ia  the  Settled  Land  Acts(</), 
comprises  a  tenant  in  fee  simple  subject  to  an  executory  limitation 
over,  a  person  entitled  to  a  base  fee,  a  tenant  for  years  determinable 
on  life  other  than  a  lessee  at  a  rent  (y),  a  tenant  piir  autre  vie,  and 
other  interests,  none  of  which  necessarily  cease  on  his  death,  and 
the  beneficial  interest  in  which  will,  therefore,  devolve  upon  his 
heir  or  devisee.  In  these  eases  a  question  arises  as  to  who  is  the 
"  successor  "  for  whose  registration  the  trustees  of  the  settlement 
ought  to  (or,  failing  them,  any  person  interested  may)  ap[>ly. 
Sect.  I  of  the  Act  of  1897  apparently  vests  interests  of  this  natm-e 
(as  being  "  real  estate ")  in  his  personal  representatives,  who 
would  therefore  become,  temporarily  at  least,  the  "  successors  " ; 
and,  as  such,  would  apparently  be  entitled  to  registration,  and 

(/c)  Eulo  13o.  2  (5),  and  58. 

(/)  Act  of  1897,  sect.  6(1).  (r)  It  appears  that  such  an  interest, 

(m)  See  the  chapter  on  "Settle-  though  in  itself  a  chattel  interest, 

ments  "  p.  120.  would  by  the  combined  operation  of 


(n)  Settled  Land  Act,  1882,  sect.  58. 


the  Settled  Land  Act,  1SS2,  sect.  5S, 

and  tlie  Land  Transfer  Act,    1875, 
(o)  Ibid,  sects.  60,  62.  ^^^^^  gg^  ^^^.^1^  ^^^  possessor  to  bo 

{p)  Act  of  1875,  sect.  68.  registered  as  proprietor  of  the  froe- 

(</)  Settled  Land  Act,  1882,  sects.      hold  land. 
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could,  it  is  conceived,  call  iipon  the  trustees  of  tlie  settlement  (if 
any)  to  apply  for  their  registration.  The  registration,  however, 
would  be  subject  to  the  usual  restriction  and  inhibition  (.s)  applicable 
to  a  tenant  for  life,  and  a  special  order  would  be  required  to 
enable  the  benefieial  successor  to  be  registered  in  their  place.  In 
practice  it  would  seem  better  for  the  trustees  of  the  settlement 
to  enter  a  caution  only,  and  to  wait  until  the  personal  representa- 
tives have  assented  or  conveyed  according  to  sect.  3  of  the  Act  of 
1897,  and  then  to  apply  for  the  registration  of  the  person  bene- 
ficially entitled.  "Where,  in  such  a  case,  the  personal  representa- 
tives convey  or  assent  subject  to  a  charge  for  the  monej^s  they  are 
liable  to  pay  {f),  the  charge  should  apparently  be  regarded  as  an 
incumbrance  on  the  tenant  for  life's  beneficial  interest  only.  As 
such,  it  will  not,  apparently,  be  entitled  to  direct  registration,  but 
will  give  rise  to  a  restriction  in  Form  7,  for  which  accordingly  the 
trustees  of  the  settlement  should  apply,  when  applying  for  the 
registration  of  the  new  "  tenant  for  life." 

Where  the  deceased  proprietor  was  a  person  appointed  by  the 
Court  to  exercise  the  powers  of  a  tenant  for  life  (k),  it  is  doubtful 
whether  any  new  proprietor  can  be  entered  until  a  fresh  person  has 
been  appointed.  If  for  any  reason  it  is  deemed  unnecessary  to 
have  any  person  so  appointed  (as,  for  instance,  where  the  tenant 
for  life,  being  an  infant,  will  shortly  come  of  age,  or  if  there  is 
no  immediate  likelihood  of  the  powers  being  required  to  be 
exercised)  it  is  not  very  clear  what  ought  to  be  done.  Probably 
no  great  harm  would  ensue  from  leaving  the  register  unaltered. 
The  guardian  or  next  friend  of  an  infant  would  probably  be 
deemed  justified  in  lodging  a  caution,  or  applying  for  an  inhibition 
against  all  dealings  (./),  on  his  behalf. 

AVhere  the  deceased  proprietor  was  the  committee  of  the  estate 
of  a  lunatic  tenant  for  life  {//),  similar  results  would  apparently 
ensue  until  a  fresh  committee  were  appointed. 

The  converse  cases,  where  an  infant  owner  in  fee  or  infant 
or  lunatic  tenant  for  life  dies  while  his  ownership  is  being  repre- 
sented on  the  register  by  the  trustees  of  the  settlement,  or  a  person 
ajtpointed  by  the  Court,  or  a  committee  (~),  do  not  fall  within 

(s)  Form  6,  p.  41G.  is  suittiLle  to  tliis  case,  besides  the 

{t)  Act  of  1897,  sect.  3  (1).  one  for  which  it  is  headed. 
(m)  Under  the  Settled  Land  Act,  (y)  Under  the  Settled  Land  Act, 

1882,  sect.  60.  1882,  sect.  62. 
(x)  E.g.,  in  Form  9,  p.  417,  which  (z)  Ibid. 
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the  subject  of  this  chapter ;  in  these  cases  the  "  proprietor  "  is  still 
living,  and  it  will  merely  he  his  duty  to  transfer  the  land  to  the 
next  person  entitled  to  be  entered,  under  sect.  G  of  the  Act  of  lxi)7, 
and  then  for  the  transferee  to  obtain  the  necessary  order  of  the 
registrar  for  his  own  registration  {a). 


II. — Death  of  a  Sole  Proprietor  of  Leasehold  Land  or 

of  a  Charge. 

For  the  definition  of  leasehold  land,  see  cinfc,  pp.  3  and  4. 

On  the  death  of  a  sole  or  sole  surviving  registered  proprietor  of 
leasehold  land  or  of  a  charge,  his  executor  or  administrator  is 
entitled  to  be  registered  in  his  place  (b). 

The  observations  already  made  as  to  the  transmission  of  freehold 
land  will  apply  niiifafis  )/tiifaN'/is  to  the  transmission  of  leasehold 
laud  and  of  a  charge. 

With  regard  to  "  assents  "  and  "  appropriations  "  under  sects.  3 
and  4  of  the  Act  of  18i'7,  it  will  be  noticed  that  instead  of  the 
expression  "real  estate,"  which  is  used  in  sects.  1  and  '2,  the  word 
"land  "  is  used  in  sect.  3,  and  "  property,"  "  residuary  estate,"  and 
"  land,"  are  used  in  sect.  4.  In  sect.  3,  sub-ss.  1  and  2,  the  Avords 
"  devise,"  "  convey,"  "  heir,"  "  devisee,"  and  "conveyance"  suggest 
the  exclusion  of  leasehold  land  from  their  operation.  But  sub-ss.  3 
and  4  appai-ently  have  no  such  limitation,  and  may  be  held  to 
apply  both  to  freehold  and  leasehold  land.  Kulcs  128  to  130  treat 
the  two  classes  of  property  in  the  same  manner.  In  sect.  4,  the  word 
"  property  "  in  sub-s.  2  is  evidently  confined  to  real  property,  but 
sub-s.  3  again  contains  no  such  limitation.  Rule  130  provides 
only  one  form  of  assent  and  appropriation,  and  it  may  therefore  be 
fairly  assumed  that,  as  regards  registered  leasehold  land,  assents 
and  appropriations  will  be  governed  by  sect.  3  (3)  and  (4)  and 
sect.  4  (1)  and  (3)  respectively. 


III.— Death  of  one  of  several  Joint  Proprietors  of  Land 

or  of  a  Charge. 

No  express  provision  for  this  is  made  in  the  Acts,  except  the 
provision  of  sect.   83    (3)   of   the  Act  of   1875   as  amended   by 

(a)  See  ante,  p.  40.  {b)  Act  of  1875,  sect.  42. 
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Soiled  I.  to  tlie  Act  of  1807,  guarding  against  dispositions  hy  the 
survivors  after  the  number  of  joint  proprietors  has  been  reduced 
below  a  fixed  number.  From  this  latter  provision  it  must  be 
inferred  that  the  Acts  recognise  survivorship  among  joint  pro- 
prietors, and  accordingly  it  has  always  been  the  practice  to  register 
the  death  of  a  joint  proprietor  on  mere  proof  of  the  fact,  and 
(unless  prevented  by  a  note  under  sect.  83  (3)  just  referred  to)  to 
register  dispositions  by  the  survivors  without  question.  The  pro- 
cedure under  sect.  83  (3)  of  the  Act  of  1875,  as  amended  by 
Sched.  I.  of  the  Act  of  1897,  is  now  regulated  by  Rules  185  to  187. 
Rule  136  gives  express  power  to  cancel  the  name  of  a  deceased 
joint  proprietor  of  land. 


IV.— Death  of  a  Proprietor  of  an  Undivided  Share. 

Sect.  14  of  the  Act  of  1897  having  removed  the  prohibition 
contained  in  sect.  83  (2)  of  the  Act  of  1875  against  registration 
of  undivided  shares,  proprietors  of  undivided  shares  will  sometimes 
be  found  entered  on  the  register.  The  procedure  on  the  death  of 
a  sole  proprietor  of  an  undivided  share  will  be  the  same  as  on 
the  death  of  a  proprietor  of  the  entirety.  It  will  sometimes 
happen  that  the  same  person  will  be  proprietor,  in  a  different 
capacity,  of  different  undivided  shares  in  the  same  land  or  charge. 
In  that  case  it  will  be  necessary,  in  addition  to  the  number  of  the 
title,  to  define  carefully  the  particular  share  to  which  each  appli- 
cation relates. 
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Proceedings  necessary  for  introducing  Compulsory 

Registration. 

The  sclieme  adopted  by  the  Act  for  making  registration  compulsory 
is  as  follows  : — 

Whenever  it  is  proposed  to  make  registration  compulsory  in  any 
county  or  part  of  a  county,  six  months'  notice  must  be  given  to  the 
council  of  that  county  of  that  intention,  along  Avith  a  draft  of  the  order 
proposed  to  be  made  and  the  name  of  the  place  where  the  registry 
office  for  that  county  is  to  be  established.  (Sect.  20,  sub-sect.  5.) 
The  County  Council  has  three  months  after  receipt  of  the  divaft 
order  in  which  to  consider  the  expediency  of  accepting  the  order ; 
and  if  within  that  period  it  resolves,  at  a  meeting  specially  called 
for  the  purpose,  by  a  two-thirds  majority  of  the  members  present 
at  the  meeting,  not  to  accept  compulsory  registration,  and  coni- 
nmnicates  their  resolution  to  the  Privy  Council,  the  order  cannot 
be  made.  (Sect.  20,  sub-sect.  6.)  If  no  such  resolution  is  passed 
and  commimieated  to  the  Privy  Council  within  the  period  of  three 
months  aforesaid,  the  order  ma}''  bo  mado  at  the  end  of  six  months 

B.  E 
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from  the  notice  of  the  intention  to  make  it  being  given  to  the 
Coimty  Council.  The  order,  when  made,  must  lie  on  the  table  of 
both  Houses  of  Parliament  for  forty  days,  and  may  be  rendered 
void  by  either  House  presenting  an  address  disapproving  of  it. 
(Sect.  20,  sub-sect.  9.)  This  provision  also  brings  the  order  under 
sect.  1  of  the  Eules  Publication  Act,  1893,  which  requires  forty 
days'  notice  of  the  proposal  to  make  it  to  be  published  in  the 
London  Gazette.  In  order  to  insure  a  fair  trial  of  the  system, 
it  is  provided  that  no  f m-ther  order  can  be  made  within  three  years 
from  the  making  of  the  first  order  under  the  section  (sub-sect.  8) ; 
and  it  is  always  open  to  her  Majesty  in  Council  to  revoke  or  vary 
any  order  made  under  the  section.     (Sub-sect.  4.) ,     . 


Proceedings  for  introducing  Compulsory  Registration 
.     in  the  County  of  London. 

The'  first  draft  order  made  under  the  section  declared  that,  on 
and  after  the  1st  July,  1898,  in  the  county  of  London,  registration 
was  to  be  compulsory  on  sale,  and  notice  of  the  draft  order  was 
didy  given  to  the  County  Council  on  the  19th  November,  1S97. 
The  County  Council  invited  the  ojoinion  of  all  the  vestries,  and 
numerous  other  bodies  interested  in  land  within  the  county,  as  to 
the  expediency  of  accepting  it.  The  reports  of  the  majority  of  the 
bodies  consulted  were  opposed  to  its  acceptance  (see  42  Sol.  Jour, 
pp.  217,  271)  ;  but  at  a  meeting  of  the  County  Council  specially 
called  to  consider  the  question,  and  held  on  the  15th  February, 
1898,  it  was  resolved  (after  a  motion  to  veto  the  adoption  of  the 
Act  had  been  negatived  by  a  majority  of  73  to  35),  "That  the 
Privy  Council  be  informed  that  the  London  County  Council  relies 
on  the  order  applying  the  Land  Transfer  Act,  1897,  to  London, 
being  so  framed  that  it  shall  be  made  to  take  effect  according  to 
the  letter  from  the  clerk  of  the  Privy  Council  on  the  18th 
January,  1898."  (42  Sol.  Jour.  275.)  This  letter  was  to  the 
effect  (see  ibid.  p.  271)  that  the  intention  was  to  make  the  Act 
applicable  j^rogressively  to  various  areas  of  the  county.  In 
accordance  with  the  intention  so  expressed,  notice,  dated  the 
17th  May,  1898,  was  given  in  the  Gazette  of  a  draft  order  by  which 
registration  was  made  compulsory  on  sale  of  lands  in  certain 
defined  areas,  on  and  after  specified  dates.  Power  was  reserved  to 
amend  the  order,  and  by  an  Order  in  Council  dated  the  18th 
July,  1898,  it  was  declared  that  registration  of  title  to  land  was  to 
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be  compulsory  in  tlio  several  portions  of  tlio  county  of  London, 
specified  in  the  first  column  below,  on  and  after  tbo  respective 
days  mentioned  in  tbe  second  column,  tbat  is  to  say — 

The  parishes  of  Hampstead,  St.  Pancras,  St.  Marj-lebono,  ) 

and  St.  George's,  Hanover  Square    j    ^  ^^^-  ^^^^■ 

The  parishes  of  Shoreditch,  Bethnal  Green,  Mile  End  Old  \ 

Town,    Wapping,    St.    Georgo's-in-the-East,   Shadwell,  »    1  Alar.  1899. 

Ratcliff,  Limehouse,  Bow,  Bromley,  and  Poplar    ' 

The  remainder   of    the    county  (not  including  the  citj'  of\ 

London)  north  of  the  centre  lino  of  the  Eivor  Thames,  [    1  Oct.    1899. 

except  North  "Woolwich   j 

The  remainder  of  the  county,   not    including  the  city  of  j       ^ 

T      1  (I  Jan.    1900. 

Jjondon    )  ^^^^^^^^ 

The  city  of  London   1  J«ly  1900. 

The  word  "  parish  "  is  defined  by  the  order  to  mean  a  place  for 
which  a  separate  poor-rate  is  or  can  be  made,  or  for  which  a  separate 
overseer  is  or  can  be  appointed  ;  and  the  boundaries  of  each  such 
parish  are  to  be  those  constituted  and  limited  at  the  date  of  the 
order.  Power  was  reserved  to  amend,  add  to,  or  repeal  the  order; 
and  under  that  power  an  amending  Order  in  Council  was  made  on 
the  20th  October,  substituting  1st  January,  1899,  for  1st  November, 
1898,  in  the  original  order.  The  other  dates  remain  unchanged. 
The  order  is  certified  to  be  "  urgent,"  which  renders  the  forty  days' 
previous  publication  under  the  Rules  Publication  Act  unnecessary. 
It  is  understood  that  no  further  postponement  is  contemplated — at 
least  as  regards  the  fii'st  two  groups  of  parishes  mentioned  in  the  order. 


Registration  Compulsory  only  on  Sale. 

There  appears  to  be  a  very  prevalent  notion  that,  as  from  the 
several  dates  mentioned  in  the  second  column,  registration  will  be 
compulsory,  in  the  several  districts  to  which  those  dates  respectively 
apply,  of  all  lands  within  those  areas  respectively.  Tliis  notion  is 
wholly  erroneous.  The  effect  of  the  order  is  in  fact  only  to  make 
registration  compulsory  upon  a  sale  of  freehold  land  (Act  of  1897, 
sect.  20  (1) ),  and  upon  a  sale  of  certain  classes  of  leaseholds  and 
upon  grants  of  certain  leases  (see  po-^f,  p.  54)  in  those  areas  respec- 
tively. No  landowner  is  compelled  to  register  his  land;  but  a 
piu'cliaser  of  any  land,  as  hereinafter  defined,  within  the  specified 
districts  as  from  the  specified  dates,  must  register  the  land  pur- 
chased by  him  if  he  wishes  to  acquire  the  legnl  estate  therein. 

e2 
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To  what  it  applies. 

The  ouly  lauds  which  must,  upon  a  purchase  thereof,  be  regis- 
tered, are  (1)  freehold  lands  held  in  entirety,  and  (2)  leasehold 
lands  in  entirety  held  for  two  or  more  unexpired  lives,  or  for  forty 
or  more  years  unexpired.  (Act  of  1897,  s.  24,  and  r,  59.)  It 
matters  not  whether  the  term  purchased  is  an  original  or  derivative 
term,  provided  only  that  it  be  not  a  term  created  for  the  purposes 
of  a  mortgage.  (Act  of  1875,  s.  11,  as  amended  by  Schedule  to 
Act  of  1897.)  It  is  not  clear  whether,  on  a  sale  by  a  mortgagee 
of  a  sub-term,  of  which  more  than  forty  years  are  unexpired, 
where  the  mortgagor  joins  to  assign  the  outstanding  day,  or  there 
is  a  vesting  declaration  as  to  such  day,  it  is  compulsory  to  register  ; 
but  it  is  submitted  that  it  is  not  comj^ulsory,  where  the  outstanding 
reversion  is  either  not  got  in  or  is  assigned  to  a  third  person  in 
trust  for  the  purchaser,  or  in  any  other  way  so  as  not  to  create  a 
merger  of  the  sub-term  which  was  originally  created  for  the  pur- 
pose of  a  mortgage.  It  must  be  remembered  that  under  Rule  56 
{jiost,  p.  347)  a  reversionary  term,  if  it  is  to  take  effect  in  possession 
or  within  one  month  after  the  expiration  of  the  original  term,  is  to 
be  added  to  and  treated  as  one  with  the  original  term  for  computing 
its  length. 

Exemptions. 

It  is  not  compulsory  upon  a  purchaser  to  register  any  of  the 
following,  viz.  (Act  of  1897,  s.  24)  :— 

(a)  Any  incorporeal  hereditament. 

(b)  Mines  or  minerals  conveyed  sej)arately  from  the  surface. 

(c)  Leasehold  land  held  at  the  date  of  purchase  for  less  than 

two  lives,  or  for  a  term  of  years  of  which  less  than  forty 
are  unexpired. 

(d)  Leasehold  land  subject  to  an  absolute  prohibition  against 

alienation  for  whatever  length  of  term  it  may  be  held. 
(See  r.  59,  which  only  applies  to  leaseholds  "  capable  of 
registration,"  and  Act  of  1875,  s.  11,  which  excludes 
from  registration  "  land  held  under  a  lease  containing  an 
absolute  prohibition  against  alienation.") 

(e)  An  imdivided  share  in  land,  whether  freehold  or  leasehold. 

(f)  Freeholds  intermixed  with  lands  of  any  other  tenure.     (As 

to  the  effect  of  registering  copyholds  in  error,  see  notes 
to  sect.  2,  Act  of  1875,  post,  p.  VM).) 

(g)  Corporeal  hereditaments  parcel  of  a  manor  and  included  in 

the  sale  of  the  manor  as  such, 

(h)  Copyholds  or  customary  freeholds  to  a  valid  alienation  of 
which  an  admission  or  act  by  the  lord  of  the  manor  is 
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necessary ;  for  such  cannot  bo  registered  at  all  (see  Act 
of  1875,  s.  2)  unless  indistinguishaljly  mixed  with  free- 
holds {ibid.  8.  67).  As  to  what  are  included  in  custo- 
mary freeholds,  see  post,  p.  242. 
(i)  Equitable  estates;  and  see  further  on  this  subject  the  notes  to 
sect.  20,  sub-sect.  1,  of  the  Act  of  1897,  ;jo.s/,  p.  ol2. 


Partial  Estates  and  Estates  not  in  Possession. 

There  is  no  definite  provision  in  the  Act  or  llules  as  to  the 
ref^istration  of  an  estate  in  remainder  ;  and  it  is  not  clear  whether 
the  conveyance  of  a  legal  remainder  requires  registration  in  order 
to  give  the  grantee  the  legal  estate.  A  conveyance  on  sale  is 
defined  (sect.  20,  sub-sect.  2)  as  "  an  instrument  executed  on  sale 
by  virtue  whereof  there  is  conferred  or  completed  a  title  under 
which  an  application  for  registration  as  first  proprietor  of  land 
may  be  made  under  the  principal  Act."  Sect.  5  of  the  Act  of 
1875,  when  read  by  the  light  of  sect.  G9  of  the  same  Act,  seems  to 
imply  that  the  person  or  persons  applying  for  first  registration 
must  alone  or  together  have  the  whole  fee  simple.  (X.B. — In 
sect.  69  the  words  are  "  conciu-rently  or  successively.")  If  a  re- 
mainderman could  not,  upon  the  true  construction  of  the  Act  of 
1875,  apply  to  be  registered,  it  would  seem  to  follow  that  sect.  20 
of  the  Act  of  1897  does  not  make  it  compulsory  on  a  purchaser 
from  him  to  register.  It  is  submitted  that  this  is  the  correct 
reading  of  the  Acts,  taken  together,  which  do  not  contemplate  the 
registration  of  any  partial  interests  in  the  land  other  than  those 
expressly  provided  for  (as  to  which,  see  ante,  p.  24)  ;  and  that  the 
pm'chaser  of  an  estate  in  remainder  will  acquire  the  legal  estate  by 
the  conveyance  thereof  without  registration. 


Purchase  of  Lands  partly  in  and  partly  outside 

Compulsory  Area. 

Wliere  some  of  the  lands  purchased  are  situate  in  a  district 
where  registration  is  compulsory,  and  others  are  situate  in  a 
district  where  it  is  not  compulsory,  it  is  conceived  that,  imless  the 
purchaser  desires  to  take  advantage  of  the  facilities  afforded  by 
the  Acts  for  registering  all  the  lands  purchased,  he  should  take 
separate  conveyances  of  those  lands  which  are  within  and  of  those 
which  are  without  the  compulsory  area. 
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What  is  a  Sale. 

It  is  only  upon  a  sale  that  registration  is  made  compulsory. 
TliG  Act  does  not  define  what  is  meant  by  a  sale ;  and  it  is  con- 
ceived, therefore,  that  it  means  only  a  sale  by  a  vendor  to  a 
purchaser,  in  the  popular  and  commercial  sense,  for  money  or 
money's  worth,  and  does  not  include  an  exchange,  or  a  partition, 
even  (though  this  may,  perhaps,  be  doubted)  where  money  is  paid 
for  equality  of  exchange  or  partition,  or  a  conveyance  by  personal 
representatives  by  way  of  appropriation  or  satisfaction  for  a 
legacy  or  share  of  residue  {a),  or  a  settlement  made  either  in  con- 
sideration of  marriage  or  for  other  valuable  consideration,  unless 
the  settlement  be  made  by  the  purchaser  upon  and  as  parcel  of  the 
conveyance  to  him  of  the  lands  purchased.  Nor  does  it  apply  to  a 
mortgage.  On  the  other  hand,  a  purchase  of  land  in  consideration 
of  the  grant  by  the  purchaser  to  the  vendor  of  an  annuity,  rent- 
charge,  or  fee-farm  rent  would  seem  to  require  to  be  registered  if 
the  purchaser  desires  to  get  the  legal  estate. 


Extension  to  Leaseholds  and  Leases. 

There  is  nothing  in  the  Act  to  make  it  compulsory  for  a  lessee 
to  register  a  lease  granted  to  him  for  a  term  however  long,  or  for 
an  underlessee  from  him  of  a  part  of  the  term  to  register  such 
underlease ;  the  Act  only  in  terms  applies  to  conveyances  of 
freehold  land  (sect.  20,  sub-s.  1)  as  regards  compulsory  registra- 
tion ;  but  the  Lord  Chancellor,  with  the  advice  and  assistance  of  a 
Committee,  as  provided  by  sect.  22,  sub-s.  2,  has  power  to  make 
rules,  inter  alia,  "  for  applying  to  the  grant  of  leases  and  dealings 
with  leasehold  land  the  provisions  of  this  Act  with  respect  to  com- 
pulsory registration  "  (sect.  22,  sub-s.  6  (9) )  ;  and  the  rules  accord- 
ingly provide  that  any  order  under  sect.  20,  sub-s.  1,  shall,  in  the 
absence  of  a  contrary  intention,  extend  to  sales  of  leasehold  land, 
and  to  grants  of  leases  and  underleases.  (Rule  58,  and  see  also 
Rules  59,  60,  and  bij,  pp.  348,  349,  and  347.) 

(a)  See  Act  of  1897,  s.  4,  and  notes  thereon,  post,  jip.  273  d  seq. 
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Effect  of  not  Registering. 

(a)  Freeholds. — Tlio  penalty  upon  ai)urchaser  for  not  registering 
land  purcliascd  by  him  within  a  compulsory  area  is  that,  Loth  as 
to  frcoliolds  and  as  to  leaseholds  falling  witliiu  liule  59,  he  does 
not,  by  the  conveyance  or  assignment,  acquire  the  legal  estate  in 
the  land  (sect.  20,  sub-s.  1,  and  llule  09),  -vvhieh,  it  is  conceived, 
remains  in  the  vendor  or  other  owner  of  it,  for  there  is  nothing  in 
the  Act  to  take  it  out  of  him.  In  the  case  of  a  purchaser  of  lease- 
liolds  for  a  term  of  years,  which  requires  registration,  or  of  a 
grantee  of  a  lease  or  underlease.  Rule  59  provides  that  the  assign- 
ment, where  the  land  is  capable  of  registration  {i.e.,  where  it  is  not 
subject  to  an  absolute  prohibition  against  alienation,  see  Act  of 
1875,  s.  11,  or  where  the  term  was  not  created  for  mortgage  pur- 
poses, see  tlie  amendment  to  that  section  in  Sched.  I.  of  the  Act  of 
1897),  or  the  lease  shall,  in  default  of  registration,  operate  only 
as  an  agreement  and  shall  not  pass  any  legal  estate  to  the  assignee 
or  lessee  unless  or  until  he  is  registered  as  proprietor  of  the  lease 
or  underlease.  The  effect  of  a  convej'ance  of  freeholds  unregistered 
is  not  expressly  provided  for  ;  but  it  is  conceived  that  the  existing 
law  will  apply,  and  that  the  vendor,  having  been  paid  his  purchase- 
money,  will  remain  trustee  for  the  purchaser ;  and,  therefore,  that  no 
one  having  notice  of  the  purchaser's  title  can  obtain  any  priority 
by  obtaining  a  conveyance  fi'om  the  vendor,  registering,  and  so 
getting  the  legal  estate.  (See  Le  JVcvc  v.  Le  Neve,  Amb.  436, 
445;  Saunders  v.  Deliew,  2  Vern.  271  ;  MiDnfon/  v.  Sfoliirasser,  18 
Eq.  556,  with  whicli  Tai/lor  v.  Eusse//,  (1892)  A.  C.  244,  is  not 
in  conflict,  because  in  the  last-mentioned  case  it  was  held  that  the 
owners  of  the  legal  estate  were  not,  in  the  circumstances  of  the 
case,  trustees  of  it  for  the  persons  who  had  the  prior  equitable 
title.)  It  is  tlierefore  essential  that  a  purchaser  who  is  content 
not  to  register,  and  tlius  to  leave  the  legal  estate  outstanding, 
should  take  every  precaution  against  the  possibiUty  of  any  subse- 
quent purchaser  acquiring  the  same  property  from  the  vendor 
without  notice.  For  this  purpose  he  should,  if  and  where  possible, 
insist  on  getting  all  the  title-deeds,  or  where  the  title-deeds  relate  to 
other  property  retained  by  the  vendor  and  are  therefore  themselves 
retained  by  the  vendor,  should  insist  on  a  memorandum  of  liis  con- 
veyance being  indorsed  on  the  title-deeds  retained  by  the  vendor. 

A  subsequent  purchaser  or  mortgagee  under  such  circumstances 
from  the  vendor  who  has  no  title-deeds  would,  in  the  one  case, 
have  necessarily  accepted  the  vendor's  title  without  examinati<in, 
and  without  seeing  the  title-deeds,  in  which   case  h^  would  bo 
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held  to  have  evaded  obtaining  notice,  and  would  be  postponed 
{Worfhington  v.  Morgan,  16  Sim.  547),  unless  inquiry  had  been 
made  by  him  for  the  deeds,  and  a  satisfactory  explanation  had 
been  given  for  their  non-production.  [Heicitt  v.  Looscniore,  9  Hare, 
449,  and  Agrn  Banl-  v.  Ban-i/,  L.  E.  7  H.  L.  135,  which  shows 
that  under  a  system  of  registration  a  less  degree  of  diligence  in 
inquiry  is  requu'ed  than  elsewhere.)  In  the  other  ease  (/.r.,  where 
a  memorandum  has  been  indorsed  on  the  deeds),  the  purchaser 
either  does  not  see  the  title-deeds,  in  which  case  he  is  in  the  same 
position  as  the  purchaser  in  the  former  case,  or  he  has  actual 
notice  from  them  of  the  prior  equitable  title,  and  is  postponed  to 
it.  (See  Le  Neve  v.  Le  Neve,  Amb.  436,  445,  and  Agra  Bank  v. 
Barri/,  iihi  supra,  which  shows  that  the  existence  of  a  system  of 
registration  will  not  better  his  position  where  he  has  actual  notice 
of  a  prior  equitable  title.) 

(b)  As  to  Rectification  of  Register. — It  must  be  remembered  that 
a  subsequent  pui'chaser  would  only  get  an  equitable  title  from 
the  vendor's  conveyance,  for  he,  like  the  former  purchaser,  would 
until  registered  be  without  the  legal  estate,  which  would  still  be 
in  the  vendor,  and  his  estate  being  posterior  in  time  would  be 
postponed  in  equity.  {PJce  v.  Rice,  2  Dr.  73.)  It  may,  perhaps, 
be  doubted  whether,  even  by  registering  his  conveyance,  the 
subsequent  purchaser  could  in  such  circumstances  get  the  legal 
estate,  for  by  that  conveyance  nothing  passed  to  him ;  the  whole 
equitable  estate  being  already  vested  in  the  prior  purchaser,  and 
the  vendor  being  himself  unable  to  convey  the  legal  estate,  which, 
except  by  means  of  registration,  is  under  the  Act  unable  to  get 
out  of  him.  But,  assuming  that  the  subsequent  pm-chaser  does  by 
registering  his  conveyance  obtain  the  legal  estate,  would  he  obtain 
any  priority  thereby  ?  JSx  ////pothe-si,  he  cannot  obtain  registra- 
tion as  absolute  proprietor,  for  he  has  no  title-deeds  to  produce, 
or  only  title-deeds  which  are  indorsed  with  a  notice  of  an  earlier 
title  in  the  prior  purchaser,  lie  can  only,  therefore,  be  registered 
with  a  possessory  title,  and  such  a  title  Avill  "  not  affect  or  pre- 
judice the  enforcement  of  any  estate,  right,  or  interest  adverse  to 
or  in  derogation  of "  his  title,  "  and  subsisting  or  capable  of 
arising  at  the  time  of  "  his  registration.  (Act  of  1875,  ss.  8  and 
30.)  At  the  date  of  the  registration  of  the  subsequent  purchaser 
the  estate  of  the  prior  purchaser  was  actually  in  existence,  adverse 
to  and  in  derogation  of  that  of  the  subsequent  purchaser,  and  it 
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is  submitted  that  the  prior  purchasor  would  ho  entitled  at  any 
time  to  enforce  his  title  to  be  registered,  and  to  have  the  register 
rectified  accor<Hngly,  under  sect.  95  of  the  Act  of  1^75.  (Cf. 
sect.  12  of  the  Act  of  1807.) 

It  might  even  be  contended  that  the  prior  purchaser  is  entitled 
to  be  indemnified  against  any  costs  incurred  by  him  in  procuring 
the  rectification  of  the  register  under  sect.  7  of  the  Act  of  1897, 
on  the  ground  that  the  ccnvoyanee  to  the  second  purchaser  would, 
if  unregistered,  have  been  absolutel}'  void.  It  certainly  passed 
nothing  apart  from  the  registration,  and  the  second  purchaser 
could  not  have  enforced  any  claim  under  it  against  the  prior  pur- 
chaser in  possession,  for  he  had  no  legal  title ;  but  whether,  not- 
withstanding, the  conveyance  to  the  second  purchaser  could  be  said 
to  be  "  absolutely  void  "  in  such  a  sense  as  to  support  a  plea  of 
noil  cfif  factum  is  more  doubtful.  On  the  whole,  it  is  conceived 
that  such  a  plea  could  not  be  sustained  with  reference  to  the  second 
conveyance  (see  Omcard  Buildiiuj  Socicfi/  v.  S>/iit/i-soii,  (1893)  1 
Ch.  1),  and  that  a  purchaser  who  neglects  to  register  must  be 
prepared  to  take  the  risk  and  bear  the  expense  of  having  to  get  the 
register  rectified. 

(c)  Leaseholds. — The  foregoing  discussion  has  related  solely  to 
the  compulsory  registration  upon  purchase  of  freeholds  which  is 
governed  by  sect.  20,  sub-sects.  1  and  2  of  the  Act  of  1897.  The 
registration  of  an  assignment  of  leaseholds  or  of  the  grant  of  a  lease 
or  underlease  is  made  compulsory  only  by  the  rules.  (Rr.  53  and 
59.)  These  are  more  specific  as  to  the  effect  of  non-registration 
than  the  provisions  of  the  Act  as  to  non-registration  of  a  convey- 
ance of  freeholds ;  and  it  may  be  a  question  whether  the  rule- 
making authority  has  not  exceeded  its  power  of  "  applying  to 
the  grant  of  leases  and  dealings  with  leasehold  land  the  provisions 
of  this  Act  with  respect  to  compulsory  registration  "  (Act  of  1897, 
sect.  22,  sub-sect.  6  (g)  )  in  ordaining  that  an  unregistered  assign- 
ment of  leaseholds  or  grant  of  a  lease  or  underlease  shall  operate 
only  as  an  agreement.  It  will  have  been  gathered  from  the  fore- 
going discussion  that  this  is  some  way  from  being  the  operation  of 
an  unregistered  conveyance  of  freeholds ;  but  it  is  not  clear  that, 
having  regard  to  the  subject-matter  dealt  with,  the  definite  provi- 
sion that  an  imregistered  assignment  of  leaseholds  or  grant  of  a 
lease  or  underlease  shall  operate  only  as  an  agreement  substan- 
tially adds  anything  to  the  provision  (which  is  clearly  intra  vires) 
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that  siicli  assignment  or  grant  shall  not  pass  any  legal  estate  to  the 
assignee  or  lessee  unless  or  until  he  is  registered. 

The  effect  of  not  obtaining  the  legal  estate  by  the  assignee  of  a 
lease  is  not  quite  the  same  as  that  of  an  original  lessee  not  obtain- 
ing it.  The  effect  in  the  former  case  is  that  as  between  the  equit- 
able assignee  and  the  reversioner  there  is  no  privity  of  contract,  and, 
except  while  he  is  actually  in  possession  (when  there  would  be  privity 
of  estate),  the  assignee  can  neither  be  sued  by  the  reversioner  for  rent 
or  on  the  covenants  of  the  lease,  nor  himself  sue  the  reversioner 
upon  the  lessor's  covenants.  {Cox  v.  Bi-sZ/oj),  8  D.  M.  &  Gr.  815.) 
"Whether  or  not  the  legal  estate  passes,  the  original  lessee  remains 
liable  on  his  covenants  with  the  lessor  by  privity  of  contract.  The 
original  lessee  thus  remaining  liable  on  the  contract  is  entitled  to, 
and  in  practice  always  does  obtain,  a  covenant  of  indemnity  against 
this  liability  from  his  assignee  upon  an  assignment  of  the  term 
(Sfai)ics  y.  Morris,  1  Y.  &  B.  8),  and  is,  even  in  the  absence  of  an 
express  covenant,  entitled  to  be  indemnified  by  the  assignee 
[Burnett  v.  Lynch,  5  B.  &  0.  589),  and  each  successive  assignee  is 
bound  to  indemnify  his  immediate  assignor  against  liabilities  under 
the  lease  while  such  assignee  is  in  actual  possession  [Staines  v. 
Morris,  1  Y.  &  B.  8 ;  Boidey  v.  Adams,  4  My.  &  Cr.  534)  ;  and  it 
has  been  held  at  law  that  since  each  assignee,  when  sued,  would 
have  a  right  of  action  over  against  his  immediate  assignee,  the 
original  lessee  may  sue  the  ultimate  assignee  actually  in  posses- 
sion for  moneys  for  which  he  has  become  liable  to  his  lessor. 
[Mcmle  V.  Garrett,  L.  R.  7  Ex.  101.)  This  liability  to  indemnify 
the  lessor  extends  as  well  to  an  equitable  as  to  a  legal  assignee 
[Close  V.  Wilberforce,  1  Beav.  112),  and  will  therefore  be  enforce- 
able from  a  purchaser  of  leaseholds  whether  or  not  he  registers  his 
assignment.  But  an  assignee  of  the  term  who  does  not  register  the 
assignment,  and  does  not,  therefore,  accj^uire  the  legal  estate,  will 
be  in  a  practical  difficulty  as  to  suing  the  reversioner,  since  he  is 
not  an  assign  of  the  legal  estate  in  the  term  ;  and  accordingly  a 
purchaser  of  leaseholds  who  does  not  intend  to  register  will  be 
well  advised  in  his  contract  for  purchase  to  procure  the  insertion 
of  a  clause  declaring  that  the  vendor  will,  until  the  pm'chaser 
registers,  hold  the  legal  estate  in  trust  for  him,  and  will,  on  being 
indemnified  by  the  purchaser,  take  such  legal  proceedings  as  the 
purchaser  may  require  against  the  reversioner. 

In  the  case  of  a  purchase  of  leaseholds  by  a  person  who  does  not 
intend  to  register,  the  purchaser  must,  in  his  contract,  stipulate  for 
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the  indorsement  on  tlie  lease  of  a  memorandum  of  the  assignment 
to  him,  if  he  is  not  to  get  the  lease  handed  over  to  him  ;  so  tliat  the 
vendor  will  bo  unable  to  create  any  estates  or  rights  adverse  to 
the  purcliaser's  title  without  giving  notice  thereof  or  satisfactorilj 
accounting  for  the  absence  of  the  lease. 

(d)  Leases. — The  effect  of  not  registering  the  lease  when  granted 
woidd  seem  to  be  that  the  lessee  holds  the  demised  premises,  not  as 
legal  owner  of  the  term,  but  as  a  person  who  has  entered  into  a 
binding  agreement  for  a  lease.  (11.  59.)  His  position  since  the 
Judicature  Act  is  that  he  holds  as  if  a  lease  had  been  granted. 
The  landlord  has  his  legal  remedies  against  him,  e.g.,  by  distress 
as  if  a  lease  had  been  granted,  and  on  tlie  other  hand  can  only 
re-enter  on  such  terms  as  the  lease  (whicli  by  R.  59  operates  as  an 
agreement)  allows  (see  Wahh  v.  Loii-sdale,  21  Ch.  1).  9  ;  Loni/tcr  v. 
Ifcaver,  41  Ch.  D.  248),  at  any  rate  in  any  Court  which  has  jui-is- 
diction  to  grant  specific  performance  of  an  agreement  to  grant  such 
a  lease.     (See  Foster  v.  Beeves,  (1892)  2  Q.  B.  255.) 

And  where  a  person  is  contracting  to  take  a  lease  or  underlease, 
which  he  does  not  intend  to  register,  he  must  stipulate  for  a  memo- 
randum to  be  indorsed  on  the  princij^al  title-deeds  of  the  estate  out 
of  which  such  lease  or  underlease  is  to  take  effect. 

(e)  Caution  under  Sect.  60. — Sect.  60  of  the  Act  of  1875  {post, 
p.  191)  provides  that  any  person  having  or  claiming  such  an 
interest  in  any  land,  which  is  not  already  registered,  as  entitles 
him  to  object  to  any  disposition  thereof  without  his  consent,  may 
lodge  a  caution  with  the  registrar,  which  will  entitle  him  to  notice 
of  any  application  for  registration  of  that  land.  It  is  conceived  that 
a  pureliaser  of  either  freehold  or  leasehold  land,  who  has  paid  his 
purchase-money,  or  a  lessee  who  has  gone  into  possession,  is  entitled 
to  object  to  any  disposition  of  the  same  land  by  his  vendor  or  lessor 
without  his  consent  within  the  meaning  of  that  section,  since  such  a 
disposition  would  bo  a  fraud  on  him.  And,  accordingly,  any  pur- 
chaser or  lessee  within  a  compulsory  area  will  be  well  advised,  in 
addition  to  the  precautions  above  suggested  as  to  the  title  deeds,  to 
take  advantage  of  this  section,  and  lodge  a  caution  with  the  registrar. 

(f)  Purchases,  &c.  by  Trustees. — It  shoidd  be  observed  that  no 
person  in  a  fiduciary  position  who,  in  a  district  where  registration 
is  compulsory,  buys  freehold  land  or  leasehold  land  held  for  more 
than  forty  years  unexpired,  or  for  two  or  more  lives  unexpired,  or 
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takes  a  lease  or  underlease  for  more  than  forty  years,  can  be  safely 
advised  to  neglect  to  register  ;  because,  however  slight  may  be  the 
risk  incurred  by  not  doing  so,  his  neglect  to  get  the  legal  estate 
would  probably  impose  upon  him  the  burden  of  any  loss  or  expense 
which  might  be  incurred  by  reason  of  such  neglect. 

(g)  On  subsequent  dealings. — It  is  further  to  be  observed,  that 
in  every  case  where  a  purchaser  or  lessee  does  not  register  his  title, 
and  so  fails  to  get  the  legal  estate,  he  is  necessarily  somewhat 
hampered  as  regards  subsequent  dealings  with  the  property.  It  is 
true  that  he  can,  upon  any  sale,  guard  against  this  by  a  special 
condition,  to  the  effect  that  the  purchaser  shall  make  no  objection 
on  the  ground  of  the  vendor's  title  not  being  registered,  and  shall 
not  require  the  vendor  to  register  his  title.  He  is  entitled  to  make 
such  a  condition,  as  sect.  IG,  sub-sect.  2,  of  the  Act  of  1F97  pre- 
cludes such  a  condition  only  where  the  land  is  registered,  but  the 
vendor  is  not  himself  the  registered  proprietor ;  and  the  effect  will 
be  to  leave  it  to  the  discretion  of  the  purchaser  whether  or  not  he 
chooses  to  perfect  his  title  by  registration.  But  a  purchaser  or 
lessee,  who  has  not  registered  his  title,  will  find  it  more  difficult  to 
dispose  of  the  objections  of  a  person  who  is  asked  to  lend  money 
on  the  security  of  the  title,  which  is  without  the  legal  estate ;  and 
it  is  conceived,  that  any  person  who  is  about  to  lend  money  upon 
the  security  of  land  situate  in  a  district  where  registration  is  com- 
pulsory, which  has  been  acquired  by  the  p»roposing  mortgagor 
since  the  Act  came  into  force  in  that  district,  should,  before  lending 
his  money,  require  the  mortgagor  to  register  his  title. 


Registration  on  simultaneous  Purchase  and  Mortgage. 

The  common  cases  of  a  contemporary  purchase  and  mortgage 
of  property,  and  of  a  purchase  and  immediate  sub-sale  or 
other  disposition,  are  provided  for  by  the  rules  so  as  to  protect 
the  mortgagee  or  sub-purchaser,  though  the  purchaser  who 
mortgages  or  resells  the  property  to  him  has  not,  at  the  date 
of  the  mortgage  or  resale,  actually  got  on  to  the  register.  In 
these  cases,  if  within  fourteen  days  after  the  date  of  the  con- 
veyance (which  for  this  purpose  includes  a  grant  or  assignment  of 
a  lease  or  underlease)  to  the  purchaser  (who  for  this  purpose 
includes  the  lessee  or  assignee),  the  conveyance  to  the  purchaser, 
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and  the  subsequent  disposition  by  him,  whether  it  be  a  conveyance, 
mortgage,  lease  or  sub-lease,  are  delivered  for  registration,  such 
disposition  by  the  purchaser  will  have  the  same  effect  in  every 
respect  as  if  it  had  been  executed  subsequently  to  the  registration 
of  the  original  conveyance  to  the  purchaser.  (Rule  78.)  In  such 
a  case,  it  is  not  clear  whether  the  mortgagee  should  take  a  mort- 
gage in  the  ordinary  form  from  the  purchaser,  or  in  the  prescribed 
form  of  charge.  (Sehed.  to  Rules,  Form  No.  -iO.)  That  form  seems 
only  applicable  to  a  mortgage  of  laud  already  on  the  register,  which 
is  not  the  case  where  the  mortgage  is  simultaneous  with  the  purchase 
of  laud  not  on  the  register.  But  if  (as  is  understood  to  be  the 
practice)  the  prescribed  form  of  charge  may  be  varied  so  as  to  refer  to 
the  conveyance,  this  difficulty  would  seem  to  be  removed.  The  terms 
of  Rule  78  that  the  disposition  by  the  purchaser  '*  shall  have  the 
same  effect  in  every  respect  as  if  it  had  been  executed  subsequently 
to  the  registration  of  the  purchaser,''  might  be  held  to  imply  that 
the  disposition  must  be  in  the  prescribed  form  and  so  to  preclude 
the  registration  of  the  mortgage  in  the  ordinary  form.  (See 
sect.  22  of  the  Act  of  1875.)  It  is,  however,  fair  to  hope,  and  there 
is  good  reason  to  believe,  that  in  this  respect  the  Acts  and  Rules 
will  be  liberally  construed  by  the  authorities,  so  as  to  admit  to  the 
register  mortgages  and  charges  in  any  form  and  not  to  strictly 
confine  them  within  the  prescribed  form. 

In  the  case  of  a  contemporary  mortgage  to  a  building  society 
the  mortgage  certainly  need  not  be  in  the  prescribed  form  (see 
Act  of  1897,  sect.  9,  sub-sect.  3)  ;  and  Rules  113  and  1G3  seem  to 
be  directed  to  putting  mortgages  to  friendly  societies  and  industrial 
and  provident  societies  on  the  same  footing  as  those  to  building 
societies. 


Preparation  of  Purchase  Deeds  and  Leases  for 
Compulsory  Registration. 

A  few  practical  observations  as  to  the  preparation  of  conveyances 
on  sale  and  leases  in  districts  where  registration  of  title  is  com- 
pulsory may  be  useful. 

By  Rule  17  (p.  338),  the  production  of  a  conveyance  on  sale  to 
the  applicant  is  constituted  sufficient  evidence  for  the  registration 
of  a  possessory  title,  provided  it  contains  sufficient  pai-ticidars,  by 
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plan  or  otherwise,  to  enable  the  land  to  ho  fully  identified  on  the 
ordnance  map.  It  would  therefore  seem  best,  in  all  cases  where 
it  is  practicable,  to  include  in  the  conveyance  a  plan  giving  the 
required  particulars.  Where  this  cannot  be  done,  these  particulars 
must  be  supplied  independently  (see  next  page).  Where  the  deed 
is  engrossed  "bookwise"  the  plan  can  be  made  on  the  ordnance 
map  itself,  and  stitched  on  to  the  deed.  The  ordnance  map  is 
procurable  at  the  agent's,  Mr.  Stanford,  Cockspur  Street,  Charing 
Cross,  where  several  copies  of  every  sheet  are  always  kept  in  stock, 
or  tlu'ough  any  map-seller  or  bookseller.  Where  this  plan  cannot 
be  stitched  on  to  the  deed,  a  copy  or  extract  should  be  drawn  in 
the  margin.  The  London  ordnance  map  was  revised  in  1894, 
and  is  on  the  scale  of  five  feet  to  the  mile,  so  that  it  will  seldom 
be  necessary  to  have  either  a  revision  or  an  enlargement  made — at 
least  for  registration  purposes.  The  map  is  sold  (uncoloured)  at 
half-a-crown  a  sheet. 

Eules  209  to  221  should  be  studied  in  regard  to  the  preparation 
of  the  map. 

Where  the  ordnance  map  has,  owing  to  recent  improvements, 
become  out  of  date,  or  the  scale  is  too  small  to  show  the  property 
with  sufficient  clearness,  application  should  be  made  to  the  land 
registry  for  the  necessary  corrections  or  enlargements  to  be  made  ; 
these  will  be  furnished  (where  registration  is  compulsory)  free  of 
cliarge  [h).  A  revised  copy  of  the  map  is  kept  at  the  land  registry, 
so  that  these  corrected  sheets  will  usually  be  procurable  at  short 
notice. 

If  for  any  reason  it  is  not  convenient  to  place  a  good  plan  on 
the  deed,  the  requirements  of  Eule  17  can  be  met  by  accompanying 
the  application  with  a  separate  map,  prepared  as  above  described, 
or  even  in  simple  cases,  by  the  applicant  attending  at  the  registry 
and  pointing  out,  on  the  ordnance  map  kept  there,  the  boundaries 
of  the  property  conveyed.  If  this  is  done  before  the  completion  of 
the  conveyance,  the  necessary  plan  for  registration  can  be  prepared 
in  the  office,  so  as  to  be  ready  for  the  applicant  when  he  brings  in 
his  application  for  registration  and  completed  conveyance. 

AVhether  the  plan  is  made  part  of  the  conveyance,  or  whether  it 
is  independently  furnished,  it  will  save  time  in  completing  the 
registration  to  have  it  approved  beforehand  by  the  map  depart- 
ment of  the  land  registry.     It  is  the  duty  of  the  officers  of  this 

(5)  Eule  216,  p.  396. 
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department  to  give  all  reasonable  advice  and  assistance  to  applicants 
in  tlie  preparation  of  plans  for  registration,  and,  where  didy 
instructed,  to  prepare  beforehand  the  necessary  plan  for  deposit  in 
the  registry,  and  tracing  for  tlie  land  certificate ;  so  as  to  enable 
the  registration  itself  to  be  carried  out  with  the  greatest  possible 
dispatch  as  soon  as  the  application  is  made. 

Where  an  estate  is  being  systematically  laid  out  for  building, 
and  there  is  an  estate  plan,  the  vendor's  sui'veyor  would  facilitate 
the  registration  of  purchasers  by  communicating  with  the  map 
department  of  the  registry,  and  arranging  for  the  acceptance  of 
copies  of  or  extracts  from  the  estate  plan  on  conveyances.  Xo 
charges  are  made  for  assistance  or  correspondence  in  regard  to  such 
matters.  Failing  the  vendor,  the  purchaser  who  desires  to  use  the 
estate  plan  on  his  conveyance,  should  send  liis  contract  to  the 
registry  beforehand,  and  he  will  then  be  informed  whether  it  will 
be  accepted  for  registration  purposes,  or  whether  any  additions  or 
corrections  should  be  made.  When  an  estate  map  has  been 
approved,  a  special  edition  can  be  kept  at  the  registry,  and  used 
for  the  purpose  of  registration,  and  for  land  certificates,  in  lieu  of 
the  ordnance  map. 

Except  in  regard  to  the  description  of  the  land,  no  special 
precautions  need  be  taken  in  the  preparation  of  the  conveyance. 
If  it  is  desired  to  include  a  roadway  in  the  registered  map  it  should 
be  plainly  included  in  the  conveyance,  and  where  bridges,  cellars, 
or  passages  over  or  under  roads  or  ways,  or  overhanging  rooms  are 
shown  on  the  plan,  it  should  be  made  clear  whether  the  deed  is  a 
grant  of  the  fee  simple  in  such  tenement,  subject  to  a  right  of 
way  or  other  rights,  or  whether  the  fee  is  not  conveyed,  but  only  a 
right  of  user. 

In  all  other  respects  conveyances  will  be  prepared  in  the  usual 
way.  A  copy  (or  abstract)  will  be  requu'cd  to  be  left  in  the 
registry  (c),  unless  the  applicant  is  willing  to  deposit  the  original. 
The  copy  should  be  on  stout  foolscap  paper,  with  a  good  ni:u-gin 
for  binding  (d),  and  should  be  prepared  at  the  same  time  as  the 
conveyance.     The  copy  should,  of  coui'se,  include  a  copy  of  the  plan. 

No  memorial  for  registration  in  the  Middlesex  registry  will  be 
required,  as  registration  with  possessory  title  is  equivalent  to 
registration  of  the  conveyance  in  the  deed  registry  (c) . 

(r)  Eulo  20,  p.  339.  (</)  Eule  2J4,  p.  40j. 

(f)  Laud  Eogistry  (Middlosox  Deeds)  Act,  1S91,  Schedule  I.,  para.  14, 
jx'st,  p.  464. 
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It  is  only  compulsory  to  register  a  possessory  title  (/),  and  if 
tlie  applicant  desires  to  apply  at  the  same  time  for  an  absolute  or 
qualified  title,  it  would  still  seem  best  to  secui'e  tlie  possessory 
registration — without  which  he  does  not  acquire  the  legal  estate — 
without  waiting  for  the  interval  involved  in  investigation  of  title. 
The  fee  paid  on  the  possessory  registration  is  allowed  for  on  com- 
pletion of  the  absolute  or  qualified  title  (ry).  The  application  for 
absolute  title  (which  includes  c^ualified  {//) )  may  be  left  at  the 
same  time  as  the  application  for  possessory  registration.  The 
actual  entries  in  the  register  and  issue  of  the  land  certificate  can  be 
postponed  (if  desired)  until  the  questions  involved  in  the  applica- 
tion for  absolute  title  have  been  disposed  of,  without  prejudice  to 
the  purchaser's  title  in  regard  to  priority  in  ease  the  absolute  title 
should  not  be  granted  (/) . 

As  to  boundaries,  and  registration  thereof  as  precisely  ascertained, 
see  liules  211  to  213.  In  the  case  of  possessory  title  it  would 
seldom  be  worth  while  to  go  through  the  process  of  precise  ascer- 
tainment of  boundaries.  But  this  would  not  prevent  the  ai^plicant 
from  inserting  in  his  map  any  particulars  as  to  boundaries  that  he 
may  wish  to  have  recorded — only  they  will  not  be  binding  on  his 
neighbours  unless  the  process  under  Rules  211  to  213  is  undertaken. 
It  is  apprehended,  however,  that  details  so  inserted  on  the  plan 
would  be  binding  as  between  the  proprietor  and  his  assigns  in  the 
construction  of  future  contracts  and  transfers  with  covenants  for 
title. 

As  to  compulsory  registration  of  leasehold  land,  see  Hules  43  to 
45,  48,  50  to  53,  56  to  GO ;  as  to  settled  land,  see  Rules  68  to  72. 

(/)  Act  of  1897,  s.  20,  sub-sect.  (3),  p.  314. 
{(j)  Fee  Order,  p.  433.  (//)  See  ante,  Chapter  II.,  p.  10. 

(/)  Eule  19,  p.  339. 
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I. — Agreements. 

The  agreements  relating  to  registered  land  wliieli  will  be  most 
commonly  registered  are  probably  agreements  for  leases.  These 
"u-ill  be  treated  of  under  the  head  of  "  Leases." 

The  practice  of  the  registry  as  to  entering  against  registered 
land  agreements  affecting  its  non-acquisition  of  easements  over 
adjoining  land,  e.g.,  an  agreement  by  A.,  the  owner  of  registered 
land,  ^-ith  B.,  the  owner  of  adjacent  land,  that  A.  shall  be  allowed 
to  open  new  windows  overlooking  B.'s  land,  but  that  he  shall  not 
acquire  therefor  any  easement  of  light  as  against  B.'s  land,  has 
not  hitherto  been  very  definitely  settled.  If,  in  such  an  agreement, 
a  rent  were  reserved,  however  small,  to  B.,  as  an  acknowledgment 
of  the  privilege  granted  by  B.  to  A.,  as  in  Bcidcy  v.  Atkinmn  (13 
Ch.  D.  283),  the  agreement  would  be  entered  against  A.'s  land  on 
the  register  {a).  But  it  is  conceived  that,  apart  from  the  reserva- 
tion of  any  rent,  such  an  agreement  amounts  to  a  condition,  the 
burden  of  which  runs  with  and  is  annexed  to  A.'s  land  (see  same 
case)  so  as  to  fall  within  sect.  84  of  the  Act  of  1875  as  amended 
(see  p.  207),  and  is  therefore  capable  of  registration  as  affecting 
A.'s  land. 

An  agreement  for  the  apportionment  of  a  rent,  to  which  registered 
land  is  subject,  whether  under  a  lease  or  otherwise,  made  on  a 
transfer  of  part  of  the  land  subject  thereto,  can  be  filed  in  the 
registry,  and  refeiTed  to  on  the  register,  when  the  transfer  is 
registered.  If  the  apportionment  is  made  on  any  other  occasion  a 
special  application  will  be  required  (/;). 


II. — Appointments. 

As  a  general  rule,  appointments  will  require  to  be  executed  by 
deed  outside  the  register,  and  then  to  be  supplemented  by  such 
protective  entries  (if  any)  as  may  be  necessary. 

Where  the  appointor  is  himself  the  registered  proprietor  of  the 
land,  and  the  appointment  amounts  to  an  immediate  transfer  or 
charge,  there  seems  no  reason  why  the  appointment  should  not  be 
made  by  the  statutory  instrument  of  transfer  or  charge  itself, 
executed  in  the  manner  requii-ed  by  the  power.     For   instance, 

(a)  Sect.  82  of  the  Act  of  1875.  [h)  Precedent  LXYI.,  p.  505. 
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supposing  tbe  registered  proprietors  of  the  land  are  a  father  and 
son,  who  have  reserved  to  themselves  a  general  power  of  appoint- 
ment paramount  to  all  the  uses  of  a  strict  settlement,  and  they 
desire  to  sell  the  land,  or  a  portion  of  it ;  or  where  the  registered 
proprietor  is  a  tenant  for  life,  who  has  power  to  raise  a  definite 
sum  for  his  own  use,  or  to  appoint  an  annuity  to  his  wife,  or  to 
raise  portions  for  younger  children,  and  it  is  di-sired  to  raise  money 
or  to  commence  the  annuity  immediately.  In  all  these  cases,  appa- 
rently, the  person  exercising  the  power  may  very  well  combine  in 
one  instrument  the  appointment  and  the  statutory  transfer  or  charge 
to  the  purchaser,  mortgagee,  or  annuitant ;  hut,  if  it  is  proposed  to 
recite  the  power,  the  registrar's  assent  to  the  form  of  the  instrument 
should  be  previously  obtained  (bb). 

Where  the  appointor  is  not  the  registered  proprietor  of  the  land 
(as,  for  instance,  where  the  trustees  of  a  settlement  are  registered 
as  proprietors,  and  the  appointor  is  the  tenant  for  life),  a  separate 
deed  will,  of  course,  be  necessary,  immediately  accompanied  by  a 
statutory  transfer  or  charge  by  the  registered  proprietor  (r).  Tliis 
latter  instrument  requires  no  Inland  lievenue  stamp  if  the  deed  is 
duly  stamped  first  {(/). 

Where  the  appointment  has  no  immediate  effect — as  where  a 
parent  appoints  a  portion  to  arise  on  his  own  death  or  any  other 
future  event,  or  on  a  contingency — it  will  be  for  consideration 
whether  the  appointment  should  be  protected  on  the  register  or  not. 
The  proper  criterion  for  the  settlement  of  this  question  appears  to 
be  that  set  forth  in  Rule  70  for  the  guidance  of  the  registrar  in 
regard  to  the  same  subject. 

When  money  is  actually  raised  under  a  power  to  charge,  it  will 
bo  the  duty  of  the  registered  proprietor  for  the  time  being  to  give 
a  statutory  charge  to  the  lender  {(■).  The  charge  should,  of  course, 
contain  a  clause  negativing  the  implied  covenant  to  pay  (/)  where 
such  a  covenant  is  not  required. 

Where  a  donee  of  a  general  power  of  appointment,  being  also 
registered  as  proprietor  of  the  land,  appoints  in  his  own  favour, 
the  only  thing  to  be  done  on  the  register  will  be  to  remove  the 
restrictions  and  inhibitions  (</) ,  if  any. 


{bh)  See  Eulcs  146,  147,  p.  3To.  dent  XL.,  p.  493. 

(r)  See  Act  of  1897,  sect.  6  (7).  (/)  Act    of    1875,   sect.   23,    ami 

((/)  Pailo  1G4.  Form  39,  A.  1,  p.  424. 

(e)  Act  of  1897,  sect.  6  (7) ;  Trece-  (</)  Sects.  57,  59  of  the  Act  of  1875. 
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III. — Appointments  of  New  Trustees. 

Where  the  old  trustees  are  the  registered  proprietors  of  land  or 
of  a  charge,  the  appointment  should  be  supplemented  by  a  statu- 
tory transfer  to  the  new  trustees,  or,  if  that  cannot  be  obtained, 
by  an  order  under  Rule  101  (p.  362).  This  transfer  will  (it  would 
seem)  render  a  deed  of  conveyance  unnecessary. 

As  regards  vesting  declarations  on  appointments  of  new  trustees 
imder  sect.  12  of  the  Trustee  Act,  1893  (re-enacting  sect.  34  of 
the  Conveyancing  Act,  1881),  the  case  appears  to  be  as  follows. 
This  enactment,  though  it  excepts  the  cases  of  copyhold  land,  and 
stocks  and  shares,  &c.,  does  not  except  the  case  of  land  registered 
under  the  Land  Transfer  Act,  1875  ;  nor  was  it  necessary  to  do 
so,  as,  under  sect.  49  of  the  latter  Act,  power  is  expressly  reserved 
(subject  to  the  maintenance  of  the  estate  and  right  of  the  registered 
proprietor  to  transfer  or  charge  registered  land  by  means  of  a  statu- 
tory disposition)  for  any  person  having  a  sufficient  estate  or  interest 
(which,  it  is  conceived,  would  include  powers)  to  create  estates, 
rights,  interests,  and  equities  in  registered  land  in  the  same  manner 
as  he  might  do  if  the  land  were  not  registered.  The  immediate 
eif  ect  of  a  vesting  declaration  as  regards  registered  land  will,  there- 
fore, apparently  be  the  same  as  regards  the  vesting  of  a  legal  as 
well  as  of  an  equitable  estate,  as  it  is  at  present,  but  (like  all  other 
estates  created  under  sect.  49)  the  estate  so  vested  will,  unless  pro- 
tected on  the  register,  be  subject  to  the  liability  of  being  divested 
or  impaii'cd  by  an  act  of  the  registered  proprietor  under  his  statu- 
tory powers. 

It  "will  be  necessary,  therefore,  wherever  the  old  trustees  are 
the  registered  proprietors  of  the  land,  at  least  to  protect  the 
declaration  by  a  caution,  or  restriction,  or  inhibition  on  the 
register,  and,  if  there  is  any  intention  of  exercising  powers  of  sale 
or  mortgage,  a  statutory  transfer  to  the  new  trustees  or  an  order 
under  Eule  101  should  also  be  made. 

Such  a  transfer  will  require  no  stamp  where  the  vesting  declara- 
tion is  properly  stamped  (//). 

Where  the  trustees  are  not  registered  as  proprietors,  but  there  is 
a  caution,  restriction,  or  inhibition  in  their  favour,  it  must  be  with- 
drawn, and  a  new  one  entered  with  the  names  of  the  new  trustees 
inserted  in  place  of  those  of  the  former  trustees. 

[h)  Eule  164,  p.  380. 
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Til  the  aLsence  of  settled  practice,  the  question  suggests  itself 
wliether,  on  the  analogy  of  copyliolds,  a  covenant  should  be  in- 
serted by  the  appropriate  persons  to  do  all  necessary  acts  to 
perfect  or  protect  the  title  of  the  new  trustees  on  tlio  register, 
or  wliether,  on  the  analogy  of  stocks  and  shares,  a  recital  tliut 
it  is  intended  forthwitli  to  transfer  or  otherwise  duly  protect  tlio 
estate  and  interest  of  the  new  trustees  on  the  register  should  bo 
added.  It  would  appear  that  neither  of  tliese  is  necessary.  Thoy 
both  relate  to  forms  of  property  the  legal  estate  in  which  does  not 
pass  by  means  of  tlie  deed,  and  Avhieli  cannot,  therefore,  be  in- 
cluded in  tlie  grant,  whereas  (as  we  have  seen  (/) )  the  legal  estate 
in  registered  land  does  so  pass,  and  confers  on  the  grantee  an 
immediate  right  to  place  a  protective  caution  on  the  register,  and 
in  the  event  of  the  proper  transfer  being  refused,  to  apply  to  bo 
registered  as  proprietor  under  Rule  101,  p.  3G2. 


IV.— Attorney,  Powers  of. 

As  to  execution  by  attorney,  see  Ilule  159  (p.  378)  and  the  note 
thereto.  There  does  not  seem  to  be  any  means  under  the  Acts  or 
Itules  of  registering  a  power  of  attorney. 


v.— Contracts  and  Conditions  of  Sale. 

As  already  pointed  out  in  Chapter  YI.  (pp.  29  ct  f<iy.),  wliere 
land  is  registered  witli  an  absolute  title,  and  the  purchaser  has  his 
money  ready,  and  the  vendor  his  land  certificate,  there  is  very 
little  reason  why  any  preliminary  document  of  the  nature  of  a 
contract  sliould  be  executed  at  all ;  but,  if  a  contract  is  entered  into, 
the  purchaser  would  be  well  advised  to  lodge  a  caution  forthwith. 
(See  ante,  p.  30.)  The  following  observations  are  intended  for  cases 
where  either  the  land  is  not  registered  with  absolute  title,  or  the  sale 
is  made  by  auction,  or  for  any  other  reason  an  interval  between  con- 
tract and  conveyance  is  unavoidable,  or  is  convenient  to  the  parties. 

If  the  land  is  registered  with  absolute  title,  the  vendor  sliould  not, 
it  is  conceived,  undertake  to  supply  an  abstract  of  title,  but  only 
stipulate  that  he  will,  if  required,  lu'oduce  to  the  piuvhaser  his  land 
certificate,  and  will  furnish  him  with  an  authority  to  inspect  the 
register,  and  that  if  the  pui'chaser  requii*es  a  statutory  declaration 

(0  Ante,  p.  13,  and  see  Act  of  1875,  sect.  49,  p.  ISO. 
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(under  sect.  IG  of  the  Act  of  1897)  as  to  matters  not  deemed  in- 
cumbrances under  the  Acts  (see  sect.  18  of  the  Act  of  1875,  and 
notes  thereto)  the  vendor  or  his  solicitor  or  some  other  person  will 
make  one  at  the  purchaser's  expense  (J). 

If  an  abstract  is  stipulated  for,  it  should  consist  of  a  copi/  of  the 
land  certificate,  or  office  copies  of  the  entries  on  the  register  and 
registered  plan,  and  copies  or  abstracts  of  documents  (if  any) 
expressly  referred  to  therein. 

The  time  and  place  for  completion  should  also  be  stated,  and  if 
the  sale  does  not  comprise  the  whole  of  the  land  comprised  in  the 
certificate,  an  arrangement  should  be  made  as  to  production  of 
that  document  at  the  registry  on  the  registration  of  the  purchaser's 
transfer  (jj). 

It  is  conceived  that,  in  the  absence  of  special  stipulation,  the 
vendor  is  entitled  to  his  purchase-money  on  executing  a  proper 
transfer  to  the  purchaser  and  delivering  to  him  his  land  certificate, 
or,  where  part  only  of  the  land  is  being  sold,  undertaking  to 
forward  it  to  the  land  registry  for  the  purposes  of  completion. 
But  as  the  practice  can  hardly  be  considered  to  be  settled,  and  it 
is  possible  that  the  purchaser  might  claim  to  have  the  transfer 
actually  registered  before  he  parts  with  his  money,  it  may  be  as 
well  to  stipulate  (J/j),  in  addition  to  the  other  usual  provisions  as  to 
completion,  that  the  purchase-money  shall  be  paid  on  the  execu- 
tion of  the  transfer  by  the  vendor  and  its  delivery,  with  the  land 
certificate,  to  the  purchaser,  or  if  the  whole  land  is  not  being  sold, 
on  the  vendor's  undertaking  to  transmit  the  certificate  forthwith, 
or  on  or  before  a  certain  day,  to  the  land  registry.  In  the  absence 
of  special  stipulation,  this  must  be  done  by  the  vendor  at  his  own 
expense  [k). 

If  the  certificate  has  been  deposited  at  the  Land  Registry,  the  fact 
should  be  stated,  and  that  the  purchaser  will  be  given  authority  to 
inspect  it  there  together  Avith  the  register  (/./.•) . 

If  the  certificate  is  not  in  the  vendor's  possession,  arrangements 
should  be  made  with  the  holder  to  produce  it  at  the  registry  when 
required  by  the  purchaser. 

If  the  certificate  is  lost  or  destroyed,  the  vendor  will,  in  the 
absence  of  special  stipulation  (/),  have  to  pay  the  costs  of  the  pro- 
ceedings required  to  enable  the  registrar  to  proceed  without  it  {))i). 

ij)     Precedent  IX.,  p.  479.  (;}')  rrecedent  XIV.,  p.  482. 

(jjj)  Precedent  XVI.,  p.  482.  {k)     Act  of  1897,  sect.  8  (2). 

{kk)  Precedent XVII., p. 483.     {I)  Act  of  1897,  sect.  8(2).    {m)  Ibid.  sect.  8 (3). 
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In  the  case  of  a  cliarge-creditor  selling  under  his  power  of  eale, 
the  above  rules  as  to  the  land  certificate  apply  to  the  certificate  of 
charge  instead  {»). 

On  a  sale  of  registered  land  where  the  vendor  is  not  registered 
as  the  proprietor  of  the  land,  or  of  a  charge  witli  povt'er  of  sale,  he 
must,  at  his  own  expense,  and  notwithstanding  any  stipulation  to 
the  contrary,  either  procure  his  OAvn  registration  as  such  proprietor, 
or  procure  a  transfer  from  the  proprietor  to  the  purchaser  (o). 

"Wliere  there  is  an  incumhrance  prior  to  the  first  registration  of 
the  land,  the  title  to  it  will  (unless  there  is  a  proprietor  registered 
under  Rule  121,  p.  oGS)  have  to  he  shown,  and  all  necessary  con- 
ditions as  to  defects,  &c.,  will  have  to  he  inserted  in  the  contract. 

In  the  description  of  the  land  to  he  sold,  care  should  be  taken 
not  to  insert  anything  which  is  not  clearly  comprised  in  the  regis- 
tered description,  especially  with  regard  to  the  outside  boundaries. 
If  any  information  as  to  abuttals  or  boundaries  is  given  in  the 
particulars,  or  sale  plan,  which  is  not  contained  in  the  registered 
description  of  the  land,  it  should  bo  stated  that  it  is  believed  to  be 
correct,  but  that  it  is  only  given  for  the  purchaser's  information, 
and  that  no  objection  to  the  title  is  to  be  made  in  respect  of  it  {oo). 

The  Act  of  1875,  sect.  83,  contained  a  provision  (now  re- 
pealed (p))  that  the  registered  description  should  not  be  conclusive 
as  to  boundaries  or  extent,  and  special  conditions  were  thought  to 
be  advisable  to  prevent  the  purchaser  from  claiming  extraneous 
evidence  on  the  subject.  It  is  believed  that  the  present  enact- 
ment (</),  as  illustrated  by  the  Rules  (r),  will  be  found  to  give 
practically  the  same  security  as  to  boundary  questions  as  the 
ordinary  descriptions  of  land  in  deeds.  The  repealed  enactment 
was  thought  by  some  authorities  (.v)  to  render  it  unsafe  to 
buy  registered  building  plots  abutting  on  roads,  owing  to  the 
risk  of  some  former  owner  having  retained  a  narrow  strijt  of 
frontage  adjoining  the  road.  It  is  conceived,  however,  that  this 
impression  arose  from  the  practice  of  the  registry  being  imperfectly 
known,  and  that  no  real  risk  was  involved.  If  any  such  reservation 
had  been  made  prior  to  the  registration  of  the  land,  the  registrar 
would  always,  in  the  examination  of  title,  have  noted  it,  and 
required  it  to  be  entered  on  the  register  by  means  of  a  suitable 

{)})  Act  of  1895,  sect.  S  (1).  {<l)  By  tlio  Act  of  1S97,  sect.  14, 

(o)  Ibid.  sect.  17  (2).  sub-sect.  (2). 

{oo)  Precedent  XYIIT.,  p.  4S3.  (r)  Enics  209—221,  pp.  o94— 397. 

Ip)  By  the  Act  of  1897,  sect.  14,  {s)  Key   &  Elpliinstono,   oth  cd., 

sub-sect.  (1).  p.  2o8,  note  (b). 
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note  on  the  registered  plan  of  the  estate.  If  sucli  a  reservation 
had  been  made  on  a  transfer  of  registered  land,  it  would  of  neces- 
sity have  been  expressed  in  the  instrument  of  transfer,  and  would 
have  been  entered  on  the  register.  Several  instances  exist  in  the 
registry  in  which  this  (tlie  invariable  practice)  has  been  followed. 
But  the  repeal  of  the  words  which  gave  rise  to  the  doubt  has  (it  is 
apprehended)  disposed  of  it  for  good;  and  no  special  conditions 
appear  to  be  required  as  to  boundaries  other  than  those  usual  under 
the  ordinary  conveyancing  practice. 

But  where  there  is  any  appreciable  space  {e.g.,  a  strip  of  waste) 
between  the  registered  boundary  and  the  road,  the  vendor  should 
be  careful  not  to  represent  it  as  frontage  unless  extraneous  proof 
of  ownership  of  the  strip  is  also  forthcoming. 

The  usual  conditions  as  to  fences,  maintenance  and  repair  of 
roads,  drains,  &c.  on  building  estates  would  seem  to  be  applicable 
to  registered  estates  without  special  modification  {q). 

It  is  conceived  that  where  there  are  cellars  running  under  roads 
beyond  the  limits  of  the  registered  boundaries  the  ordinary  pre- 
sumption that  they  belong  to  the  property,  and  are  included  in  the 
title,  would  apply.  But  it  might  be  well  to  obviate  objection  by 
inserting  a  special  condition  in  regard  to  them.  Where  they  run 
under  adjoining  properties,  a  condition  should  alwaj's  be  inserted, 
if  they  are  not  expressly  included  in  the  registered  description  of 
the  land,  unless  the  vendor  is  prepared  to  show  title  to  them  in  the 
usual  way  (r). 

Important  easements  affecting  the  property  should  (as  usual) 
be  inserted  in  the  particulars.  The  registration  of  the  title  does 
not  affect  these  rights,  unless  specially  mentioned  on  the  register. 

Appui'tenant  easements  over  other  lands  are  sometimes  registered 
as  such,  and,  if  so,  may  be  mentioned  in  the  particulars  without 
special  conditions  as  to  title ;  but  if  so  mentioned  without  being 
registered,  the  purchaser  can  apparently  require  evidence  of  theii* 
existence  and  validity,  unless  prevented  by  special  condition. 

"Where  there  is  a  note  of  liability  to  succession  duty  or  estate 
duty,  the  purcliaser  can,  it  is  submitted,  require  tlie  vendor  to 
procure  either  the  removal  of  the  notice  from  the  register,  or  an 
authority  under  llule  173  (b),  p.  383,  from  the  Inland  Revenue 
Commissioners,  for  the  registration  of  the  purchaser  without  the 
notice  of  liability.  It  would  hardly  be  advisable  to  insert  a  condition 
curtailing  the  purchaser's  rights  in  this  respect. 

(?)  See  p.  7f),  note  {m).  (r)  rrecedent  XIX.,  p.  483. 


CONTKACTS  AND  CONDITIONS  OF  SALE.  73 

Wliero  tlipro  are  cautions,  inhibitions  or  restrictions  on  the 
register,  it  will  be  advisable  to  state  what  the  purcliaser's  ri^lits 
are  to  be  in  regard  to  their  removal.  Tn  the  absence  of  special 
stipulation  (s)  it  is  conceived  that  the  purchaser  may  object  to  the 
title,  unless  all  necessary  orders,  consents,  &c.,  are  procured  and 
abstracted,  and  all  cautions  or  restrictions  requiring  notice,  a 
delay  on  registration,  are  removed  from  the  register,  or  waived  by 
the  persons  in  whoso  favour  they  are  entered.  To  obviate  this, 
the  purchaser  should  be  prevented  from  requiring  evidence  of 
these  matters  prior  to  completion,  the  vendor  undertaking  to  have 
the  register  clear,  or  the  necessary  consents,  &c.,  &.c.  ready  when 
the  completion  actually  takes  place  (/).  The  clearance  of  these 
obstacles  would,  apparently,  in  the  absence  of  special  stipulation, 
have  to  be  effected  at  the  vendor's  expense. 

In  the  case  of  leasehold  land  held  for  a  term  of  years  and  regis- 
tered with  an  exception  as  to  the  lessor's  title  only,  it  will  not,  it  is 
conceived,  be  necessary  to  insert  any  special  condition,  as  the  Vendor 
and  Purchaser  Act,  1874,  sect.  2,  and  the  Conveyancing  Act,  1S«1, 
sect.  3,  appear  to  cover  the  case.  Where  the  lease  is  for  a  life  or 
lives,  or  determinable  on  a  life  or  lives,  a  condition  would  be 
necessary,  as  those  Acts  do  not  apply. 

On  a  sale  in  lots,  the  vendor  should  stij^ulate  for  the  retention  of 
the  land  certificate,  or  its  deposit  in  the  registry,  until  the  last  pur- 
chase is  completed  (ff),  and  should  hand  the  certificate  to  the  last 
pm-chaser  to  complete  (?/)  ;  the  analog}^  of  the  delivery  of  title 
deeds  to  the  largest  purchaser  in  value  has  no  application,  and 
should  not  be  followed.  As  every  purchaser  receives  a  new  certifi- 
cate without  fee,  there  is  no  advantage  in  receiving  the  vendor's 
land  certificate  instead  of  a  new  one. 

AVhere  the  land  is  registered  with  a  qualified  title,  a  condition 
should  be  inserted  exactly  covering  the  terms  of  the  qualification  (r). 
It  does  not  seem  necessary  to  say  either  that  the  land  is  registered 
or  that  the  title  is  qualified,  though,  of  course,  the  inference  would 
be  fairly  clear  if  the  other  conditions  hereinbefore  suggested  with 
regard  to  registered  land  are  inserted.  There  is  no  reason  why 
such  a  condition  should  be  deemed  more  deterrent  or  depreciatory 
in  regard  to  a  registered  than  in  regard  to  an  unregistered  pro- 
perty. The  same  motive — the  desire  to  avoid  unnecessary  expense 
— accounts  both  for  the  one  and  the  other. 

(s)  rreccdont  XX.,  p.  484.  (//)  Anir,  Chap.  VT.  p.  3fi. 

(t)  Seo     Lord     Cairns'     evidence,  (r)  Or,  whero  the  qualification  is 

quoted  ante,  note  (t)  to  p.  34.  simple  and  short,  see  Trccodent  XII., 

(«)  Precedent  XV.,  p.  482.  p.  481. 
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"Where  the  land  is  registered  with  a  possessory  title,  either  a 
special  condition  (ir)  must  be  inserted,  or  the  title  must  be  pre- 
pared, commencing  in  the  usual  manner,  not  less  than  forty  years 
previous  to  the  sale,  and  showing  that  the  first  registered  proprietor 
had,  at  the  time  of  his  registration,  a  right  to  be  so  registered 
under  sects.  5,  11,  or  68  of  the  Act  of  1875,  or  sect.  6  of  the  Act 
of  1897.  "Where  this  is  shown  it  would  seem  that  the  purchaser 
will  acquire  a  perfect  title  on  registration  as  proprietor — see  sect.  32 
of  the  Act  of  18/5  as  to  freeholds,  and  Eule  93  as  to  leaseholds. 
Of  course,  this  title  can  be  shortened  by  special  condition.  The 
incumbrances  (if  any)  prior  to  first  registration  must  also  be  shown, 
and  the  titles  to  them  deduced  in  the  usual  way  down  to  their 
discharge,  or  to  the  date  of  the  sale.  If  the  legal  estate  was  out- 
standing at  the  time  of  the  original  registration,  it  should  also  be 
traced  until  it  becomes  duly  vested  in  a  registered  proprietor,  after 
which  it  would  apparently  be  merged  in  the  statutory  fee  simple 
acquired  under  the  Act,  unless  the  registered  proprietor  had  parted 
with  his  equity  of  redemption  under  sect.  49  of  the  Act  of  1875 
(p.  180) ;  and  even  in  that  case  it  would  merge  in  the  statutory  fee 
simple  of  a  transferee  for  value  from  such  registered  proprietor. 
(See  Act  of  1875,  sects.  49  and  32,  pp.  180  and  166.) 

Where  freeholds  indistinguishably  intermixed  with  copyholds 
have  been  registered  (.r),  the  copjhold  title  will  have  to  be  made 
out  as  usual,  and  the  facts  disclosed  in  the  particulars. 

On  dealings  with  beneficial  interests  in  registered  land,  such  as 
life  estates,  reversions,  &c.,  not  capable  of  registration,  the  title 
must  be  prepared  in  the  usual  way,  except  that  it  would  seem  from 
sect.  30  of  the  Act  of  1875  as  to  freeholds,  and  from  Rule  92  as  to 
leaseholds,  to  be  a  sufficient  commencement  of  title  to  trace  it  back 
to  a  registered  purchaser  for  value,  with  absolute  title,  however 
recent.  Wliere  the  vendor  or  mortgagor  is  the  registered  pro- 
prietor of  the  land,  a  restriction  should  be  stijoulated  for  (.r.^-).  If 
not,  it  would  seem  that  the  purchaser  would  have  to  content  himself 
with  a  caution  only.  Where  the  vendor  or  mortgagor  is  not  the 
registered  proprietor,  it  will  depend  upon  circumstances  whether  a 
protective  entry  should  be  made  or  not.     (See  p.  110.) 

If  covenants  for  title  are  required  by  the  purchaser  they  must, 
in  the  case  of  absolute  title,  be  expressly  stipulated  for  (v/).  They 
may  sometimes  be  useful  for  purposes  of  further  assurance.     In 

{w)  Precedents  X.,  XI.,  pp.  479—  r^x)  Form  Y,  p.  41G. 
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(x)  Under  sect.  67  of  the  Act  of  1875.  (//)  ^ct  of  1897,  sect.  16(3). 
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tho  ease  of  possessory  or  qualifiod  title,  the  purchaser  would  pre- 
sumably be  entitled  to  a  covenant  by  the  vendor  "  as  beneficial 
owner,"  or  in  the  case  of  a  charge-creditor's  sale  "  as  mortgagee," 
imless  expressly  otherwise  stipulated,  for  it  must  be  remembered 
that  the  purchaser  cannot  tell  from  tho  register  in  what  capacity 
the  vendor  acts. 

Undertakings  for  production  of  earlier  deeds  should  be  arranged 
for  in  the  contract  on  sales  of  possessory  or  qualified  title.  With 
absolute  title  the  earlier  deeds  are  also  sometimes  useful  as  evi- 
dence with  regard  to  matters  *'  not  deemed  to  be  incumbrances  " 
imder  sect.  18  of  the  Act  of  1875.  Purchasers  on  private  contract 
will  require  these  or  not,  according  to  circumstances. 

No  special  stipulations  appear  to  be  needed  on  sales  of  unregis- 
tered land  in  a  district  where  registration  of  title  is  compulsory, 
the  Avhole  work  of  registration  being  thrown  on  the  purchaser.  It 
will,  however,  be  a  useful  j^recaution  for  the  vendor  to  inspect  the 
index  map  at  the  Land  licgistrj',  to  see  that  no  adverse  registra- 
tion has  taken  place.  If  an  adverse  registration  is  found  to  have 
taken  place,  it  will  hardly  be  practicable  to  meet  it  by  a  condition 
of  sale ;  in  such  a  case  the  register  must  be  rectified  (:•),  or  the  part 
affected  must  be  excluded  from  the  sale.  Also,  if  the  adjoining 
properties  are  registered,  it  should  be  ascertained,  by  inquiry  of 
tho  registrar  to  inspect  the  registered  plans,  that  no  important 
boundary  question  is  involved.  If  it  is,  it  may  be  necessary  to 
deal  with  it  in  the  particulars  and  conditions.  There  is  some  reason 
for  thinking  that  a  person  who  has  an  apparently  good  title  to  land  is 
"  a  person  interested  in  the  land  "  within  the  meaning  of  sect.  22  (7) 
of  the  Act  of  1897  ;  and  entitled,  on  proper  application,  to  inspect 
the  register  even  of  an  adversely  registered  title  ;  but  the  registrar 
might  hesitate  to  act  on  this  view  without  an  order  of  Court  {n). 

Where  the  purchase-money  is  not  to  be  paid  all  at  once,  it 
should  be  agreed  whether  the  vendor  is  to  remain  on  the  register 
until  it  is  all  paid,  with  a  restriction  in  favour  of  the  purchaser,  or 
whether  the  purchaser  is  to  be  registered  subject  to  a  charge  in 
favour  of  the  vendor  (aa) . 

Where  the  vendor  reserves  a  right  of  preemption,  or  a  right  to 
shut  out  light  and  air,  &c.,  he  should  stipulate  for  the  registration 
of  a  restriction  giving  him  or  his  successors  notice  of  all  future 

(2)  Sects.  Oo,  9G  of  tlio  Act  of  1875. 
(a)  Under  soct.  104  of  the  Act  of  187a. 
(art)  Precedent  XXI.,  p.  481. 


76      DISSERTATIONS  ON  DETAILS  OF  CONVEYANCING  PRACTICE. 

dealings  with  tlie  land,  to  remain  on  the  register  as  long  as  the 
right  is  in  existence.  As  to  these  restrictions,  see  ante,  p.  20  ;  as 
to  light  and  air,  see  further,  p.  G6. 


VI.— Conveyances  on  Sale. 

Conveyances  on  sale  of  unregistered  laud  situate  within  a 
district  where  registration  of  title  is  compulsory  should  be  drawn 
with  as  much  regard  as  possible  to  the  suggestions  given  ante  {h), 
under  the  heading  "  Compulsorj^  Eegistration." 

Conveyances  on  sale  of  registered  land  (freehold  or  leasehold) 
are  to  be  in  the  forms  prescribed  by  the  Rules  {<■).  The  extent  to 
which  variations  from  and  additions  to  the  forms  are  to  be  per- 
mitted is  not  very  clear.  Eules  79  to  91  and  146  appear  to  require 
rigid  adherence  to  the  forms,  while  Rule  276  gives  so  wide  a 
discretion  to  the  registrar  in  matters  of  form  that  it  will  practically 
be  open  to  him  to  pei'mit  any  variation  from  the  forms  that  may 
appear  to  be  reasonable  under  the  circumstances  of  the  case.  No 
doubt  in  course  of  time  a  settled  practice  will  be  established  on  this 
subject. 

It  will  be  noticed  that  the  forms  of  instruments  of  transfer  (d) 
contain  no  preliminary  list  of  parties  or  recitals.  Recitals  are 
expressly  prohibited  by  Rule  146,  but  in  proper  cases  this  rule  may 
no  doubt  be  waived  under  the  registrar's  discretionary  power  (c). 
The  chief  object  of  recitals,  namely,  to  account  for  the  parties, 
and  to  show  the  reasons  for  their  concurrence  in  the  deed,  is  of 
course  superseded  by  the  register  itself,  and  they  can  seldom,  if 
ever,  be  really  required. 

The  consideration  should  contain  the  particulars  required  for 
the  Stamp  Acts,  and  the  prescribed  form  iu  the  rules  may,  within 
reasonable  limits,  be  varied  or  added  to  wherever  necessary  or 
desirable,  as,  for  instance,  where  the  purcliase-money  is  con- 
tributed by  different  purchasers,  or  is  distributed  among  different 
vendors,  or  whore  tlie  transfer  is  not  wholly  in  consideration  of 
money,  or  where  the  sale  is  part  of  a  larger  transaction  abeady 
carried  out  by  deed  outside  the  register  (re).  There  would  also  seem 
to  be  no  objection  to  the  insertion  of  the  ordinary  receijit  clause ; 
this  should,  in  fact,  alwaj's  be  done  where  it  is  intended  to  deliver 
the  cheque  for  the  purchase-money  to  the  vendor's  solicitor  under 
sect.  56  of  the  Conveyancing  Act,  1881. 

{h)  Chap.  YIII.,  rr-  Gl  it  srq.  {d)  Forms  14  tt  seq.,  p.  418. 

(c)  Rules   79,  80,  81,  p.  354  ;  and  (>)  Rule  276,  p.  413. 

Forms  tliercin  referred  to.  («')  Precedent  XXXIY.,  p.  490. 
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For  parcels,  a  mere  reference  to  the  numljor  of  tlio  title  is  the 
simplest  and  usually  also  the  best  sub>titute.  The  only  exception 
will  be  where  tlie  land  is  being  divided,  or  where  there  is  a  verbal 
description  on  the  register  which  is  no  longer  correct,  and  which  it 
is  desired  to  alter,  or  where  it  is  desired  to  place  a  verbal  description 
on  the  register  for  the  first  time.  As  to  this,  see  notes  to  liules  t>0!j 
to2'21,pp.  ;j()4  (t  fif(/.,  as  to  verbal  descriptions  and  maps.  Tlie 
transfer  should  in  tliat  case  be  accompanied  by  a  written  applica- 
tion to  the  registrar  to  alter  or  insert  the  verbal  description  (./"). 

Where  a  sub-sale  is  made  prior  to  tlio  completion  of  the 
original  sale,  the  whole  transaction  can  be  comprised  in  one 
instrument,  varying  the  wording  of  the  consideration  only  (//). 

AVhere  the  original  sale  has  been  completed,  but  the  sub-sale 
takes  place  before  the  registration  of  the  original  sale  (//),  the  form 
of  the  sub-transfer  will  vary  according  to  circumstances.  If  both 
the  principal  sale  and  the  sub-sale  comprise  the  whole  of  the  land 
in  the  title,  the  transfer  will  be  in  exactly  the  same  form  in  both 
cases.  If  the  principal  sale  relates  to  part  only  of  the  land  in  a 
title,  the  sub-sale  will,  if  it  comprises  the  whole  of  the  land  sold, 
merely  refer  to  the  instrument  and  plan  whereby  the  sale  was  carried 
out,  but  if  it  again  sub-divides,  a  further  plan  will  be  necessary  (////). 

Plans  are  only  rerpiired  on  dealings  with  parts  of  registered 
estates.  "Where  part  of  an  estate  is  transferred,  a  new  title,  with  a 
fre^h  number,  is  started  for  the  land  transferred,  a  separate  plan 
thereof  being  fded,  and  the  part  being  marked  off  the  filed  plan  of 
the  original  title  by  being  edged  and  numbered  in  green.  It  is 
necessar}^,  therefore,  in  all  transfers  dealing  with  parts  of  regis- 
tered estates,  to  prepare  a  plan  as  part  of  the  transfer.  In  preparino' 
these  plans  it  will  be  best  in  all  cases  to  communicate  first  with  the 
map  department  of  the  Land  Eegistry,  where  full  instructions  and 
assistance  are  obtainable.  AVhere  an  estate  is  being  sold  in  lots,  it 
is  usual  for  the  vendor,  or  his  surveyor,  to  keep  at  the  registry  a 
general  plan  of  the  estate,  and  sometimes  to  have  lithograi)hed 
copies  there  for  use  in  transfers  and  for  deposit,  and  for  land 
certificates,  thus  saving  time,  trouble  and  expense.  If  a  tracing  is 
also  left  with  the  transfer,  the  land  certificate  can  be  prej^ared  and 
issued  with  as  little  delay  as  where  the  whole  of  the  land  is  being 
dealt  with.     If  there  is  no  time  to  communicate  with  the  registry, 

(/)  Eulo  220;  Precedents  LXIX.,  (h)  Under  sect.  9  (G)  of  the  Act  of 

LXX.,p.  50G.  1S97;    Rules  153  and  154;    and  cf. 

{g)  rrcccdcnt  XXYIII.,  p.  ^SS.  "^''^^  ''^• 

^  ^  {hh)  Precedent  XXIX.,  p.  489. 
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tlie  plan  should  be  a  copy  of  (or  extract  from)  the  registered  plan 
of  the  laud — which  will  ho  found  attached  to  the  land  certificate. 
If  a  sheet  of  the  ordnance  map  is  used,  it  will  not  have  to  be 
re-copied  for  registration,  hut  will  he  utilised  at  once  as  the  filed 
plan  of  the  land  transferred.  If  a  tracing  is  more  easily  made  it 
y\Hl  suffice,  hut  in  that  case  the  completion  of  the  registration  and 
issue  of  the  land  certificate  will  usually  be  delayed  a  few  days, 
while  the  plan  for  filing  in  the  registry  is  being  made.  Some- 
times the  transfer  comprises  the  bulk  of  the  estate,  only  a  small 
part  being  retained  by  the  vendor.  In  that  case  the  map  should 
show  the  part  retained,  the  form  of  transfer  being  varied  (/) 
accordiugl}^.  The  purchaser  will  then  succeed  to  the  existing 
title,  the  new  record  being  opened  for  the  vendor. 

It  has  hitherto  been  the  practice  in  deeds  to  make  the  map 
ancillary  to  the  verbal  description.  In  the  Land  Registry  the 
verbal  description  is  to  be  ancillary  to  the  map  (/>).  Great  care 
should,  therefore,  be  taken  in  making  the  map  as  accurate  as 
possible — which  can  now  very  easily  be  done  owing  to  the  com- 
pletion of  the  large  scale  ordnance  maps  on  scales  of  25  inches  to 
the  mile  over  the  whole  country,  and  5  feet  and  10  feet  to  the  mile 
in  all  the  larger  tow'ns.  Compulsory  registration  is  not  likely  to 
be  established  in  any  district  where  the  ordnance  maps  are  not 
already  fairly  recently  revised  (in  London  the  map  was  revised  in 
1893),  and  it  will  be  preceded,  and  afterwards  accompanied,  by  a 
thorough  revision  by  the  Land  Registry  surveyors  of  the  whole 
area.  Where  revision  of  the  ordnance  map  is  necessary  for  regis- 
tration pmposes,  it  is  to  be  made  gratis  in  districts  where  registra- 
tion of  title  is  compulsory  (/).  There  would  seem,  therefore,  to  be 
very  little  use  in  encumbering  conveyances  with  the  old-fashioned 
detailed  verbal  descriptions  of  land — a  concise  mention  of  the  name 
of  the  property,  or  its  street  and  number,  being  all  that  is  likely  to  be 
of  any  use.  All  necessary  particulars  and  dimensions  can  be  added 
to  the  map.  Probably  the  chief  advantages  formerly  inherent  in 
verbal  descriptions  over  maps  were  tvvo — viz.,  (1)  that  they  were 
cheaper  and  easier  to  compose,  and  (2)  that  they  were  less  liable  to 
be  tampered  with.  On  the  other  hand,  they  were  often  extremely 
vague,  and  were  sometimes  so  unintelligently  copied  from  older 
deeds  as  to  be  practically  of  very  little  use.  Good  maps  are  now 
very  easily  obtainable,  and  are  practically  safe  from  maltreatment 
in  official  custody. 

(0  Precedent  XXX.,  p.  489.     {k)  Paile  221,  p.  397.      (0  Eulo  21G,  p.  396. 
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Where  an  casement  is  to  Lo  granted  or  reserved,  or  restrictive 
covenants  as  to  the  user  of  the  land  are  to  be  imposed,  they  can  Le 
added  to  the  transfer  (m).  Further,  as  easements  are  not  affected 
by  registration  (Act  of  1875,  sect.  18),  no  mention  of  tliem  will 
usually  be  made  in  the  register  unless  special  api»lication  in  writing 
is  made  to  that  effect  {ii),  and  even  then  it  is  in  the  discretion  of  the 
registrar  to  decline  to  make  any  entry  (o).  Restrictive  covenants 
will  be  entered  without  special  application  (p). 

There  are  special  forms  of  transfer  (q)  for  the  ease  of  purchases 
under  the  Settled  Land  Act  or  for  the  uses  of  a  settlement,  and 
also  for  the  case  Avhere  a  mortgagee  concurs  and  releases  the  charge. 
Where  part  of  the  purchase-money  is  left  on  mortgage  to  the 
vendor  or  to  a  third  party,  it  is  understood  that  in  the  exercise  of 
his  general  discretion  the  registrar  will  accept  a  combined  instru- 
ment (f/q)  of  transfer  and  charge ;  or  the  charge  may  be  made  by  a 
separate  instrument  (qqq). 

On  a  transfer  of  land  subject  to  a  charge,  it  is  not  necessary  to 
mention  the  charge  in  the  instrument  of  transfer,  except  so  far  as  may 
be  necessary  for  the  purposes  of  stamp  duty  (/•) ;  the  charge  will  be 
retained  on  the  register  and  on  the  laud  certificate  unless  definitely 
released.  If  the  transfer  relates  to  part  of  the  land  only,  and 
consequently  a  new  title  is  opened  for  the  transferee,  the  charge 
will  be  entered  against  the  new  title  also  as  a  matter  of  course. 

Registered  dispositions  being  of  the  entire  registered  estate  of  the 
transferor,  there  is  no  habendum  in  an  instrument  of  transfer.  As 
to  the  vesting  of  land  convoyed  iuto  settlements,  see  s.  6  (3)  of  Act  of 
1897,  and  Rules  81,  82  (pp.  354,  3o6),  and  Forms  20  to  23,  p.  420. 
Covenants  for  title  can  be  implied  by  the  use  of  the  words  "  as 
beneficial  o^^^ler,"  &c.,  &c.,  established  by  the  Conveyancing  Act, 
1881,  sect.  7  (/•/•).  Full  covenants  may  also  (apparently)  be  added 
to  a  transfer,  if  desired,  under  Rule  147,  p.  37G. 

Covenants  for  title,  and  acknowledgments  for  production  and 
undertakings  for  safe  custody  of  deeds  should  still  be  inserted  in 
transfers  of  laud  registered  with  possessory  or  qualified  title,  and 
might  possibly  be  useful  on  sales  even  of  absolute  title  if  the  deeds 

(;/0  E\il.>  102.  Form  30,  aud  IVcco-  {»)  Rule  178,  and  Precedent  LXV. , 

dentXXVll.    Covonauts  to  erect  aud  p.  5U4. 

maintain  fences,  and  as  to  making,  (o)  Act  of  1875,  sect.  18,  last  para. 

maintenance,    and   repair    of    roads,  O^)  Act  of  1.S75,  sect.  84.  aud  notes, 

drains,  &c.,  may  (it  seems)  bo  added  [q)  Forms  20—23,  and  -ij.j.p.  420, 

to  the  transferunder  Ihile  147  (p.  37()),  420. 

but,  being  of   a  personal  cLaractor  (qq)  Frees.  XXV.,  XXNT.,  p.  4S7. 

only,   will  not   be    entered    on    the  (77(7)  Precedent  XXX Vlll..]i.41»2. 

register.     See  note  to  sect.  84  of  tho  (/•)  Precedeut  XXXIL,  p.  -490. 

Act  of  1875,  p.  208.  (rr)  Eulo  148,  p.  370. 


\.A- 


80     DISSERTATIONS  ON  DETAILS  OF  CONVEYANCING  PRACTICE. 

contain  evidence  as  to  matters  not  tlie  subject  of  registration. 
A  purchaser  of  laud  registered  with  absolute  title  cannot  demand 
covenants  for  title  (.s). 

On  a  transfer  for  value  of  leasehold  land,  or  of  freehold  land 
subject  to  a  rent,  covenants  by  the  transferor  that  the  rent  has  been 
paid  aud  the  covenants  performed,  and  bj  the  transferee  that  he 
Avill  pay  the  rent  and  perform  the  covenants  and  indemnify  the 
transferor  for  breaches,  are  implied  (;"). 

In  either  case  the  implied  covenant  may  be  varied  or  negatived 
by  express  stipulation  in  the  transfer  (?/)  ;  and  if  this  is  done  the 
fact  is  entered  on  the  register. 

"Where  the  laud  is  registered  with  absolute  title,  and  there  are  no 
incumbrances  prior  to  registration,  no  searches  appear  to  be  requisite 
except  the  one  search  in  the  Land  Registry,  the  words  of  sect.  80  of 
the  Act  of  1875  (p.  1G4)  (or  sect.  35  (p.  1G8)  and  Rule  92  (p.  358) 
in  the  case  of  leaseholds)  being  sufficiently  wide  to  protect  a  pur- 
chaser for  value  from  every  adverse  right  or  charge  that  is  not 
registered  or  protected  on  the  register  by  means  of  a  notice,  caution, 
restriction  or  inhibition  under  the  Land  Transfer  Acts. 

Where  the  land  is  registered  with  a  possessory  or  qualified  title, 
it  will  be  for  consideration  whether  under  the  circumstances  any 
searches  are  necessary  in  respect  of  the  title  prior  to  registration. 
If  the  first  registered  proprietor  was  a  purchaser  for  value  it  would 
seem  hardly  necessary  to  make  any  searches  against  him,  unless 
there  was  an  appreciable  interval  between  the  purchase  and  the 
registration.  If  he  was  not,  the  searches  should  be  carried  back  as 
usual  to  the  last  purchase  for  value. 

Where  there  is  an  incumbrance  created  prior  to  the  registration 
of  the  land  to  which  a  proprietor  has  not  been  registered  under 
Rule  121  (p.  3G8),  the  usual  searches  should  be  made  against  the 
mortgagee — including  a  search  in  the  local  deed  registry  if  the 
land  is  in  Middlesex  or  Yorkshire  (.r). 

A  registered  transfer  of  registered  land  into  mortmain  does  not 
require  enrolment  (-/). 

As  to  transfers  to  and  by  charitable  and  other  institutions,  com- 
panies, incumbents,  corporations,  &c.,  &c.,  see  Rules  95  ef  scq. 

Instruments  must  be  executed  by  the  transferor  in  the  presence 
of  a  witness,  who  must  attest  the  execution  (z) . 

(s)  Act  of  1897,  sect.  16  (3),  p.  309.  (?/)  Mortmain  and  Charitable  Uses 

(t)  Act    of    1875,    sect.    39,    and  Act,  1888,  sect.  9.     But  this  will  not 

Pi,ule  85,  p.  355.  obviate  the  necessity  of  enrolling  any 

(w)  Form  30.  separate  deed  declaring  the  charitable 


(x)  Act  of  1897,  Sched.  I.,  amend-      trusts  under  sect.  4  (9)  of  that  Act 
ment  to  sect.  127,  p.  320.  (2)  Eulc  158,  p.  378. 
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Tho  provisions  of  sect.  8  of  tlie  Conveyancing  Act,  1881,  enabling 
a  purcliasor  to  hand  a  cheque  to  a  solicitor  producing  a  deed  with 
a  receipt  in  it,  a])ply  to  registered  land  (a). 

It  is  submitted  that  there  is  no  need  to  endorse  a  receipt  for  tho 
purchase-money,  even  when  not  acknowledged  in  the  body  of  tho 
transfer.     See  Form  14,  p.  418, 

The  instrument  must  bo  stamped  with  the  proper  Inland 
Revenue  stamp  before  it  is  brought  to  the  registry  (/>).  In  case  of 
dispute  as  to  the  sufficiency  of  the  stamp,  the  instrument  can  be 
noted,  so  as  to  preserve  its  priority  while  the  question  is  being 
tried  {c). 

The  instrument  should  be  taken  or  posted  to  the  registry  (d),  with 
the  vendor's  land  certificate  (c),  as  soon  as  possible  after  execution, 
with  the  proper  Land  Registry  stamp  (cr)  or  (if  sent  by  post)  Bank  of 
England  notes,  or  postal  or  Post  Ollice  order  or  banker's  draft  (./'), 
for  the  fee.  No  written  form  of  application  is  required  to  accom- 
pany it  {d ) ;  but,  if  sent  by  post,  of  course  a  covering  letter  giving 
the  name  and  address  of  the  sender,  and  directions  as  to  the  return 
of  the  land  certificate,  should  accompany  it. 

AVhere  the  land  purchased  is  to  be  added  to  an  estate  already 
registered  an  application  to  that  effect  should  be  added  to  the 
transfer  (.//'),  and  the  number  of  the  title  to  which  it  is  to  be  added 
should  be  given,  and  the  land  certificate  of  that  title  left  for  in- 
dorsement when  the  transfer  is  delivered  at  the  registry  ;  otherwise 
a  separate  title  and  land  certificate  will  be  made  and  issued. 

On  the  receipt  of  the  instrument  (duly  stamped),  notice  is  sent 
to  the  transferor  at  his  registered  address,  but  no  reply  is  required. 
The  registration  is  not  completed  till  three  clear  days  have  elapsed 
after  such  notice  has  been  given  {//). 

It  is  not  the  practice  to  send  the  di-aft  entries  for  approval  by 
the  applicant  unless  some  doubtful  question  arises  upou  them. 
The  entries  are  made  in  the  register,  and  the  certificate  retm-ned 
endorsed,  or  a  new  one  issued,  in  the  course  of  a  few  days. 

(a)  Act  of  1S97,  sect.  9  (1),  p.  297.  piu'cliasod  at  tlio  Lauil  Eogistry, 
(t)  Act  of  1875,  sect.  83  (7),  p.  206.  Somerset  IIouso,  and  other  places 
(0  Eido  165,  p.  380.  ^'^^^^  ^^^^'^'^  Rovenuo   stamps  are 

(d)  Eulo  160,  p.  379.  /  ^\  -n       rs    -i        T,    T     "         .o- 
^  ^                 '^      '                                    (/)  Fee  Order,  Eulo  /,  p.  48 1. 

(e)  See  ajite,  pp.  36  and  70.  (^)  Precedent  XXXI.,  p.  490. 
(ee)  Land  Eogistry  stamps  can  be  {g)  Eule  161,  p.  379. 
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VII. — Declarations  of  Trust. 

T^liere  the  registered  proprietor  of  land,  being  also  the  beneficial 
owner  of, it,  declares  a  trust  enforceable  in  equity  in  favour  of 
another  person  absolutely,  it  would  appear  from  the  analogy  of  the 
general  law  as  to  unregistered  land,  that  that  person  can  require 
him  either  to  execute  a  transfer  to  him,  or  to  apply  for  a  restric- 
tion {//)  against  his  dealing  with  the  land  on  the  register  without 
either  the  consent  of,  or  (if  preferred)  notice  to,  the  beneficiary. 
Or  he  may  apply  for  an  inhibition  (/)  to  the  like  effect,  or  may 
lodge  a  caution  (/.).  Where  the  declaration  of  trust  amounts  to 
a  settlement,  it  will  be  dealt  with  according  to  the  methods  set 
forth  under  that  head  below. 

If  there  is  no  other  conveyance  of  the  legal  estate,  the  instru- 
ment of  transfer  will  apparently  require  a  10s.  stamp.  Where 
land  or  a  charge  is  transferred  to,  or  registered  in  the  name  of,  a 
person  as  the  nominee  of  another,  a  declaration  of  trust  should  be 
made  outside  the  register,  and,  if  thought  necessary,  protected  by 
a  restriction  as  above  suggested. 

In  cases  where,  under  the  present  practice,  the  trust  would  have 
been  kept  off  the  face  of  the  title  deeds — as,  for  instance,  where  a 
conveyance  is  made  to  trustees  upon  trust  to  sell  and  hold  the  pro- 
ceeds iipon  the  trusts  of  a  settlement  of  even  date — it  is  not  easy  to 
say  whether  or  not  a  caution,  restriction  or  inhibition,  ought  to  be 
entered  in  favour  of  the  beneficiaries.  The  principle  stated  in 
Rule  70,  p.  352,  as  to  settled  land  would  be  against  any  such  entry 
being  made.  On  the  other  hand,  if  an  entry  is  not  made,  the  bene- 
ficiaries have  no  right  to  indemnity  out  of  the  insurance  fund  in 
case  of  loss  by  a  fraudulent  breach  of  trust  (/).  The  circumstances 
of  each  case  will  probably  furnish  the  best  guide  as  to  Avhat  ought 
to  be  done. 


VIII.— Disclaimer. 

It  does  not  appear  that  any  entry  on  the  register  is  necessary 
in  consequence  of  a  disclaimer  by  a  devisee  in  trust.  The  personal 
representative  should  have  notice  of  it,  to  prevent  his  transferring 
the  estate  into  the  name  of  the  disclaiming  trustee,  or,  if  this  is 

(h)  Act  of  1875,  sect.  58,  p.  189,  and  (/,)  jbid.  sect.  53,  p.  185,  Eule  188, 

Fonn  57,  p.  429.  „_„        ,  „         .„         ._. 

f^Tv.-\        4.—       100        iT>  p.  388,  and  Form  o3,  p.  432. 

(?)  Ibid.  sect,  o/,  p.  188,  and  Prece- 
dent LXI.,  p.  503.  (l)  Act  of  1897,  sect.  7  (3),  p.  288. 
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impracticable,  probaLly  a  caution  (u/)  or  inlilLition  (//)  could  bo 
entered.  If,  by  error,  the  estate  is  transferred  to  the  disclaiming 
trustee,  it  is  conceived  that  he  could  call  upon  his  registered  co- 
proprietors  to  obtain  an  entry  under  llule  lol,  p.  -30:^,  or  obtain 
rectification  of  the  register  (o).  If  he  finds  himself  the  sole  regis- 
tered proprietor,  he  will  probably  have  to  transfer  to  the  person  or 
persons  who  may  be  duly  appointed  trustee  or  trustees  in  liis 
place.  To  join  with  his  registered  co-proprietors  in  a  transfer  to 
them  alone  would  bo  dangerous,  as  it  might  be  held  to  constitute  an 
acceptance  of  the  trust  (see  Urc/t  v.  JVa/hrr,  3  My.  &  Cr.  70'^). 


IX.— Disentailing  Deeds. 

The  actual  entries  to  be  made  and  cancelled  in  the  register  in 
consequence  of  a  disentailing  deed  will  vary  very  much  in  different 
cases,  according  to  the  mode  in  which  the  registration  of  the  settle- 
ment has  been  carried  out.  But  the  principle  to  be  observed  in 
all  cases  will  be  a  fairly  simple  one,  namely  to  represent  on  the 
register,  in  conformity  with  sect.  68  of  the  Act  of  1875  and  sect.  7 
of  the  Act  of  1897,  the  altered  circumstances  of  the  land.  A  few 
examples  will  illustrate  this. 

1.  Where  the  disentailmeut  is  effected  by  tenant  in  tail  in  pos- 
session, who  limits  the  land  to  the  use  of  himself  in  fee 
simple. 

(a)  Where  the  land  was  registered  in  the  name  of  the 
tenant  in  tail,  with  a  restriction  in  favour  of  the  trustees  of 
the  settlement. — Xo  alteration  of  the  register  as  to  the 
proprietor  is  required ;  but  if  there  are  subsisting  any  terms 
for  raising  jointures,  portions,  or  other  estates  anterior  to 
the  estate  of  the  tenant  in  tail,  notice  of  them  shoidd  be 
entered  on  the  register,  under  sect.  50  of  the  Act  of  1875 
(p.  181)  and  llules  IGG  to  IGl)  (p.  381).  In  this  connection 
it  may  be  observed  that  although  such  terms  "being  created 
for  mortgage  purposes"  cannot  themselves  be  registered  (see 
amendment  to  sect.  11  of  the  Act  of  1875,  p.  141,  note  (r) ), 
yet  there  is  nothing  in  the  Acts  or  Rules  to  preclude  notice 
of  them  being  entered. 

(b)  Where  the  land  was  registered  in  the  names  of  tlie 

(»0  Act  of  1875,  sect.  53,  p.  \So.  (o)  Under  sect.  95  or  m  of  the  Act 

(h)  Ibid.  sect.  57,  p.  188.  of  1875,  p.  213. 
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trustees  of  tlio  settlement. — The  trustees  sliould  transfer  to 
the  person  who  has  disentailed,  applying  at  the  same  time 
(if  necessary)  for  the  registration  of  restrictions  as  in  the 
last  case. 
2.  Where  the  disentail  is  effected  by  tenant  for  life  and  tenant 
in  tail  in  remainder,  giving  them  a  joint  power  of  appoint- 
ment, but  retaining  the  estate  for  life  of  the  tenant  for  life 
imder  the  original  settlement. 

(a)  Where  tenant  for  life  is  registered  as  proprietor,  with 
a  restriction  in  favour  of  the  trustees  of  the  settlement. — 
No  alteration  apparently  need  be  made  in  the  register, 
unless  and  until  the  power  is  exercised.  If  the  tenant  for 
life  elects  (jj)  that  the  donees  of  the  power  shall  be  regis- 
tered as  proprietors,  he  should  transfer  to  himself  and  the 
other  donee,  and  the  trustees'  restriction  should  be  either 
withdra\NTi  or  modified  in  favour  of  the  trustees  of  long 
terms  or  other  persons  interested  in  priority  to  the  tenant 
for  life  as  above  stated. 

(b)  Where  the  trustees  of  the  settlement  were  registered 
as  proprietors,  they  should  transfer,  as  directed  by  the 
tenant  for  life  (q),  either  to  him,  subject  to  a  restriction  in 
their  own  favour,  or  to  him  and  the  other  donee  of  the 
power  of  appointment,  with  such  restrictions  as  may  be 
necessary  in  favour  of  the  trustees  of  long  terms  or  other 
persons  as  aforesaid. 

Where  the  estate  tail  to  which  the  disentailing  deed  relates  is 
created  by  a  will,  and  either  the  testator  or  the  personal  represen- 
tatives appear  on  the  register  as  proprietors  at  the  time  of  the 
disentail,  it  will  be  the  duty  of  the  personal  representatives  (;•)  to 
apply  for  tlie  registration  of  the  proper  persons  (-s)  and  consequent 
proper  restrictions  on  the  lines  above  suggested,  subject,  of  course, 
to  the  proper  protection  of  all  overriding  claims  and  charges  under 
the  will  having  priority  to  the  estate  tail. 

Where  the  disentailing  deed  limits  the  land  to  such  uses  as  A. 
and  B.  sliall  jointly  appoint,  and  subject  thereto,  and  to  the  use  of 
A.  for  life,  with  remainder  as  B.,  if  he  smwive  A.,  shall  appoint, 
and  in  default  to  the  uses  of  the  previous  settlement ;  it  will  have 
to  be  considered  whether  a  restriction  or  inhibition  ought  to  be 

{p)  Act  of  1S97,  sect.  6  (1).  (r)  Ibid.  sect.  6  (5). 

Iq)  Ibid.  sect.  6  (1).  (s)  Ibid.  sect.  6  (1),  and  Rules. 
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entered  to  prevent  A.  from  dealing  with  the  estate  if  he  survive  B., 
and  to  prevent  13. 's  personal  representative  from  dealing  with  it  if 
15.  survives  A.  but  dies  without  exercising  his  power  (««). 


X.— Exchanges. 

Exchanges  arc  effected,  wlicro  hoth  lands  are  registered,  by 
mutual  transfers,  or  by  order  of  the  Board  of  Agriculture  (Rule  103, 
p.  302).  Where  one  piece  is  registered  and  the  other  is  not,  the 
exchange  is  effected  by  an  instrument  of  transfer  and  a  convej'ance 
respectively.  "Where  part  on  either  side  is  registered  and  part  not, 
it  is  best  to  comprise  the  whole  in  a  convej'ance,  which  will  bear 
the  stamp  duty,  and  to  execute  separately  a  transfer  of  the  regis- 
tered portion,  which  will  require  no  stamp  (Rule  164,  p.  380). 
See  also  Rule  104,  p.  3G3,  and  the  notes  thereto. 

There  seems  no  reason  to  doubt  that  the  provisions  of  sects.  30 
and  35  of  the  Act  of  1875,  as  to  the  title  of  a  purchaser  for 
valuable  consideration  of  land  registered  with  an  absolute  title, 
apply  to  a  person  taking  such  land  by  exchange,  and  the  general 
directions  above  given  for  conveyances  on  sale  will  apply. 

It  is  apprehended  that  an  exchange  is  not  "  an  instrument  exe- 
cuted on  sale "  within  the  meaning  of  the  sub-sect.  (2)  of  the 
20th  section  of  the  Act  of  1897  relating  to  compulsory  registration 
(and  see  aitte,  p.  54,  on^po^f,  p.  312). 


XI. —Indemnities. 

It  will  sometimes  be  necessary  for  the  vendor  of  registered  land 
to  give  the  purchaser  an  indemnity  against  some  registered  burden 
of  which  he  cannot  obtain  a  release,  or,  in  the  case  of  possessory 
or  qualified  title  against  estates  and  interests,  excluded  from  the 
effect  of  registration.  On  a  sale  of  leaseholds  there  are  implied 
covenants  on  the  part  of  both  pai'ties  (/)  ;  but  here,  too,  some  addi- 
tional indemnity  may  sometimes  be  required.  In  these  and  similar 
cases  there  seems  no  reason  wdiy  the  indemnity  shoidd  not  be  given 
by  a  suitable  addition  to  the  instnmient  of  transfer  under  Rule  147, 
p.  376.  The  form  of  the  indemnity  would  be  substantially  the 
same  as  ^^ith  unregistered  land. 

(ss)  Form  10,  p.  417.  (0  Act  of  1875,  sect.  39,  p.  170. 
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If,  as  would  usually  be  the  case,  the  purchaser  wishes  the  indem- 
nity to  he  recorded  on  the  title,  he  shoidd  make  a  written  applica- 
tion (ft)  under  Eule  83,  p.  356,  to  that  effect,  and  leave  it  in  the 
registry  at  the  same  time  as  the  indemnity  itself.  The  indemnity 
would  then  be  filed  in  the  office,  and  a  reference  thereto  would  be 
entered  in  the  register. 

If  the  indemnity  takes  the  form  of  a  charge  upon  other  regis- 
tered land  belonging  to  the  vendor,  which  charge  is  capable  of 
direct  registration  under  the  Land  Transfer  Acts,  of  course  it 
should  be  registered  in  the  usual  way  against  the  land  affected, 
and  in  that  case  the  note  of  the  indemnity  would  refer  to  that 
reo-istration.  For  instance,  where  a  vendor  holding  land  subject 
to  a  chief  rent  transfers  part  of  it  to  a  purchaser,  and  indemnifies 
him  by  creating  a  rentcharge  in  his  favour  of  like  amount  issuing 
out  of  the  land  retained,  here  the  rentcharge,  as  soon  as  created, 
may  be  directly  registered  as  a  separate  title  {>(),  in  which  case  it 
would  also  be  entered  as  a  burden  (x)  against  the  land  affected  by 
it,  as  well  as  being  referred  to  on  the  title  of  the  land  benefited. 
Of  course,  the  entry  as  a  burden  would  only  be  made  where  it 
appeared  that  the  charge  was  such  as  either  under  the  Land 
Transfer  Acts  {>/)  or  otherwise  the  vendor  had  power  to  create. 

Similarly,  if  the  indemnity  is  fortified  (either  expressly  or  by 
implication,  under  sect.  44  of  tli^e  Conveyancing  Act,  1881)  by  a 
power  of  entry  on  the  rest  of  the  land  subject  to  the  charge,  it  may 
be  noted  against  the  title  to  that  land  (z)  on  proof  of  the  grantor's 
power  to  create  it. 

XII.— Leases  and  Agreements  for  Leases. 

Hegistration  of  title  under  the  Land  Transfer  Acts  has  no  effect 
on  the  form  of  leases  or  agreements  for  leases,  nor  does  the  fact  of 
the  registration  of  the  lessor  as  proprietor  of  the  freehold  (or 
superior  leasehold)  confer,  of  itself,  validity  on  the  lease  or  agree- 
ment {a) . 

Leases  and  agreements  in  occupation  for  terms  not  exceeding 
twenty-one  years   do   not  require   to  be  noted  as  incumbrances 

(tt)  Precedent  LXVII.,  p.  505.  iv)  Sect.  22  of  the  Act  of  1875,  as 

■    (n)  First  paragi-aph  of  sect.  82  of      l^p^""^  ^'^  ■'^'^^*-  ^   ^^'  ^^^  ^^<^  «^ 
the  Act  of  1875,  p.  203,  and  Eule  84,  ^J^'  ^^^^^,  ^^^^_   jg  ^^  ^^^  ^^^  ^^ 

P"  ,.'^'  ,  ,       .  1875,  as  amended  hy  the  First  Sched. 

(a;)  Second  paragraph  of  sect.  82      to  the  Act  of  1897. 
of  the  Act  of  1875,  and  Eule  83.  ^a)  See  ante,  p.  21. 
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against  the  lessor's  title  (h) ;  othor  leases,  unless  so  noted  {c),  are 
liable  to  extinction  on  a  transfer  for  value  of  the  land,  if  registered 
with  absolute  title  {'/). 

There  is  also  power  to  register  the  title  of  the  lessee  to  a  lease 
for  life  or  lives,  or  dotorminablo  on  a  life  or  lives,  or  for  a  term  of 
years  of  which  more  than  twenty-one  are  unexpired  (^).  In  dis- 
tricts where  registration  of  title  is  compulsory,  the  title  to  leases 
for  forty  years  or  more,  or  for  two  or  more  lives,  must  be  regis- 
tered before  the  lessee  can  obtain  the  legal  estate  (/').  This  rule 
applies  whether  the  lessor's  title  bo  registered  or  not.  These 
considerations  suggest  inquiry  on  the  following  points,  Avhich  we 
will  take  in  their  order,  namely  : — 

1.  Tlie  lessor's  title. 

2.  The  preparation  of  the  lease. 

3.  llegistration  of  the  leasehold  title  and  compulsory  regis- 

tration of  leases. 

4.  Notice  of  leases  and  agreements  against  the  lessor's  title. 
6.  Leases  and  agreements  that  do  not  require  registration. 

Dealings  with  leases  are  dealt  with  under  other  headings,  such 
as  Conveyances  on  Sale,  Mortgages,  Settlements,  &c.  Long  terms 
created  for  mortgage  pm-poses  will  be  treated  under  the  heads  of 
Mortgages  and  Settlements. 

1.  The  Lessor's  Title. 

As  we  have  already  seen  (rj),  power  to  grant  leases  is  not 
included  among  the  statutory  powers  of  the  registered  proprietor 
of  land  as  such.  In  ordinary  cases,  where  the  lessee  accepts  the 
lease  without  inquiry  as  to  the  lessor's  title,  this  consideration  is 
immaterial,  but  in  cases  where  an  investigation  of  the  lessor's  title 
is  required,  it  will  be  necessary  either  to  inquire  outside  the  regis- 
ter as  to  his  power  to  grant  the  lease,  or  to  stipidate  that  the 
acceptance  of  the  lease  shall  be  conditional  on  registration  of 
the  lessee,  as  proprietor  thereof  with  absolute  title,  being  obtained. 
"Wliere  the  lessor  is  registered  as  proprietor  with  absolute  title  of 
the  freehold  (or  of  a  suj)erior  leasehold)  and  there  are  no  cautions, 
restrictions  or  inhibitions  on  the  register,  it  is  the  practice  of  the 

-    {h)  Act  of  1875,  sect.  18  (7),  p.  149,  (/)  Rule  59,  p.  349,  in  pm-sixanco 

and  sect.  50,  p.  181.  of  sect.  22  (G)  (-)  of  the  Act  of  1897 ; 

(c)  Ibid,  sects.  50,  51,  pp.  181 — 183.  and  see  ante,  pp.  57 — 59. 
((/)  Ibid,  sects,  30,  35,  pp.  164,  168.  («7)  Ante,i>.  21,  and  post,  Eulc3  45— 

(p)  Ibid.  sect.  11,  p.  140.  49,  and  notes  thereto,  pp.  340—342. 
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Land  Eegistiy  to  accept  a  statutory  declaration  by  him  (//),  stating 
Ills  beneficial  capacity  or  power  to  grant  the  lease,  as  sufficient 
evidence  for  the  registration  of  the  lessee  with  an  absolute  title  to 
the  leasehold  interest.  Where  the  lessor  is  not  the  registered 
proprietor  (as  will  not  unfrequently  happen  in  the  case  of  settled 
land),  or  where  the  lessor's  title  is  possessory  or  qualified,  further 
inquiry  will  usually  be  necessary  before  the  leasehold  title  can 
be  registered  as  absolute.  If  the  intending  lessor  objects  to 
the  stipulation  suggested,  the  intending  lessee  should  require  an 
abstract  of  the  beneficial  title.  The  length  of  this  abstract  will, 
of  course,  vary  according  to  cn-curostances,  but  it  would  not  seem 
necessary  in  any  case  for  it  to  go  further  back  than  to  a  registered 
proprietor  with  absolute  title,  appearing  to  be  beneficially  entitled 
as  a  purchaser  for  valuable  consideration  (/). 

2.  The  Preparation  of  the  Lease. 

A  lease  intended  for  registration  may  be  in  any  form,  but  it  is 
advisable  to  communicate  beforehand  with  the  Map  Department 
of  the  Land  Registry,  in  order  to  secure  a  correct  description  of 
the  parcels,  and  an  accurate  plan  for  the  lease  itself,  so  as  to  avoid 
questions  when  it  is  laid  down  on  the  ordnance  map,  or  (if  the 
lessor's  title  is  registered)  on  the  registered  map  of  the  lessor's 
land.  Where  several  leases  are  to  be  granted,  according  to  a 
general  plan,  the  general  plan  should  be  communicated  to  the 
same  department  first,  and  any  changes  made  in  it  in  course  of 
development  of  the  estate  should  also  be  mentioned  from  time  to 
time. 

Before  completing  the  lease,  a  search  in  the  index  map  against 
the  land  (if  unregistered)  or  against  the  lessor's  title  (if  registered) 
is  advisable,  to  make  sure  there  is  no  adverse  registration  affecting 
the  land  to  be  demised. 

3.  Registration  of  the  Leasehold  Title,  and  Compulsory  Registration 

of  Leases. 

Where  a  lease  (not  originally  created  for  mortgage  purposes)  is 

for  a  life  or  lives,  or  determinable  on  a  life  or  lives,  or  for  a  term 

of  years  of  which  more  than  twenty- one  are  unexpired  (/.•),  the 

title  to  it  can  be  registered  in  the  same  way  as  the  title  to  the  free- 

(^)  Precedent  v.,  p.  476.  (^)  Act    of    1875,    sects.    11,   68, 

(i)  Ante,  p.  21.  pp.  140,  191. 
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hold,  provided  it  is  not  suLject  to  an  absolute  prohibition  against 
alienation,  and,  in  districts  where  registration  of  title  is  compul- 
sory, it  must  be  so  registered  in  all  cases  where  the  lease  is  for 
forty  3^ears  or  more,  or  for  two  or  more  lives  (/), 

A  lease  and  a  reversionary  lease,  to  take  effect  in  possession 
upon  or  within  one  month  after  the  expiration  of  that  lease,  where 
the  beneficial  interest  in  both  is  vested  in  the  same  person,  are  to 
be  deemed  to  create  one  continuous  term  (;/). 

The  process  of  making  application  for  registration  of  a  leasehold 
title,  both  where  the  lessor's  title  is  registered  and  where  it  is  not, 
will  be  found  fully  stated  in  Piules  43  d  scq.,  p.  344,  and  the 
notes  thereto. 

Extensions  of  the  term,  and  alterations  of  the  rent  and  covenants 
are  not  very  usual ;  but,  if  made,  they  should  be  registered  in  the 
same  way  as  the  original  lease.  Short  particulars  of  them  would 
apparently  be  entered  in  the  Property  Register  of  the  leasehold 
title,  lienewals  are  in  fact  ncAv  leases,  and  would  probably  be 
registered  as  such. 

Assignments  and  mortgages  of  registered  leaseholds  are 
effected  by  the  same  instruments  of  transfer  and  charge  as  in 
the  case  of  freehold  land.  (See  anfo,  "Conveyances  on  Sale," 
pp.  76  to  81  ;  and  post,  "  Mortgages,"  pp.  92  to  109  ;  and 
"Settlements,"  pp.  115  to  122.) 

As  to  the  determination  of  the  lease  either  by  sui-render,  merger, 
efflux  of  time,  &c.,  see  sect.  20  of  the  Act  of  1875,  p.  155,  and 
Eules  181  to  183,  p.  382. 

4.  Notices  of  Leases  and  Agreements  against  the  Lessor's  Title. 

Where  the  title  to  the  freehold  or  superior  leasehold  is  regis- 
tered, and  where  the  term  or  sub-term  granted  (or  agreed  to  be 
granted)  is  for  a  life  or  lives,  or  is  determinable  on  a  life  or  lives, 
or  exceeds  twenty-one  years,  or  where  the  occupation  is  not  in 
accordance  with  the  lease  or  agreement,  it  should  bo  protected  on 
the  register  by  a  notice — for  the  entry  of  which  the  lessee,  or  any 
person  interested,  may  apply  to  the  registrar  (o).  Unless  this  is 
done,  it  is  possible  for  a  bond  Jidc  registered  purchaser  of  the 
freehold  or  superior  leasehold  to  acquire  it  free  from  the  lease  [j)). 

(0  Act  of  1897,  sects.  22  (6)  (g)  aud  (o)  Act  of  1875,  sect.  50,  p.  181 ; 

24,  and  Rule  59,  p.  3-49  ;  and  see  ante,  and  6ee  ante,  p.  83,  as  to  long  terms 

pp.  57 — 59,  and  ^josf,  p.  313.  for  raising  portions,  &c. 

^  {n)  Eulo  56,  p.  347.  {p)  Ibid,  sects.  30,  35,  49. 
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Sects.  50  and  51  and  Eules  166  to  169,  p.  381,  and  the  notes 
thereto,  contain  information  as  to  the  mode  of  application  for 
registration  of  notices  of  leases. 

Where  (as  often  happens  on  building  estates)  an  agreement  is 
made  long  prior  to  the  grant  of  the  lease,  it  would  seem  as  neces- 
sary to  register  a  notice  of  the  agreement  as  of  the  lease  itself.  In 
that  case,  the  registration  of  the  agreement  is  cancelled  when  the 
lease  is  registered. 

On  large  estates,  where  leases  are  numerous,  the  property  can, 
with  the  assistance  of  the  lessor  or  his  solicitor,  he  divided  on  the 
register  into  blocks,  imder  which  the  leases  can  be  scheduled,  with 
spaces  left  for  future  entries  in  regard  to  each  block,  facilitating 
searches  and  preventing  confusion  as  dealings  become  more  com- 
plicated. A  special  index  is  also  made,  by  plan,  wherever  there 
are  many  notices  of  leases. 

Mining  leases  granted  before  1st  January,  1898,  or  before  the 
first  registration  of  the  land,  appear  to  be  excepted  from  the  need 
of  protection  by  notice.  But,  if  made  afterwards,  they  must 
apparently  be  entered  on  the  register  {q) . 

It  seems  that  all  reversionary  leases  should  be  protected  by 
notices,  however  short  the  term  for  which  they  are  granted  (r). 
-  A  right  of  renewal,  or  an  option  to  purchase  contained  in  a 
lease,  appears  to  be  sufficiently  protected  by  the  notice  of  the  lease 
itself ;  but,  where  such  a  right  exists,  it  is  the  practice  to  state  it 
in  the  notice,  and  to  make  a  special  entry  in  the  register  (.s). 

The  registration  of  notice  of  a  lease  confers  no  additional 
validity  to  it,  so  that  it  would  seem  that  if  the  lease  can  be  shown 
to  have  been  invalid  throughout,  the  notice  can  be  removed  from 
the  register  by  a  simple  application  to  the  registrar  (/),  supported 
by  the  necessary  evidence  for  that  purpose,  though  the  Acts  do  not 
contain  any  express  provision  in  that  behalf. 

It  is  conceived  that  the  protection  of  a  notice  of  a  lease  would 
probably  cover  also  any  extension  or  renewal  of  the  term,  or  altera- 
tion of  the  rent  or  covenants  that  would  be  disclosed  by  inquiry 
made  in  the  usual  way,  but  it  would  be  advisable  (to  avoid  all 


(7)  Act  of  1875,  sect.  18  (4)  (5)  as  or   agreement,   cannot   extend   to   a 

amendedbySclied.I.oftlieActof  1897.  case  where  the  lease  or  agreement  is 

(r)  Sect.  18  (7)  of  the  Act  of  1875,  reversionary, 

■which,  being  confined  to  cases  where  («)  Eulo  168,  p.  382. 

there  is  an  occupation  under  the  lease  [t)  Under  Eule  IG,  p.  337. 
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possible  question),  in  case  of  any  such  extension,  renewal,  or 
alteration,  to  register  notice  thereof,  the  procedure  for  which  is  the 
same  as  for  the  notice  of  the  original  lease. 

A  more  holding  over,  being  a  yearly  tenancy  only,  does  not 
apparently  require  to  be  noticed,  as  it  seems  sufficiently  protected 
by  sect.  18  (7)  of  the  Act  of  1875. 

Wliere  a  lease  is  protected  by  notice  against  the  lessor's  title, 
notliing  further  can  be  done  in  regard  to  it  under  that  title,  no 
note,  for  instance,  of  an  assignment,  mortgage,  or  underlease  need 
(or  can)  be  tliere  made.  Such  entries  can  only  be  effected  by 
registering  the  title  to  the  leasehold  interest,  under  sect.  11  of  the 
Act  of  187o.  Such  registration  is  made  obligatory  on  assignments 
on  sale  of  certain  classes  of  leases  (as  to  which  see  ante,  Chap- 
ter VIII.,  p.  52)  under  Pailes  58  and  50,  pp.  348,  310. 

When  application  is  made  to  remove  the  notice  of  the  lease  on 
any  otlier  ground  than  that  of  expiration  of  the  term,  r.g.,  on  tlie 
ground  of  surrender  or  merger,  the  title  to  the  leasehold  interest 
must,  unless  it  is  registered  under  sect.  11  of  the  Act  of  1875, 
p.  140,  be  proved  in  the  usual  way  (.r). 

AVhere  both  the  freehold  and  the  leasehold  title  are  registered, 
the  notice  can  usually  be  removed  on  the  application  of  the 
registered  proprietor  of  either  title,  with  the  consent  of  the  regis- 
tered proprietor  of  the  other,  and  evidence  by  statutory  declaration 
that  they  are  both  beneficially  entitled,  or  have  the  requisite  power 
respectively  to  make  the  surrender  or  merger  effectual.  See 
Kules  182  and  183,  p.  386,  and  the  notes  thereto. 

5.  Leases  and  Agreements  that  do  not  require  Registration. 

Leases  and  agreements  for  leases  and  other  tenancies  for  any 
term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in 
cases  where  tliere  is  an  occupation  under  such  tenancies,  are  not 
deemed  incumbrances  within  the  meaning  of  the  Acts  (//),  and  do 
not  require  registration,  being  protected  even  as  against  a  regis- 
tered purchaser  for  valuable  consideration  (~).  But  the  registrar, 
upon  a  proper  application,  may,  if  he  tliink  fit,  enter  notice  of  such 
leases,  agreements,  and  tenancies  where  their  existence  is  proved 
to  his  satisfaction  {a).  As  to  this,  see  Eule  178,  p.  385.  Notice 
so  entered  would  be  treated  similarly  to  a  notice  under  sect.  50,  as 
to  which  see  aitfe,  p.  89. 

(x)  Eulo  183,  p.  386,  and  note.  (;)  Ibid,  sects.  30  ami  35. 

(y)  Act  of  1875,  sect.  18  (7).  (o)  Ibid.  sect.  18,  last  pnrngraph. 
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XIII.— Mortgages  and  Charges. 

As  to  tlie  general  position  of  a  mortgagee,  or  charge-creditor,  of 
registered  land,  and  the  searches  and  other  precautions  and  for- 
malities to  he  ohserved  on  the  creation  of  a  charge,  see  foifc, 
Chapter  YI.  (pp.  29—38).  And  as  to  the  form  and  drafting  of 
the  charge  itself,  many  of  the  suggestions  made  above  under  the 
head  "  Conveyances  on  Sale  "  are  also  applicable. 

In  the  present  chapter  it  is  proposed  to  consider : — 

1.  How  mortgages  and  charges  of  registered  land  are  created, 

2.  How  they  are  dealt  with  when  created, 

3.  How  the  mortgagee,  or   charge-creditor,  can  enforce  his 

secmity, 

4.  IIow  the  charge  is  put  an  end  to,  and 

5.  The  position  of  incumbrancers  under  incumbrances  prior 

to  the  first  registration  of  the  land. 

1.  How  Mortgages  and   Charges  of  Registered  Land 

ARE  Created. 

Mortgages  and  charges  of  registered  land  can  be  made  in  three 
principal  ways : — 

(a)  By  a  statutory  instrument  of  charge  completed  by  regis- 

tration {h) ; 

(b)  By  mortgage  or  charge  off  the  register ;  which  may  be 

protected  either  by  a  caution  or  restriction  (e),  or  by 
a  statutory  transfer  of  the  land  to  the  mortgagee,  with 
a  caution  to  protect  the  equity  of  redemption ;  and 

(c)  By  deposit  of  the  land  certificate,  which  may  be  protected 

by  a  notice  (d). 

"We  will  take  these  in  their  order. 

(a)  Where  the  Charge  is  by  Statutory  Instrument,  completed 
by  Registration. 

Every  registered  proprietor  of  freehold  or  leasehold  land  may 
charge  the  land,  in  manner  prescribed  by  Eules,  with  the  payment 
at  an  appointed  time  of  any  principal  sum  of  money,  either  with 
or  without  interest  (f),  or  of  an  annuity  or  other  periodical  pay- 

(b)  Act  of  1875,  sect.  22,  and  {d)  Act  of  1897,  sect.  22  (6)  (f), 
Eule  lOB,  p.  04.  and  Eule  200,  p.  291. 

(c)  Ibid.  sect.  49.  (e)  Act  of  1875,  sect.  22. 
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raent  (/),  and  the  charge  may  be  with  or  without  a  power  of  sale 
to  bo  exorcised  at  or  after  a  time  appointed.  The  cliarge  is  com- 
pleted b}'  tlie  registrar  entering  on  the  register  the  person  in  whoso 
favour  the  charge  is  made  as  the  proprietor  of  the  charge  and  the 
particulars  of  the  charge  {(j). 

A  charge  can  also  be  created  by  a  person  entitled  to  be  regis- 
tered as  proprietor  of  land  before  being  himself  actually  so 
registered  (//). 

Charges  are  subject  to  the  provisions  of  the  Act  of  1875  as  to 
qualified  or  possessory  titles  (/).  In  all  other  respects  it  would 
seem  that  the  title  of  the  registered  charge  creditor  is  unimpeach- 
able. There  is,  however,  no  section  in  either  of  the  Acts  defining 
his  position  in  terms  corresponding  with  those  of  sects.  30  and  30 
of  the  Act  of  1875  as  to  a  registered  transferee  for  value  of  land, 
and  it  might  be  held  that  in  the  absence  of  such  express  provision 
he  was  not  so  well  protected  in  regard,  for  instance,  to  questions 
of  notice  as  a  pui'chaser  for  value  under  those  sections. 

The  provisions  of  sects.  19,  20,  21  (except  sub-sects.  1  and  4 
which  are  inconsistent  with  the  Land  Transfer  Acts),  22,  23,  24  of 
the  Conveyancing  Act,  1881,  apply  to  charges  (/.),  which  are  (by 
Ivule  156,  p.  378)  required  to  be  executed  as  deeds.  Every  regis- 
tered charge,  in  the  absence  of  any  entry  to  the  contrary  on  the 
register,  implies  a  covenant  to  pay  the  principal  and  interest  (/), 
and  confers  on  its  registered  proprietor  a  power  of  entry  {)it),  a 
right  to  foreclose  (»),  and  a  power  of  sale  (o).  A  registered  charge 
of  leasehold  land  also  implies,  in  the  absence  of  any  entry  to  the 
contrary  on  the  register,  a  covenant  on  the  part  of  the  debtor  to 
pay  the  rent  and  perform  the  covenants  and  conditions  of  the  lease, 
and  to  indemnify  the  creditor  for  non-payment  or  breaches  (po) . 
This  covenant  is  not  implied  in  charges  (though  it  is  implied  in 
transfers — Eule  85,  p.  355)  of  freehold  land  subject  to  rents  and 
covenants,  and  should  be  inserted  expressly  in  such  cases.     The 

(/)  Act  of  1897,  sect.  9  (3).  (A)  Act  of  1897,  sect.  9  (6). 

\g)  Act  of   1875,   sect.  22.     This  (/)  Sect.  22  of  tlie  Act  of  1875  as 

section  provides  for  the  entry  on  the  amended  by  the  Act  of  1897,  Sched.  I. 

register  of  the  power  of  sale,  if  any.  (A-)  Act  of  lb97,  sect.  9. 

This  seems  no  longer  necessarj-,  now  (/)  Act  of  1875,  sect.  23. 

that,  under  sect.  9  (2)  of  the  Act  of  (m)  Ibid.  sect.  25. 

1897,  the  provisions  of  sects.  19,  20,  (n)  Ibid.  sect.  26. 

21  (except  subs.  1  and  4),  22,  23,  and  (o)  Ibid.  sect.  27,  and  Act  of  1897, 

24  of  the  Conveyancing  Act,   18S1,  sect.  9  (2). 

apply  to  charges.  (oo)  Ibid.  sect.  24. 


9-i      DISSEETATIONS  ON  DETAILS  OF  CONVEYANCING  PRACTICE. 

ordinary  coYenant  "by  a  mortgagor  to  insure  is  not  implied  and 
should  be  inserted  (under  Eulo  107,  p.  364)  in  cases  where  it  is 
required.  Subject  to  any  entry  to  the  contrary  on  tlie  register, 
charges  rank  in  the  order  of  their  registration  (yj) .  Where  any 
of  the  ahove  "  entries  to  the  contrary  "  are  required  to  be  made, 
they  should  be  inserted  in  the  charge,  in  which  case  it  is  the 
practice  to  enter  them  on  the  register  without  further  application, 
on  proof  of  the  assent  thereto  of  any  persons  who  would  be  preju- 
dicially affected  by  the  entry  being  made.  This  assent  can  be 
added  to  the  charge. 

The  "  appointed  time  "  mentioned  above  for  the  payment  of  the 
principal  may  be  either  on  a  given  date,  or  on  demand,  or  on  the 
happening  of  an  event.  There  appears  to  be  nothing  in  the  Acts 
invalidating  a  charge  by  a  registered  proprietor  in  favour  of  him- 
self, but  it  may  be  doubted  what  the  effect  of  such  a  charge,  even 
in  the  hands  of  a  registered  transferee  for  value,  would  be  as  against 
any  subsequent  incumbrancers  created  before  the  transfer  to  him. 
And  it  is  even  more  doubtful  whether  the  registered  proprietor 
himself,  or  his  voluntary  grantees,  could  claim  the  benefit  of  the 
charge  as  against  a  subsequent  incumbrancer. 

An  exception  as  to  the  use  of  the  prescribed  form  of  charge,  is 
made  in  favour  of  building  societies  incorporated  under  the  Building 
Societies  Acts  {q).  In  these  cases  the  charge  may  be  made  in  any 
form  in  pursuance  of  or  consistent  with  the  society's  rules.  This 
would,  apparently,  include  the  case  of  a  rule  enabling  charges  to  be 
made  in  any  form  approved  by  the  solicitor.  In  such  cases  the 
Eules  should  be  produced  on  registration,  together  with  (where 
the  solicitor's  approval  is  required)  the  solicitor's  certificate  that  the 
mortgage  is  approved  by  him  (r).  It  is  understood  that  in  practice 
this  exception  as  to  forms  is  extended  to  friendly  societies  and 
industrial  and  provident  societies. 

Nothing  contained  in  a  charge  will  be  effectual  to  take  away 
the  registered  proprietor's  statutory  power  of  transferring  it  on 
the  register  (-s) — though,  of  course,  a  personal  covenant  against 
alienation  would  hold  good  as  between  the  parties  to  it — nor  can 
the  power  to  consolidate  (which  may  be  reserved  by  excluding 

(jO  Act  of  1875,  sect.  28.  *«   fi-iendly  sociotics  and  industrial 

and  provident  societies. 
(5)  Act  of  1897,  sect.  9  (3).      In  ^^^  Precedent  XXXVL,  p.  491. 

practice  this  exception  is  extended  (g)  _^ct  of  1897,  sect.  9  (4)  (i). 
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sect,  17  of  the  Conveyancing  Act,  1881)  affect  any  registered  land 
in  respect  of  which  the  cliargo  is  not  expressly  registered  (/). 

If  tlie  terms  of  a  charge  are  to  be  altered  after  it  has  been 
registered,  the  registrar  may,  on  the  application  or  with  the 
consent  of  the  registered  proprietor  of  the  land  and  of  the  pro- 
prietors of  all  registered  charges  of  equal  or  inferior  priority,  alter 
the  terms  of  a  charge  (ii).  Tlio  sub-section  giving  this  power  does 
not  expressly  require  the  application  or  consent  of  the  registered 
proprietor  of  the  charge  proposed  to  be  altered,  but  Eule  111 
(p.  8G5)  prescribes  his  concurrence. 

It  does  not  appear  that  tlie  charge  confers  the  legal  estate  on 
the  creditor,  though  by  exercising  his  power  of  sale  he  has  power 
to  confer  it  (or  its  equivalent)  by  statutory  transfer  {x)  ;  also,  for 
purposes  of  priority,  there  does  not  seem  to  be  any  particular 
advantage  in  having  it.  But  if  the  creditor  wishes  to  enter  on 
the  land,  or  if  he  obtains  foreclosiu-e,  it  seems  it  would  still  be  of 
use,  and  would  be  difficult  to  obtain.  It  would  appear,  therefore, 
the  more  prudent  course  to  insert  a  conveyance  of  the  legal  estate 
by  way  of  addition  to  the  prescribed  form  of  charge  in  all 
cases  {.ex).  This  would  require  a  conveyance  of  the  same  on 
transfers  of  the  charge,  and  a  re-conveyance  on  its  discharge  {>/). 

AVhere  a  mortgage  comprises  unregistered  land  or  personal  pro- 
perty, such  as  the  goodwill  of  a  business,  or  machinery  and  plant, 
as  well  as  registered  laud,  the  best  plan  is  to  execute  a  niort"affe 
of  the  whole  by  deed  in  the  ordinary  way,  which  deed  will  beai* 
the  Inland  Revenue  stamp  duty.  The  registered  land  should  at 
the  same  time  be  charged  by  a  statutory  instrument  of  charge, 
which  will  require  no  stamp  duty  (////)  ;  but  the  stamped  deed 
should  be  produced  at  the  registry  to  show  that  the  duty  has  been 
paid  {z\  The  same  rule  will  apply  to  transfers  of  mortgages  and 
reconveyances. 

Where  the  consideration  for  the  charge  is  not  a  sum  of  money 
immediately  paid,  its  nature  can  be  concisely  stated  at  the  head  of 
the  instrument. 

If  any  variation  of  tlio  implied  covenant  to  pay  is  required,  it 
may  be  made  by  addition  to  the  instrument,  but  will  not  be  entered 
on  the  register :  only  a  simple  negative  of  the  implied  covenant 

(0  Act  of  1897,  sect.  9  (4)  (ii),  and  pp.  491,  492. 
Eulo  115,  p.  3GG.  {!/)  Soo  Trees.  XLI.,  XLII.,  p.  494. 

(it)  Ibid.  sect.  9  (5).  and  XLV.,  p.  495. 
(x)  Act  of  1875,  sects.  27, 30,  and  35.  {yi/)  Eulo  164,  p.  380. 

(arx)SeePrecs.XXXY.,XXXVTT..  (2)  Il>id. 
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can  be  registered  {(i).  In  these  cases  the  negation  should  he 
inserted  in  the  charge,  and  an  express  covenant  added  instead. 
The  same  rule  applies  to  the  implied  covenants  on  a  charge  of 
leaseholds  (/y),  the  powers  of  entry  (c),  of  foreclosure  (^/),  and  of 
sale  {(').  The  order  of  priority  (/)  between  charges  infer  se  admits 
of  being  varied  by  an  appropriate  entry. 

In  charges  of  leaseholds  it  does  not  appear  that  "privity"  is 
established  between  the  charge- creditor  and  the  lessor ;  but,  on  the 
other  hand,  it  would  certainly  seem  that  if  the  creditor  sells  under 
his  power  of  sale  privity  is  established  between  the  purchaser  and 
the  lessor  (g).  This  would  probably  in  most  cases  be  what  the 
parties  would  desire,  and,  if  the  view  be  correct,  wdll  render  mort- 
gages by  sub-demise  of  the  term  less  a  few  days  no  longer  neces- 
sary. Where  a  mortgage  by  sub-demise  is  still  preferred,  it  would 
be  safest  to  couple  it  with  a  deposit  of  the  leasehold  land  cer- 
tiiicate  as  suggested  below  (p.  100). 

Family  charges  (jointures,  portions,  pin-money,  &c.)  raiseable 
by  long  terms  will,  it  seems,  continue  to  be  raiseable  in  that 
manner,  the  usual  forms  for  such  charges  being  adhered  to.  As 
soon  as  the  charge  is  created  by  means  of  the  term  (//)  the  mort- 
gagee will  have  power  to  call  upon  the  registered  proprietor  of  the 
land  to  execute  a  charge,  in  the  prescribed  form,  to  secure  the  sum 
or  annuity  in  question.  The  charge  so  given  would  apparently 
require  no  stamp  duty  (/).  Where  the  term  under  which  the  money 
is  being  raised  is  not  the  first  in  order  of  priority,  Rule  117  (p.  363) 
should  be  studied.     See  further  as  to  these  charges,  p.  119. 

In  practice  these  two  documents  would  usually  be  executed 
together,  and  it  may  be  doubted  whether  a  mortgagee  could  be 
advised  to  part  with  his  money  until  the  statutory  charge  was 
executed  by  the  registered  proprietor  of  the  land.  Nor,  on  the 
other  hand,  considering  what  has  been  already  said  (p.  95)  as 
to  the  legal  estate  on  a  charge,  would  it  be  advisable  for  the 
mortgagee  to  forego  the  term  and  rely  wholly  on  the  registered 
statutory  charge. 

The  term  itself  cannot  be  registered  as  a  leasehold  title  (/.■)  when 
created  for  mortgage  purposes  only.  It  seems  possible  tliat  notice 
of  a  long  term  might  be  entered  on  the  register  as  a  notice  of  a 

(a)  Act  of  1875,  sect.  23.  (y)  Act  of  1875,  sects.  27,  35. 

(/>)  Ibid.  sect.  24.  (;^)  ^^t  of  1897,  sect.  G  (7). 

(c)  Ibid.  sect.  2o.  )  -n  t?   i    i  r- ,         qoa 

{d)  Ibid.  sect.  26.  (0  Kiilc  1G4,  p.  380. 

(e)  Ibid.  sect.  27.  U^)  Act  of  1897,  Sched.  I.,  amend- 

(/)  Ibid.  sect.  28.  ment  of  sect.  11. 
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lease  (/),  the  language  of  sects.  11  and  oO  of  tlio  Act  of  1H75  being 
very  similar,  and  there  being  nothing  in  tlieActof  1807  to  negative 
such  a  construction  in  the  ease  of  sect.  50  as  there  is  in  the  case  of 
sect.  11. 

Sub-charges  can  be  created  in  tlie  same  manner  as  charges  (w/), 
ntufdti.s  ))nitan((iH  :  the  sub-creditor  obtaining,  for  tlie  purposes  of  tlie 
sub-cliargo,  all  the  powers  in  regard  to  the  land  conferred  by  the 
Act  of  1S75  on  the  proprietor  of  a  charge,  viz.,  entry,  foreclosure, 
and  sale  (//),  and  the  powers  conferred  by  the  Conveyancing  Act 
on  mortgagees  (o). 

The  sub-creditor  should  inquire  of  the  original  debtor  as  to  the 
state  of  the  mortgage  debt,  for  it  does  not  appear  that  registered 
charges  are  exempted  from  the  ordinary  rule  as  to  mortgages  being 
matters  of  account,  and  the  omission  to  register  a  part- discharge  (/>) 
could  hardly  be  deemed  negligence  disentitling  the  charge-debtor 
to  the  benefit  of  this  rule.  There  does  not  appear  to  be  any  neces- 
sity for  the  sub-creditor  (if  registered)  to  give  notice  of  tlio  sub- 
charge  to  the  original  debtor. 

A  sub-mortgage  of  a  registered  charge  can  also  be  created  by 
any  means  whereby  a  mortgage  can  be  legally  or  equitably  sub- 
mortgaged,  thougli  dealings  off  the  register  by  way  of  sub-mortgage 
with  registered  charges  are  not  recommended,  owing  to  the  com- 
parative insecurity  of  the  title,  and  the  difficulty  which  the 
sub-mortgagee  would  have  in  dealing  with  his  security  or  enforcing 
it  by  sale.  If  any  such  dealing  is  attempted,  the  charge  certificate 
should  be  permanently  secured  by  the  sub-mortgagee,  and  a  notice 
of  lien  by  deposit  thereof  (</)  should  be  placed  on  the  register.  In 
default  of  tliis,  a  restriction,  or  at  least  a  caution,  should  be 
entered. 

A  charge  by  way  of  additional  or  collateral  security  may  bo  so 
described  in  the  consideration.  If  the  principal  or  original  security 
be  a  registered  charge,  it  should  be  referred  to.  If  not,  the 
principal  or  original  security  should  be  produced,  with  a  copy  for 
filing. 

Fuither  charges  are  the  same  in   point  of   form   as   original 

(0  Sect.  51  of  the  Act  of  1875.  {p)  Umler  the  Act  of  1875,  sect.  28, 

(m)  Eules     124,     125     (p.     360),  as    cxteuded  by   the  Act  of    1897, 

authorised    by    the    Act    of    1897,  Sched.  I. 

sect.  22  (6)  (c).  (7)  Under    sects.    8,    sub-sect.    6 

()()  Act  of  1875,  sects.  25,  26,  27.  (p.  295),  and  22  (6)  (f)  (p.  319)  of  tho 

(n)  Act  of  1897,  sect.  9  (2).  Act  of  1897. 

U.  H 
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charges,  no  reference  to  tlie  preceding  charge  being  necessary  or 
usual. 

Yarious  instruments  in  connection  with  charges  can,  of  course, 
be  combined  into  one — as,  for  instance,  one  instrument  may  include 
a  further  advance  on  a  second  charge,  and  alteration  of  the  days  of 
paj'ment  of  interest  thereon,  a  postponement  of  a  prior  charge  to 
both  the  second  and  further  charges,  and  the  addition  of  further 
security,  and  so  on. 

The  charge  should  be  completed  by  registration  as  soon  as 
possible  after  execution.  As  to  searches,  and  modes  of  completion, 
production  of  the  land  certificate,  &c.  (see  anie,  pp.  34  to  38).  On 
registration,  a  charge  certificate  is  prepared,  and  is  (at  the  option 
of  the  charge-creditor)  either  handed  out  to  him  or  is  deposited 
in  the  office  (r).  The  charge- creditor  has  no  right  to  retain  the 
debtor's  land  certificate,  and  should  not  do  so,  as  he  can  exercise 
his  power  of  sale  without  it  (s) .  On  a  foreclosure  its  production  is 
not  required  (/).  But  where  the  title  is  possessory  or  qualified  the 
old  title  deeds  should  be  handed  to  the  creditor  as  a  safeguard 
against  mortgages  or  equitable  deposits  prior  to  the  registration  of 
the  land. 

(b)  Where  the  Charge  is  by  Mortgage  or  other  Charge,  not 
Registered,  but  Protected  by  a  Caution  or  Restriction. 

Having  regard  to  the  difficulty  of  obtaining  satisfactory  proof 
of  title  noticed  in  a  previous  chapter  [n),  this  mode  of  procedure 
will  probably  not  be  very  often  resorted  to  where  the  mortgagor 
is  the  registered  proprietor  of  the  land.  The  security  is  not  so 
good  as  that  of  a  deposit  of  the  land  certificate  (.r) .  A  difficulty 
would  also  arise  on  attempting  to  exercise  the  power  of  sale,  owing 
to  the  purchaser's  right  to  require  either  the  registration  of  the 
vendor  as  proprietor,  or  a  transfer  from  the  registered  proprietor  of 
the  land  {y).  On  foreclosure,  too,  a  rectification  of  the  register 
would  be  necessary  (;:) . 

The  mortgage  may  be  in  any  form  sufficient  to  charge  the  land, 
and  the  registered  proprietor  should,  if  himself  the  mortgagor, 

(r)  Act  of  1897,  sect.  8  (4)  (i).  {x)  Act  of  1897,  sect.  8,  sub-sect.  6 

(«)  Ibid.  (4).  (P-  29.3). 

,  ,  _  (y)  Ibid.  sect.  16  (2). 

{t)  Eule  110,  p.  365.  \J^  u^^^^   ^^^^_  ^,^^f  ^^^  ^^^  ^j 

(m)  Ante,  p.  21.  1875,  or  Eule  16,  p.  337. 
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or  liis  bare  trustee  or  nominee,  be  required  to  apply  for  a  restriction 
on  the  register  against  dispositions  without  tlio  consent  of,  or  at 
least  notice  to,  the  mortgagee.  If  the  registered  proprietor  is  not 
amenable,  a  caution  shouM  be  registered  by  tlio  mortgagee,  or,  if 
thought  advisable,  an  inhibition  might  be  applied  for  (o). 

The  case  of  a  mortgage  of  a  reversionary  interest  in  registered 
land  presents  some  difliculty.  Although  under  the  existing  law  it 
is  not  necessary  for  a  mortgagee  of  a  reversionary  interest  in  real 
estate  to  give  notice  of  his  mortgage  to  the  trustees  of  the  settle- 
ment (/>),  it  probably  would  be  prudent  for  a  mortgagee  of  a  rever- 
sionary interest  in  registered  land  to  apply,  under  sect.  G  (2)  of  the 
Act  of  1897,  for  the  entry  of  a  restriction  against  dealings  with 
the  land  after  the  death  of  the  tenant  for  life  without  notice  to  the 
mortgagee  (c).  8o,  too,  where  a  tenant  for  life,  registered  as  pro- 
prietor of  settled  land,  mortgages  his  life  interest,  the  mortgagee 
should  apply  for  the  entry  of  a  restriction  against  dealings  with  the 
land  by  his  mortgagor  without  the  consent  of  him,  the  mortgagee. 
(See  Form  7  in  Sched.  I.  to  the  Evdes,  p.  41G,) 

(c)  Where  the  Charge  is  by  Deposit  of  the  Laud  Certificate, 
Protected  by  a  Notice. 

These  charges  are  of  course  intended  to  take  the  place  of  the 
well-known  charges,  usually  for  temporary  purposes,  given  to 
bankers  by  deposit  of  title  deeds,  whether  or  not  accompanied  by 
a  memorandum  of  charge  and  agreement  to  execute  a  legal  mort- 
gage if  required. 

Every  registered  proprietor  of  any  f  i-eeliold  or  leasehold  land,  or 
of  a  charge  may,  subject  to  any  registered  estates  charges  or  rights 
(including,  it  would  seem,  rights  protected  on  the  register  as  pro- 
vided by  sect.  49  of  the  Act  of  1870),  create  a  lien  on  the  land  by 
deposit  of  the  land  certificate  or  office  copy  of  registered  lease,  or 
certificate  of  charge ;  and  such  lien,  subject  as  aforesaid,  is  equi- 
valent to  a  lien  created  by  the  deposit  of  title  deeds,  or  of  a  mort- 
gage deed  of  unregistered  land,  by  an  owner  entitled  in  fee  simple, 
or  for  the  terra  or  interest  created  by  the  lease  for  his  own  benefit, 
or  by  a  mortgagee  beneficially  entitled  to  the  mortgage  {<l) .  The 
initial  position,  therefore,  of  the  holder  of  the  certificate  is  one  of 

(a)  See  ante,  pp.   25,   26,  aud  cf.  (c)  Precedent  LXIII.,  p.  50;5;  and 

p.  82.  see  pp.  11<>.  ill. 

(i)  See   2   Dart.    943,    and   cases  (</)  Act  of  1897,  sect.  8,  sub-sect.  G, 

cited  n.  {'J).  p.  295. 

n2 


100    DISSERTATIONS  ON  DETAILS  OF  CONVEYANCING  PRACTICE. 

absolute  seciiritj  as  to  title — possibly  even  in  the  face  of  notice  off 
the  register,  thougli  this  is  not  quite  clear — a  much  better  position 
than  that  of  the  holder  of  a  certificate  of  shares  or  stock,  who  would 
be  affected  by  any  want  of  equity  in  the  depositor — if  the  latter 
were  a  trustee,  for  instance — whether  he  had  notice  of  it  or  not  {dd). 
Although  the  words  of  the  section  are  very  wide,  it  is  submitted 
that  they  are  not  to  be  construed  as  giving  the  depositee  of  the 
certificate  any  better  title  than  that  which  appears  on  the  face  of 
the  certificate.  For  instance,  the  deposit  of  a  certificate  of  posses- 
sory title  cannot,  it  is  conceived,  give  the  depositee  a  qualified  or 
absolute  title.  The  security  is  also  protected  from  being  impaired 
by  any  act  of  the  registered  proprietor,  by  the  provision  that 
requires  the  certificate  to  be  produced  to  the  registrar  on  every 
entry  in  the  register  of  a  disposition  by  the  registered  proprietor, 
and  of  every  transmission  or  rectification  of  the  register  (e).  The 
only  risk  is  the  possibility  of  the  certificate  being  fraudulently 
represented  to  have  been  lost  or  destroyed,  and  a  new  one  being 
issued  in  its  place — though  tliis  can  only  be  done  after  an  interval 
and  public  notice  (/).  To  guard  against  this,  the  mortgagee  may 
enter  a  notice  {[/)  of  the  deposit  on  the  register  for  a  fee  of  one 
shilling,  entitling  him  to  notice  of  any  application  for  a  new  certi- 
ficate being  made.  The  notice  can  be  removed  on  the  application 
of  mortgagor  or  mortgagee,  with  production  of  the  certificate  {/i). 

Where  the  land  is  registered  with  a  possessory  or  qualified  title, 
the  old  title  deeds  should  be  handed  to  the  mortgagor  as  well  as 
the  land  certificate. 

It  would  seem  that  this  procedure  might  also  be  used  to  improve 
the  security  of  a  legal  mortgagee  by  unregistered  deed  from  the 
registered  proprietor ;  especially  mortgages  of  leasehold  land  by 
sub-demise.  In  these  cases  the  sub-demise  would  be  made  in  the 
usual  form,  and  the  land  certificate  would  be  handed  to  the  mort- 
gagee, and  a  notice  of  the  deposit  would  be  placed  on  the  register.  A 
Bale  by  the  mortgagee  under  his  power  would  not,  apparently,  be  a 
sale  of  "  registered  land  "  within  the  meaning  of  sect.  16  (2)  of  the 
Act  of  1897,  as  the  sub-term  is  incapable  of  registration  (/).  The 
mortgagee  would  have  the  security  as  to  title  afforded  by  the  last 
paragraph  of  sect.  8  of  the  Act  of  1897. 

(dd)  See  also  the  note  (p.  396)  to  XLIX.,  p.  497. 

sect.  8  of  the  Act  of  1897.  (//)  Eule  202,  p.  392 ;  Precedent  L., 

(e)  Act  of  1897,  sect.  8  (1).  p.  497. 

(/)  Ibid,  sub-sect.  (3).  (?)  Scbed.  I.  to  Act  of  1897,  amend- 

{g)  Eule  200,  p.  391;    Precedent  naentofsect.il. 
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But  in  no  case,  except  that  of  a  mortgage  by  demise,  could  the 
security  bo  enforced  by  sale  of  the  land  without  resort  to  the  regis- 
tered projirietor  (/),  or  an  application  to  the  Court  for  rectification 
of  the  register  under  sect.  00  of  the  Act  of  1875. 


2.  I  low  Mortgages  and  Charges  of  Hegistered  Land 
ARE  Dealt  with  and  Transmitted. 

The  registered  proprietor  of  any  charge  may  transfer  it  to 
another  person  as  proprietor  by  an  instrument  of  transfer  in  the 
form  prescribed  by  the  rules  (/.7.).  The  transfer  is  completed  by  the 
registrar  entering  on  the  register  the  transferee  as  proi^rietor  of  the 
charge  transferred,  but  the  transferor  is  deemed  to  remain  pro- 
prietor of  the  charge  until  the  name  of  the  transferee  is  entered  on 
the  register  in  respect  thereof  (/) .  A  registered  transferee  for  value 
of  a  charge  and  his  successors  in  title  are  not  affected  by  any 
irregularity  or  invalidity  in  the  original  charge  itself  of  -which  the 
transferee  was  not  aware  when  it  was  transferred  to  him  {m).  A 
charge  can  also  be  transferred  by  a  person  entitled  to  be  registered 
as  its  proi^rietor,  before  he  is  himself  actually  so  registered  {>/). 

As  to  the  inquiries  and  searches,  &c.,  proper  to  be  made  before 
talcing  a  transfer  of  a  charge,  see  ante,  Chapter  VI.,  pp.  29  to  38. 
If  the  transferor  is  not  the  registered  proprietor  of  the  charge,  and 
he  wishes  to  throw  the  expense  of  his  own  registration  on  the 
transferee,  an  arrangement  should  be  made  beforehand  that  the 
costs  of  obtaining  the  transferee's  registration  shall  be  borne  by 
the  transferee.  Sect.  16  (2)  of  the  Act  of  1897  does  not  ajiply  to 
transfers  of  charges.  But  as  all  costs  are  usually  borne  by  the 
charge-debtor,  or  the  security,  in  any  event,  this  question  is  not  so 
important  as  in  the  case  of  sales.  Inquiry  should  also  be  made  of 
the  charge-debtor  as  to  the  state  of  the  debt,  and  it  should  be 
noticed  whether  the  security  has  been  diminished  since  its  registra- 
tion by  sales  and  releases  of  portions  of  the  land  comprised  in  it. 
This  will  be  seen  from  the  register.  Where  additions  have  been 
made  to  the  estate  charged,  it  should  be  noted  whether  any  of  the 
portions  have  been  added  since  the  registration  of  the  charge.  If 
so,  the  charge  does  not  apply  to  them,  unless  expressly  so  noted  on 
the  register. 

The  instrument  of  transfer  of  a  charge  is  in  Form  44,  p.  426. 


(A)  Act  of  ISDT,  sect.  16  (2). 
(/.-A-)  Rule  114,  i\  36G. 
(/)  Act  of  1875,  sect.  40. 


(m)  Act  of  1S97,  Sclied.  I.  amoud- 
ment  of  sect.  40. 
(«)  Ibid.  sect.  9  (6). 
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But  it  vnll  still  be  advisable  in  all  cases  to  obtain  tbo  concurrence  (o) 
of  the  charge-debtor  to  acknowledge  the  state  of  the  mortgage 
debt  [p). 

^Yhere  part  of  the  debt  has  been  discharged,  and  it  is  desired  to 
have  the  fact  noted  on  the  register,  it  should  be  made  to  appear  on 
the  instrument  of  transfer  {q) ,  and  a  written  requisition  to  the 
registrar  to  note  the  discharge  should  accompany  or  be  included  in 
the  transfer  (qq). 

The  form  of  the  transfer  will  be  the  same,  whether  there  have 
been  subsequent  charges  of  the  equity  of  redemption,  or  dealings 
with  the  charge  since  registration,  or  not. 

Where  any  alteration  is  to  be  made  in  the  terms  of  the  charge, 
or  additional  security  is  to  be  brought  in,  or  where  changes  by  sale 
and  purchase,  &c.,  have  been  made  in  the  estate  since  the  registra- 
tion of  the  charge,  it  will  be  best,  if  there  are  no  intermediate 
charges,  or  if  the  owners  of  intermediate  charges  will  concur,  to 
execute  a  deed  of  transfer  outside  the  register  in  the  usual  form  in 
such  cases ;  making  the  alterations,  and  bringing  in  the  new 
security.  This  will  bear  the  inland  revenue  stamp  duty  (which,  in 
difficult  cases,  should  be  adjudicated),  and  a  new  charge  (with  the 
like  concmTcnce  where  necessary)  should  then  be  created  on  the 
register,  discharging  the  old  one  at  the  same  time.  The  instruments 
executed  will  require  no  stamp  duty  if  the  stamped  deed  is  pro- 
duced to  the  registrar  to  show  that  duty  has  been  paid  (r).  But 
where  there  are  intermediate  registered  charges,  the  owners  of 
which  will  not  concur,  a  simple  transfer  of  the  existing  charge, 
accompanied  by  a  new  charge,  as  collateral  security,  over  the  new 
parcels,  will  be  the  better  way. 

The  question  in  regard  to  the  legal  estate,  which  has  been 
already  discussed  (s),  in  regard  to  the  charge  itself,  arises  also  on 
a  statutory  transfer.  If  the  original  charge  was  supplemented  by 
a  statutory  mortgage  under  the  Conveyancing  Act,  1881,  the  same 
remedy  may  apparently  be  adopted  of  adding  a  transfer  in  statutory 
form  under  sect.  27  of  the  same  Act. 

It  seems  a  charge  may  be  transferred  to  the  registered  pro- 
prietor of  the  land,  and  may  be  transferred  by  him  to  a  third 

(o)  See    Precedent    XLIII.,  post,  first   Schedulo    to  the  Act   of   1897 

p.  494.  (under  reference  to  sect.  19). 

(p)  Biclcerton  v.  Walla-r,  31  Ch.  D.  i'l'l)  I'recedents    XLII.,    XL VI., 

1 .  pp.  494,  49G. 

,\  c.                         -,                  ,       .  (0  l^^ile  164,  p.  380. 

(q)  Sect.  28,  second  paragi-aph,  of  ^g)  ji,^tc,    p.    95,    and    Precedent 

tte  Act  of  1875,  as  amended  by  the     XLL,  p.  494. 
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party.  Wlietlicr  lie  liimsclf,  or  persons  claiming  equitaLly  througli 
liini,  could  claim  the  benefit  of  it  while  it  is  in  liis  own  han<ls,  as 
against  a  subsequent  registered  incumbrancer,  is  more  doubtful. 
The  subsequent  incumbrancer  could  raise  the  question  by  an 
application  to  cancel  it  as  satisfied  by  merger,  or  could  protect  his 
claim  by  a  caution.  It  is  submitted  that  in  all  such  cases  the 
question  would  fall  to  be  decided  according  to  the  principles  laid 
down  in  OUo'  v.  Lord  Vaux,  2  K.  &  J.  G50  ;  6  D.  M.  &  G.  638  ; 
and  Adams  v.  Aiir/ell,  5  Ch.  D.  634  (approved  in  Thome  v.  Cann^ 
(1895)  A.  G.  11)." 

An  instrument  of  transfer  of  a  charge  can,  it  would  seem,  bo 
combined  with  any  other  instrument  altering  the  terms  of  tlie 
charge,  or  altering  priorities,  discharging  other  incumbrances,  or 
adding  to  or  diminishing  the  security,  &c.,  &c. 

The  benefit  of  a  registered  charge  can,  it  would  seem,  also  bo 
transferred  or  charged,  off  the  register,  by  any  means  by  which  a 
mortgage  can  be  legally  or  equitably  transferred,  though  the 
practice  of  transferring  off  the  register  can  hardly  be  recommended 
in  any  case  where  the  registered  proprietor  can  be  required  to  give 
a  transfer  or  charge  in  the  prescribed  form,  owing  to  the  com- 
parative insecurity  of  the  title  of  the  transferee  and  the  incon- 
venience of  his  being  unable  to  deal  with  the  charge  on  the  register, 
or  to  enforce  it  by  sale  in  the  usual  manner  (0-  But  it  may 
occasionally  be  useful  to  deal  in  this  way  with  charges ;  as,  for 
instance,  where  the  registered  proprietor  is  the  nominee  only  of 
the  person  really  entitled,  and  is  abroad  or  otherwise  inaccessible, 
or  temporarily  incapable  of  acting,  or  where  a  person  is  only 
entitled  to  a  share  in  a  charge,  or  where  the  registered  proprietor 
wishes  to  deal  with  a  portion  only  of  the  money  secured  {u). 

The  form  of  the  deed  or  other  instrument  transferring  the  charge 
in  any  of  these  cases  would  be  the  same  as  if  the  land  were 
unregistered,  and  it  should  be  protected,  if  possible,  by  a  transfer 
of  the  charge  certificate  and  notice  of  lien  on  the  register  (/■).  If 
this  cannot  be  obtained,  a  restriction,  or  at  least  a  caution,  should 
be  entered  on  the  register. 

AVhere  the  original  mortgage  itself  was  by  unregistered  deed  or 
other  form  of  charge  (.<■)  any  transfer  or  other  dealing  with  it  will, 

(0  Act  of  1897,  s.  IG  (2).  sect.  H  (1)  of  tho  Act  of  1897. 

{<i)  But  in  tho  last  two  cases  tlicrc  (r)8octs.8,sub-soct.O  (/>(^-'^p.290), 

is  reason  to  suppose  that  a  registered  and  22  (6)  (f)  of  tho  Act  of  1897, 

charge  might  be  made,  by  virtue  of  (.r)  Ante,  p.  98, 


104    DISSERTATIONS  ON  DETAILS  OF  CONVEYANCING  PRACTICE. 

of  course  be  conducted  in  like  manner.  If  the  mortgage  is  pro- 
tected on  the  register  by  a  notice,  restriction,  or  caution,  in  favour 
of  the  mortgagee,  the  protective  entry  will  have  to  be  withdrawn, 
a  new  one  being  entered  in  favour  of  the  transferee. 

Transmissions  of  charges  on  death  or  bankruptcy  will  be  found 
sufHciently  treated  in  Eules  128  to  130  and  138  to  145,  pp.  3C9  to 
371. 


3.  How  Mortgages  and  Charges  of  Kegistered  Land 

ARE  Enforced. 

"Where  the  charge  is  in  the  statutory  form,  and  registered,  the 
registered  proprietor  for  the  time  being  has  powers  of  entry,  fore- 
closure, and  sale,  under  sects.  2o,  26,  and  27  of  the  Act  of  1875 
(which  see,  with  notes  thereto)  ;  and  he  can  also  exercise,  by  virtue 
of  sect.  9  of  the  Act  of  1897,  the  powers  conferred  on  mortgagees 
by  deed  in  sects.  19  to  24  of  the  Conveyancing  Act,  1881.  All 
these  powers  may  be  negatived  by  express  entry  on  the  register. 

In  exercising  the  power  of  sale  conferred  by  the  Conveyancing 
Act,  he  need  not  expressly  refer  to  it  (//).  The  same  powers  apply 
to  charges  by  way  of  annuity  (~). 

"Where  the  charge  is  not  registered,  the  creditor  has  legally  the 
same  powers  as  he  would  have  if  the  land  were  not  registered  ; 
but  in  practice  the  power  of  sale  would  be  unenforceable  without 
an  application  to  the  Court  to  rectify  the  register  under  sects.  05 
or  96  of  the  Act  of  1875,  the  costs  of  which  could  not  be  thrown 
on  the  purchaser  (a). 

If  the  creditor  under  an  unregistered  charge  takes  proceedings 
for  foreclosure,  he  should  add  an  application  to  rectify  the  register 
also. 

If  the  proprietor  of  a  mortgage  or  charge  of  registered  land 
enters,  and  remains  in  possession  for  twelve  years,  it  will  appa- 
rently be  open  to  him  to  apply  to  the  Court,  under  sect.  12  of  the 
Act  of  1897,  for  rectification  of  the  register  ;  but  in  such  a  case  it 
is  to  be  presumed  he  would  have  to  produce  some  evidence  as  to 
the  beneficial  as  well  as  the  registered  title  to  the  land.  See  also 
the  note  to  the  section  referred  to. 

(y/)  Act  of  1897,  sect.  9  (1),  p.  297- 
(z)  Ibid.  sect.  9  (3). 
■    (a)  Ibid.  sect.  16  (2). 
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4.  IIow  Mortgages  and  Charges  of  ItEOisTERED  Land 
ARE  Discharged  and  Released. 

The  cessation  of  a  registered  cliargo  may  be  notified  on  the 
register,  Lj  cancellation  or  otherwise,  as  prescribed  by  the  rnlos, 
on  the  requisition  of  the  registered  proprietor  thereof,  or  on  due 
proof  of  satisfaction,  and  thereupon  the  charge  is  to  be  "  deemed 
to  have  ceased"  {h). 

The  usual  form  of  discharge  is  according  to  Rule  112,  and 
Form  43 ;  no  fee  is  payable  for  the  cessation  of  a  charge  on  tlie 
register.  Rut  by  the  same  rule,  the  registrar  may  accept  and  act 
npon  any  other  proof  of  satisfaction.  A  discharge  can  also  be 
combined  with  a  transfer  of  land  {(■).  A  receipt  for  the  money 
secured,  or  a  reconveyance  in  the  ordinary  form,  or,  in  the  case  of  a 
building  or  friendly  society,  or  industrial  and  provident  society,  a 
receipt  in  the  form  prescribed  by  the  society's  rules,  would,  ap- 
parently, also  suffice  as  "  proof  of  satisfaction"  (d).  Possibly,  too, 
a  case  for  cancellation  might  be  made  by  showing  that  the  legal 
ownership  of  the  land  and  of  the  charge  had  become  vested  in  the 
same  persons.  The  discharge  may  apply  to  part  of  the  land 
charged,  or  to  part  of  tlie  money  secm-ed  (c). 

When  a  charge  wholly  ceases  it  is  cancelled  on  the  register. 
When  it  ceases  as  to  part  of  the  land  comprised  in  it,  or  as  to  part 
of  the  money  secured,  the  fact  is  noted  in  the  register. 

If  the  legal  estate  has  been  conveyed  by  a  deed  accompanying, 
or  by  an  addition  to,  the  instrument  of  charge,  a  reeonvej-ance 
should  also  bo  executed  {cc).  This  can  be  in  the  form  in  Schediile  III. 
to  the  Conveyancing  Act,  1881,  if  the  deed  conveying  the  legal 
estate  was  also  the  statutory  form  in  the  same  xVct. 

Where  the  mortgage  is  by  unregistered  deed,  the  discharge  will 
be  in  the  usual  form,  and  any  protective  notices  or  notes  should 
be  removed  from  the  register. 

Liens  by  deposit  of  certificate  cease  with  the  return  of  the  certi- 
ficate, and  the  protective  notice  (if  any)  registered  sliould  be 
cancelled.  This  can  be  done  on  the  application  of  the  creditor,  or, 
with  his  consent,  of  the  debtor,  accompanied  with  the  certificate  (/"). 

{h)  Act  of  ISTj,  sect.  128,  p.  1(3:2.  (e)  Act  of  1S97,  Sclicd.  I.,  amcnd- 

c)  Rule  127,  Form  45.  ment  of  sect.  28  (under  refcrenco  to 


'/)  Eulo  ll;5,  p.  'M>,'),  also  confers,  sect.  19),  and  Form  43,  note. 

on  the  discliur-roiu  Form4  J,  thosamo  /    x  t>,.^^^a  ^„4- ^vr  ^^    ^    tn- 

~,    ,  J.  P 1  •  i       1      ii  ('■')  i  reccdent  Jv.Ij  \  . ,  p.  iiio. 

effect  as  a  statutory  receipt  under  the  ^    '  '  ■* 

Buildinp:,  Industrial  and  Provident,  (/)  Rule  202,  p.  302,  and  Proce- 

and  Friendly  Societies  Acts.  dent  L.,  p.  4;t7. 
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5.  The  Position  of  Incumbrancers  under  Incumbrances 

PRIOR  TO  THE  FiRST  REGISTRATION  OF  THE  LaND  [ff). 

(a)  Where  the  Land  is  Registered  with  an  Absolute  Title. 

Mortgages  and  charges  existing  at  the  time  of  the  original 
registration  of  the  land  are  noted  on  the  Charges  Register,  and, 
except  as  mentioned  below,  they  are  unaffected  by  the  registration. 
Transfers,  and  other  dispositions,  releases,  and  discharges  of  these 
incumbrances  are  made  by  ordinary  deed,  which  does  not  require, 
or  admit  of,  registration  under  the  Laud  Transfer  Acts;  they 
remain  subject  to  the  jurisdiction  of  the  local  deed  registries  of 
Middlesex  and  Yorkshire  {g)  ;  and  when  they  are  finally  at  an 
end  the  proprietor  of  the  land  makes  an  application  to  note  their 
discharge  on  the  register.  This  application  is  made  according  to 
Rule  179,  p.  38-5,  which  see,  and  the  note  thereto.  As  these  applica- 
tions are  usually  made  on  sales  of  the  land,  or  on  re-mortgaging  by 
statutory  charge,  it  is  advisable  to  prepare  the  abstract  of  the  title 
to  the  incumbrance,  and  to  submit  it  to  the  registrar  (with  a  di-aft 
of  the  proposed  deed  of  discharge,  and  an  application  (1)  for  can- 
cellation of  the  incumbrance)  before  the  discharge  actually  takes 
place.  On  approval  of  these  documents  by  the  registrar,  the  pur- 
chaser, or  new  mortgagee,  will  be  enabled  safely  to  complete  the 
transaction  on  that  basis. 

Sometimes  a  building  estate,  registered  subject  to  a  mortgage,  is 
sold  in  plots,  each  plot  being  conveyed  to  the  purchaser  with  the 
concurrence  of  the  mortgagee,  free  from  the  mortgage — a  portion  of 
the  pm'chase  money  being  usually  paid  to  the  mortgagee  also  in 
each  case.  Here  it  will  be  found  most  convenient  to  adopt  the 
procedure  established  under  Rules  121  to  123,  and  126,  pp.  364, 
365,  for  registering  a  proprietor  of  the  incumbrance,  who  will  then 
be  enabled  to  concur  with  the  vendor  in  sales  without  the  necessity 
of  a  deed  of  release  being  made  on  every  sale  in  addition  to  the 
statutory  instrument  of  transfer  of  the  land. 

In  any  case  where  a  mortgage  is  likely  to  be  kept  on  foot  for 
any  considerable  time  it  would  probably  be  found  convenient  to 
register  a  proprietor  of  it  under  the  same  Rules,  and  so  save  all 
future  comx^lication,  and  the  expense  of  an  abstract,  and  possible 
official  objections  and  requisitions,  when  the  mortgage  is  paid  off. 

Where  a  mortgagee  under  a  mortgage  prior  to  registration  fore- 

{//)  '^ce  also  Appendix  II.,  p.  470. 

{o)  Sched.  I.  of  the  1897  Act,  amendment  of  sect.  127. 
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closes,  ho  must  either  he  registered  as  proprietor  of  the  mortgage 
first,  whifli  w'ouLl  entitle  him  to  register  the  foreclosure  order  (//), 
or  lie  must  apply  to  the  Court  to  add  to  the  foreclosure  order  an 
order  for  rectification  of  the  register  (/). 

Where  such  a  mortgagee  exercises  his  po^'cr  of  sale,  the  purchaser 
can  obtain  registration  under  llule  101,  p.  3G2,  or,  if  the  mortgagee 
is  previously  registered  as  proprietor  of  the  mortgage  (/t),  he  can  sell 
and  transfer  by  a  statutory  instrument  of  transfer,  as  if  he  were 
the  registered  proprietor  of  the  land  (/).  In  the  absence  of  express 
stipulation  to  the  contrary  (//) ,  a  purchaser  could  probably  require  the 
mortgagee  either  to  register  himself  as  such  proprietor  or  to  procure 
a  transfer  to  the  purchaser  from  the  registered  proprietor  of  the 
land.  It  is  possible  that  the  purchaser  might  even  claim  this  not- 
withstanding stipulation  to  the  contrary,  under  sect.  16  (2)  of  the 
Act  of  1807.  But  it  is  not  quite  clear  that  a  mortgagee  under  a 
title  prior  to  the  registration  would  be  held  to  be  a  "  vendor  of 
registered  land "  within  the  meaning  of  that  sub-section,  which 
would  probablj'  be  construed  as  favourably  to  the  vendor  as  possible 
in  such  a  case.     (See  also  Appendix  II.,  p.  470.) 

(b)  When  the  Land  is  registered  with  Possessory  Title. 

On  a  possessory  registration  no  authoritative  entries  can  be  made 
in  the  charges  register  as  to  incumbrances  prior  to  registration, 
though  any  statement  in  regard  to  them  made  by  the  applicant 
may  be  filed  and  referred  to  on  the  register  {///).  It  follows  from 
sects.  8  and  -32  of  the  Act  of  1875,  as  to  freeholds,  and  Rules  48 
and  49,  p.  315,  as  to  leaseholds,  that  no  existing  mortgagee  can 
be  affected  by  a  possessory  registration  as  long  as  the  registration 
remains  possessory  only.  If  the  title  is  afterwards  made  absolute 
or  qualified,  the  mortgage  is  abstracted  as  part  of  the  title  shown, 
and  is  noted  on  the  register,  or  perhaps  is  found  to  have  been 
discharged  since  the  registration  of  the  land. 

If  the  mortgagee  forecloses,  his  title  will  apparently  be  still  para- 
mount to  and  independent  of  the  register,  being  a  right  capable 
of  arising  at  the  time  of  the  first  registration  of  the  land  {h).  lie 
can,  if  he  wishes,  procure  rectification  of  the  register  by  ajiitlying 

(/i)  Rules  123  and  1 10,  pp.  309,  365.  with  Rule  123,  p.  3G9. 
(0  Under  sect.  95  of  the  Act  of         (//)  Precedent  XXII.,  p.  4S4. 
1875.  (m)  Rule  23,  p.  340. 

(A-)  Rule  121,  p.  368.  (»)  Act  of    1875,  sect.  8,  and  as  to 

(0  Act  of  1875,  sect.  27,  combined  leasehold  laud,  Rule  48,  p.  345. 
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to  the  Court  or  the  registrar  for  tlie  removal  of  the  possessory 
title  without  applying  for  registration  himself  (o).  If  he  wishes, 
he  can  apply  to  the  registrar  for  registration  with  absolute  title, 
when  the  proprietor  of  the  possessory  title  would  be  summoned  to 
object,  and  the  matter  would  be  dealt  with  under  Rules  34  to  37. 

If  the  mortgagee  sells,  the  purchaser  would  be  in  the  same  posi- 
tion as  himself  in  the  case  of  foreclosure  as  above  set  forth,  sulijeet 
only  to  this,  that  if  the  land  is  in  a  district  where  registration  is 
compulsory,  the  purchaser  would  not  obtain  the  legal  estate  unless 
and  until  he  is  registered  as  proprietor  of  the  land  {])).  Under 
these  circumstances  apparently,  the  pm-chaser  should  apply  for 
registration  as  proprietor  of  the  mortgagor's  title  under  Rule  101, 
(See  also  Appendix  II.,  p.  470.) 

(c)  Where  the  Land  is  registered  with  a  Qualified  Title. 

In  the  case  of  a  qualified  title,  the  position  of  an  incumbrancer 
under  an  incumbrance  prior  to  registration  will  be  as  above  detailed 
in  regard  to  absolute  title  and  possessory  title  respectively,  accord- 
ing as  the  mortgage  is  or  is  not  within  the  scope  of  the  qualifica- 
tion. For  instance,  suppose  the  qualification  excepts  from  the 
effect  of  registration  any  estate,  right  or  interest  arising  before  a 
given  date.  If  the  mortgage  is  subsequent  to  that  date,  it  will 
appear  on  the  register,  and  be  dealt  with  as  in  the  case  of  an  abso- 
lute title.  If  it  is  prior  to  that  date,  it  will  not  appear  on  the 
register,  and  will  be  dealt  with  as  in  the  case  of  a  possessory  title. 

(d)  Relations  between  Incumbrances  prior  to  the  Registration  of  the 
Land,  and  Charges  subsequent  to  Registration. 

Sometimes  a  transaction  takes  place  which  brings  the  proprietor 
of  a  charge  into  relations  with  the  owner  of  an  incumbrance  prior  to 
registration.  For  instance,  the  prior  incumbrancer  may  agree  to 
postpone  his  security  to  the  new  charge.  In  such  a  case,  unless 
under  Rules  121  to  123  a  proprietor  of  the  incumbrance  has  been 
registered,  there  seems  to  be  no  means  of  noting  the  arrangement 
on  the  register.  It  cannot  be  noted  against  the  incumbrance, 
because  the  title  to  the  incumbrance  is  outside  the  register 
altogether :  and  there  seems  to  be  no  machinery  for  noting  it  in 

(r>)  Act  of  1875,  sect.  95,  or  Eule  101,  p.  oG2,  Precedent  LXYII.,  y>.  505. 
(p)  Act  of  1897,  sect.  20(1). 
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respect  of  the  cliarge.  If  the  proprietor  of  the  charge  sells  undor  his 
power  of  sale,  the  purchaser  will,  in  order  to  clear  the  iucunihranco 
from  the  title,  have  to  bring  in  an  abstract  of  the  title  thereto, 
including  (lie  agreement  to  postpone.  If,  on  the  other  hand,  tlie 
proprietorship  of  the  incumbrance  has  been  registered  under  Rule  1  -J  1 , 
full  entries  as  to  the  change  of  priority  can  be  made  under  sect.  28, 
paragraph  1,  of  the  Act  of  1875  (Rule  12:3,  p.  m)).  The  same 
principles  may  be  applied"  to  other  like  transactions. 


XIV.— Notices. 

The  Land  Transfer  Acts  provide  for  the  insertion  on  the  register 
of  notices  of  leases  (</),  of  interests  not  deemed  to  be  incum- 
brances (r),  of  incumbrances  prior  to  registration  («),  of  lien  by 
deposit  of  land  or  charge  certificate  (/"),  and  of  estates  in  dower  or 
by  the  cui-tesy  {ii).  These  classes  of  notices  are  dealt  Avith  under 
the  several  heads  to  which  they  refer.  No  other  notices  are 
permitted  to  be  placed  on  the  register. 

Tlie  registrar  is  also  required  by  the  Acts  and  ruk-s  to  give 
notices  in  various  cases,  especially  under  cautions  (.r)  and  some- 
times under  restrictions  (//),  on  applications  for  absolute  title  (;:), 
and  on  receipt  of  statutory  instruments  for  registration  {a).  The 
mode  of  service  of  these  notices  (b),  and  theu-  effect,  and  the 
occasions  when  they  are  required,  will  bo  found  detailed  in  the 
notes  to  the  Acts  and  rules,  and  under  the  various  subjects  whicli 
lead  to  notices  being  given. 

It  remains  to  consider  notices  of  the  ordinary  kind,  such  as  are 
commonly  used  for  various  purposes  in  conve}-ancing.  Some  of 
these  will  still  be  required,  others  apparenth*  may  be  safely  omitted, 
in  regard  to  registered  land. 

1.  Notices  to  Trustees  of  Dealing's  with  the  Beneficial  Interest. 
In  the  case  of  settlements  by  way  of  trust  for  sale,  the  lef>-al 
estate  being  vested  in  the  trustees,  and  the  beneficiaries  being  only 

{q)  Act  of  1875,  sect.  50.  60—64,  and  Rules  190,  191  (p.  3S9), 

(r)  Ibid.  sect.  IS,  as  amended  by  and  74—77  (pp.  lio2,  353). 

Sched.  I.  of  Act  of  1897.  iu)  Ibid.  sect.  58. 

(s)  See  ibid.  sect.  19.  (^)  ^^^^-    ^^^^'    ^ ''    ^"^'-'s    ^4,    36 

(0  Act  Of  1897,  sect.  22  (6)  (f).  ^^  („)  R^do  161  (p.  379). 

(m)  Act  of  1875,  sect.  52.  (;,)    ^^ct    of    1875,    sects.    89-92, 

(x)  Act  of  1875,  sects.  53—55,  and  Rules  256 — 259  (pp.  405,  406). 
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interested  in  the  proceeds  of  sale,  the  trustees  will  he  entered  as 
proprietors  on  the  register,  and  notice  of  dealings  with  any  bene- 
ficial interest  will  be  given  to  them  on  the  same  occasions  and  in 
the  same  manner  and  form  as  heretofore.  In  such  cases  it  does 
not  seem  necessary  or  advisable  to  further  protect  dealings  with 
the  beneficial  interests  by  means  of  cautions  on  the  register,  any 
more  than  it  is  to  register  a  cUatringm  in  like  cases  in  regard  to 
stock. 

But,  in  the  case  of  a  strict  settlement  by  way  of  legal  limita- 
tions, some  modification  of  the  present  practice  will  apparently  be 
necessary  in  regard  to  registered  land.  At  present,  it  is  appre- 
hended that  a  purchaser  (which,  of  course,  includes  for  this 
purpose  a  mortgagee)  of  the  estate  or  interest  of  any  person  under 
a  strict  settlement  has  no  occasion  to  give  notice  to  anybody  of  the 
transaction.  If  the  acquired  interest  is  in  possession,  he  can  enter 
on  the  land  at  once  ;  if  it  is  in  reversion,  he  enters  as  soon  as  it 
vests  in  him.  His  title  cannot  be  damaged  by  the  act  of  any 
other  person.  But,  when  the  land  is  on  the  register,  the  situation 
would  appear  to  be  as  follows : — The  tenant  for  life  will  usually  be 
the  registered  proprietor,  subject  to  a  restriction  in  favour  of  the 
trustees.  If  this  is  so,  it  will  be  seen  from  the  restrictions  in 
Forms  C  to  1 0  (pp.  416,  417)  that,  except  in  the  case  of  an  assign- 
ment of  the  tenant  for  life's  own  interest  (in  which  case  the  pur- 
chaser should  apply  under  sect.  6  (2)  of  the  Act  of  1897  for  a 
restriction  in  Form  7),  during  the  lifetime  of  the  tenant  for 
life  the  position  of  a  purchaser  of  an  estate  or  interest  under  a 
strict  settlement  is  practically  unaltered  by  the  registration  of  the 
land.  The  conditions  of  the  settlement,  as  regards  sales  and  mort- 
gages, are  reproduced  on  the  register,  and  no  new  precautions  seem 
to  be  required.  But  on  the  death  of  the  tenant  for  life,  the  case  is 
altered  considerably.  Instead  of  the  automatic  vesting  of  the 
estates  under  the  settlement  according  to  such  dealings  (if  any)  as 
may  have  taken  place  in  regard  to  them,  it  is  now  the  duty  of  the 
trustees,  or,  failing  them,  of  the  registrar  {hh),  to  procure  the  regis- 
tration of  the  successor,  and  the  person  so  entered  will  have  power 
to  make  a  good  title  to  a  purchaser  (c) .  With  regard  to  the 
interests  of  the  original  persons  entitled  under  the  settlement,  it 
may,  in  ordinary  cases,  be  safely  assumed  that  the  trustees  (or  the 
registrar)  will  make  the  proper  dispositions  on  the  register,  but 

(fih)  Act  of  1897,  sect.  6  (4).  (c)  Chapter  III.,  p.  12. 
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•where  those  persons  have  dealt  witli  their  estates  or  interests,  it 
seems  clear  that  the  purchasers  (or  mortgagees)  will  do  well  to 
make  sure  that  their  rights  are  brought  to  the  notice  of  the  trustees 
or  of  the  registrar.  It  would  seem,  therefore,  that  notice  to  the 
trustees  of  tlie  settlement  of  all  dispositions  of  reversionary  interests 
under  strict  settlements  will  be  advisable,  and,  further,  that  the 
following  restriction  should  bo  applied  for  under  sect.  C  (2)  of  the 
Act  of  1897.     "  After  the  death  of  A.  B.  [f/ie  foiaiif  for  ///<']  no 

entry  is  to  be  made  until  the  expiration  of  days  after  service 

of  notice  on  C.  D.,  of,  &.o.  [tlie  piorhaser  or  mortyfujec]."  If  such 
an  entry  is  made,  it  ^\ill,  perhaps,  hardly  be  necessary  to  give 
notice  to  the  trustees. 


2.  Notices  by  subsequent  Mortgagees  to  Prior  Mortgagees. 
Where  the  subsequent  mortgagee  is  registered  as  the  proprietor 
of  a  charge  there  seems  no  reason  why  he  should  give  notice  of  his 
charge  to  the  first  mortgagee.  The  object  of  giving  such  a  notice 
was  to  prevent  the  first  mortgagee  from  reconveying  the  legal  estate 
to  the  mortgagor,  or  paying  him  any  surplus  proceeds  of  sale  {<!) ; 
and  this  notice  is  now  supplied  by  the  register,  for  it  is  conceived 
that  the  first  mortgagee  would  be  deemed  to  have  notice  of  all  that 
he  might  have  discovered  by  an  inspection  of  the  register.  It  is, 
however,  to  be  observed  that  no  notice  of  a  second  mortgage  will 
exclude  the  obligation  of  a  first  mortgagee,  on  being  paid  off  by 
the  mortgagor,  to  transfer  the  charge  to  his  nominee  under  sect.  12 
of  the  Conveyancing  Act,  1882,  unless  the  second  mortgagee  inter- 


venes. 


3.  Notices  to  the  Mortgagor  cf  Transfers  of  Mortgages. 

On  all  transfers  of  registered  charges,  as  well  as  of  other  incum- 
brances on  registered  land,  it  will  be  necessary  to  inquire  of  the 
debtor  as  to  the  state  of  the  debt,  and  on  the  completion  of  the 
transfer  he  should  be  directed  to  pay  the  interest  in  future  to 
the  transferee.  Thus,  though  probably  it  is  not  necessary  for  the 
protection  of  the  capital  where  the  transfer  is  carried  out  on  the 
register,  the  mortgagor  will  in  practice  receive  notice  of  all 
transfers  of  charges. 

id)  See  Teevan  v.  Smith,  20  Cli.  D.      Bank  v.  Reliance  Building  Society,  29 
724,  at  pp.   730,  731 ;   West  London      Ch.  D.  187. 
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4.  Notices  Precedent  to  Sale  by  Mortgagee. 
Sects.  19  and  20  of  the  Convej'ancing  Act  apply  to  registered 
charges  (e),  and  the  provisions  of  sect.  20  of  that  Act  should  he 
observed  by  the  creditor  before  exercising  his  power  of  sale,  unless 
it  is  otherwise  expressly  stipulated  in  the  charge.  The  notice  of 
the  creditor's  intention  to  sell  will  be  in  the  usual  form,  and 
should,  it  is  conceived,  be  addressed  to  the  registered  proprietor 
of  the  land,  and  to  the  registered  proprietors  of  all  subsequent 
registered  charges  (./'),  but  it  would  not  seem  necessary  to  serve 
them  on  the  persons  by  whom  or  in  whose  favour  cautions, 
restrictions,  or  inhibitions  had  been  entered.  These  entries  do 
not  appear  to  operate  as  notice,  or  to  put  anyone  on  inquiry 
respecting  anything,  but  to  be  confined  to  their  literal  terms.  If 
notice  of  a  lien  by  deposit  is  entered,  or  of  an  estate  in  dower  or 
by  the  curtes}',  a  notice  of  the  intention  to  sell  should  be  sent  to 
the  person  by  whom  or  in  whose  favour  the  entry  has  been  made. 
"Where  (as  will  usually  be  the  case)  the  power  of  sale  is  the 
implied  one  under  sect.  19  of  the  Conveyancing  Act,  1881,  the 
creditor's  sale  takes  effect  as  if  the  transfer  to  the  purchaser  were 
in  "professed"  exercise  of  that  power  (_/^'),  and  consequently  the 
purchaser  will  not  be  concerned  to  inquire  as  to  the  giving  of 
these  notices  (Conveyancing  Act,  1881,  sect.  20)  ;  but  they  will  be 
not  the  less  necessary  as  between  the  creditor  and  the  persons 
interested  in  the  equity  of  redemption. 

5.  Notice  of  Intention  to  Pay  off  a  Mortgage. 

The  rule  that  six  months'  notice  must  be  given  of  an  intention 
to  pay  off  a  mortgage,  in  order  to  prevent  interest  running  (g), 
would  seem  to  apply  to  registered  charges  also,  but  not  to  liens 
by  deposit  of  the  land  certificate  {grj). 

6.  Notices  under  the  Settled  Land  Acts  of  Tenant  for  Life's 

Intention  to  Sell. 

Under  sect.  6  of  the  Act  of  1897  it  seems  that  the  tenant  for 
life  can  be  registered  as  proprietor  without  giving  notice  to  the 

(e)  Act  of  1897,  sect.  9.  550.     Tlie    notice    is    not    required 

(/)  See  Jfoole  v.  Smith,  17  Ch.  D.  wlicre  the  mortgagee  has  demanded 

434,  and  definition  of  "mortgagor,"  or  taken  steps  to  enforce  payment: 

Conveyancing  Act,  1881,  sect.  2  (vi).  Letts  v.  Hutchins,  13  Eq.  17G  ;  Bovill 

(ff)  Act   of    1897,    sect.    9,    sub-  v.  Endle,  (189G)  1  Ch.  (J48. 
sect.  1.  {'J'/)  FitzgerukrsTrust('e\.Meller$li, 

{g)  Smith  V.  Smith,  (1S91)  3  Ch.  (1892)  1  Ch.  385. 
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trustees  of  his  intention  to  sell.  But  it  is  conceived  that  before  he 
actually  exercises  his  power  ho  must  give  notice  to  them  in  the 
usual  way,  unless  they  waive  their  right  to  it.  It  does  not  appear 
that  the  registrar  is  to  inquii-o  as  to  whetlier  the  notice  has  Leon 
given  or  waived.  The  purchaser  is  expressly  absolved  from  this 
duty  by  the  Settled  Land  Act  itself  (A). 

As  to  the  doctrine  of  notice  generally,  and  the  exoneration  of 
registered  purchasers  and  mortgagees  therefrom,  see  ante, 
Chapter  III.,  pp.  13,  14. 


XV.— Partitions. 

The  partition  of  a  registered  estate  can  be  carried  out  either  by 
one  instrument  or  several.  A  form  of  instrument  is  given  in  tlie 
Rules  (////).  All  persons  registered  as  proprietors,  whether  jointly 
or  in  undivided  shares,  must  join  as  transferors.  If  there  are 
several  undivided  shares,  registered  under  separate  numbers,  the 
transaction  can  still  be  effected  by  one  instrmuent  by  placing  the 
numbers  of  all  the  titles  at  the  top. 

There  will  be  no  need  for  recitals,  but,  if  desired,  the  nature  of 
the  transaction  and  the  payment  (if  any)  for  equality  may  be 
inserted  in  the  consideration  (/). 

Where  the  partition  is  effected  by  one  instrument,  a  plan  or 
several  plans  will  be  annexed  or  exhibited,  showing  and  distin- 
guishing the  different  portions.  Each  plan  should  be  signed  by 
all  the  transferors. 

AVhere  it  is  effected  by  several  instruments,  they  will  likewise 
be  accompanied  by  plans  with  distinguishing  marks  to  identify 
thera  in  the  respective  transfers ;  or  they  may  (if  preferred)  all 
refer  to  one  plan. 

As  separate  plans  for  each  estate  Avill  eventually  have  to  bo 
made  for  registration,  it  will  be  better,  where  time  permits,  to  make 
them  separately  first  so  as  to  save  copying  afterwards.  But  where 
there  is  not  time  for  this,  a  general  plan  embracing  the  whole 
scheme  of  partition  will  sullice. 

Where  it  is  desired  tliat  any  particular  one  of  the  co-ownei*s 
shall  have  the  residue  of  the  registered  title,  the  others  being  cut 

{h)  Sect.   45,    sub-sect.   3,    of  tho  Clapp,  (1S92)  3  Ch.  3S2. 

S.   L.  A.    18S2;    and   see  Hitthn  v.  [hh)  Eulo  IOj,  Fonii  38. 

RusstlJ,  38  Ch.  D.  334  ;    Mogrkhje  v.  (/)  Precedent  XXXIII.,  p.  490. 

B.  I 
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out  of  it  first,  care  should  be  taken  to  state  this  when  leaving  the 
transfers  for  registration,  otherwise  it  will  be  a  matter  of  accident 
whieli  titles  are  given  new  numbers  and  which  are  retained  as  the 
residue.  If  desired,  new  numbers  can  be  given  to  all,  the  old 
title  being  closed. 

It  will  be  seen  from  the  examples  given  in  Forms  14  to  36, 
pp.  419  to  422,  that  a  considerable  variety  of  cases  can  be  met  by 
adajitations  of  the  statutory  forms  of  transfer,  and  that  it  will 
seldom,  if  ever,  be  really  necessary  to  have  a  deed  in  addition, 
unless  recitals  are  desired,  for  the  statutory  forms  do  not  prinid  facie 
admit  of  their  introduction  (//).  If  one  of  the  undivided  shares 
is  vested  in  trustees,  the  trust  will  apparently  attach  to  the  land 
transferred  to  them  in  severalty  without  special  mention.  If  one 
of  the  undivided  shares  is  "  settled  land,"  the  transfer  should  follow 
the  specially  prescribed  form  (/•) ,  which  ojierates  as  a  conveyance  to 
the  uses  of  the  settlement  (/). 

Where  any  considerable  part  of  the  land  dealt  with  is  unregis- 
tered, it  will  probably  be  best  to  make  the  main  instrument  a  deed 
in  the  usual  form,  only  using  the  statutory  transfers  for  the  formal 
pm'poses  of  the  registrar.  These  will  not  require  any  inland 
revenue  stamp  (/;?). 


XVI. — Partnership. 

Where  registered  land  or  a  charge  forms  part  of  the  projDerty  of 
a  partnership,  it  will  probably  be  usually  deemed  sufficient  to 
register  the  partners  as  joint  proprietors  without  any  special  re- 
strictions. So  long  as  all  the  joartners  are  alive,  no  mischief  can 
arise  out  of  this,  as  nothing  can  be  done  with  the  property  without 
the  concurrence  of  all,  but  if  one  dies  it  would  be  in  the  power  of 
the  survivors  to  wrongfully  deal  with  the  property  on  the  register 
without  the  concurrence  of  his  representatives.  Consequently,  if 
complete  security  is  required,  a  restriction  to  the  effect  that  after 
the  decease  of  either  proprietor  no  disposition  by  the  survivors 
shall  be  registered  without  the  concmTence  of  the  personal  repre- 
sentatives of  the  deceased  proprietor  would  meet  the  usual  case  {^um). 
In  special  cases  special  restrictions  might  be  framed  on  similar 
lines. 

(iV)  Eule  146,  p.  375.  {J)  Act  of  1897,  sect.  6  (3). 

(/c)  Eule  81,  p.   354,    and   Forms  {m)  Eulo  164,  p.  380. 

there  referred  to.  (?nm)  Precedent  LXIV.,  p.  504, 
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Wliere  tho  number  of  partners  is  large,  it  is  not  unusual  to  vest 
the  partnership  lands  in  one  or  more  groups  of  the  partners  from 
time  to  time  as  trustees  for  tlio  partnership.  In  these  cases  it 
might  ho  suitable  to  make  an  entry  under  sect.  83  (3)  of  the  187o 
Act  to  the  effect  that  when  the  number  of  co-proprietors  is  reduced 
to  two,  or  one,  no  disposition  shall  be  made  on  tlie  register  without 
a  special  order  of  the  registrar.  (See  as  to  these  entries,  sect.  83  (3) 
of  tho  Act  of  l87o  and  notes  thereto,  ;;o.s7,  p.  205,  and  Eules  185 
to  187,  pp.  387,  388.) 

There  is  no  power  to  enter  on  the  register  a  statement  that  land 
or  a  charge  is  part  of  a  partnership  property,  but  such  a  statement 
may,  it  is  conceived,  be  added  to  an  instrument  of  transfer  (if 
desired),  so  as  to  avoid  the  necessity  of  a  collateral  deed. 

Partnership  articles  should  arrange  for  the  mode  in  which  the 
land  (if  any)  of  the  partnership  is  to  be  registered — in  whose 
names  as  proprietors,  with  what  restrictions  (if  any),  &o. 


XVII.— Releases. 


Eeleases  of  rights  and  incumbrances  affecting  registered  land 
will  be  in  the  same  forms  as  heretofore.  AVliore  the  right  or  in- 
cumbrance released  is  noted  against  the  title  on  the  register,  an 
application  should  immediately  be  made  for  its  cancellation  on  the 
register,  and  the  instrument  of  release,  with  proof  of  the  title  of 
the  releasing  pai'ty,  if  necessary,  will  be  produced  to  the  registrar 
in  support  of  it,  and,  if  satisfactory,  the  right  or  incumbrance  Anil 
be  cancelled  (;/).  It  is  to  be  observed,  however,  that  there  is  no 
means  of  qualifying  a  title  to  an  incumbrance  ;  r.//.,  A.  is  the 
registered  proprietor  of  land  registered  with  an  absolute  title 
subject  to  an  incumbrance,  and  subsequently  pays  off  the  incum- 
brance and  takes  a  reconveyance  from  L.,  in  whom  tho  incumbrance 
appeal's  to  be  vested.  There  is,  however,  in  13. 's  title  to  the  incum- 
brance some  slight  defect,  arising  perhaps  from  absence  of  strict 
proof  of  some  link,  which  prevents  the  registrar  from  treating  B.'s 
title  to  reconvey  as  absolute,  and  he  is  therefore  compelled  to  refuse 
to  cancel  the  incumbrance.  It  would  be  very  convenient  if,  in  such 
a  case,  the  title  of  A.  to  the  paid-off  incumbrance  could  be  entered 
as  qualified  only  by  the  defect  in  B.'s  title.     l>ut  as  neither  the 

(h)  See  sect.  19  of  tlio  Act  of  ISlo,  ami  Rules  1T!>,  IsO.  i-p.  385,  386. 

i2 
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Acts  nor  Rules  provide  any  means  of  doing  this,  the  incumbrance 
must  remain  on  the  register  against  A.'s  title,  with  a  mere  note  of 
the  reconveyance  to  A. 

If  tlie  release  is  on  a  sale  of  part  of  the  property,  it  will  accom- 
pany the  instrument  of  transfer,  and  the  new  sub-title  will  then 
be  made  up  free  from  the  incumbrance  released. 

"Where  it  is  desired  to  keep  the  incumbrance  on  foot  for  the 
benefit  of  the  owner  of  the  property,  it  will,  of  course,  be  left  on 
the  register,  and  be  assigned  to  a  trustee,  according  to  the  usual 
practice  in  such  cases,  unless  it  is  a  registered  charge,  in  which 
case,  it  seems,  it  may  be  transferred  to  the  registered  proprietor  of 
the  land  direct.     (See  aide,  pp.  102,  103.) 

Where  the  incumbrance  to  be  released  is  a  registered  charge,  or 
an  incumbrance  prior  to  registration,  the  title  to  which  has  been  regis- 
tered under  Rule  121,  p.  'da's,  the  release  should  be  in  the  j^rescribed 
form  [p)  and  should  be  executed  by  the  registered  proprietor  of 
the  charge  or  incumbrance.  There  also  is  power  (*/)  for  the  registrar 
to  note  the  discharge  "  on  due  proof  of  satisfaction,"  which  term 
Avould  presumably  include  a  release,  or  mere  receipt  for  the  mortgage 
money,  and  would  permit  of  the  release  or  receipt  being  in  any 
form  sufficient  to  identify  the  charge  or  incumbrance,  and  to 
establish  the  fact  of  its  satisfaction. 


XVIII.— Settlements. 

Settlements  may  be  usefully  divided  into  two  classes,  namely : — 

(1)  Strict  settlements  (of  real  estate  only)  by  way  of  successive 

legal  limitations,  and 

(2)  Settlements  (of  realty  or  personalty)  where  the  legal  estate 

is  vested  in  trustees,  usually  on  trust  for  sale. 

In  the  former  case  the  tenant  for  life  wiU  usually  be  the  regis- 
tered proprietor ;  in  the  latter,  the  trustees.  In  the  former  case 
there  will  almost  invariably  be  some  restrictions  or  inhibitions 
entered  against  the  title ;  in  the  latter  there  will  frequently  be 
none. 

There  will,  of  course,  remain  a  certain  number  of  settlements, 
especially  settlements  created  by  will,  which  will  not  readily  fall 
into  either  of  the  classes  above  referred  to.     A  few  suofffestions  for 


*oo' 


(p)  Eule  123,  p.  369,  {q)  Act  of  1875,  sect.  28, 
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the  guidance  of  trustees  and  personal  representatives  in  various 
cases  are  given  in  the  note  to  sect.  41  of  the  Act  of  1875,  pp.  174 
to  177. 

"Whore  tlio  suhjoet  of  a  settlement  is  itself  an  interest  under  an 
existing  settlement,  as  whore  a  person  settles  a  portion  charged  on 
land,  or  a  reversionary  interest  in  real  estate  or  in  the  proceeds  of 
sale  thereof,  the  trustees  of  the  sub-settlement  will,  as  regards  the 
register,  be  entitled  to  stand  in  the  place  of  the  sub-settlor,  and  it 
will  be  their  duty  to  consider  what  (if  any)  restrictions  or  inhilji- 
tions  he  was  entitled  to  have  entered  for  his  protection,  and  to 
apply  for  the  same  in  tlieir  own  names  forthwith. 

See,  as  to  tliese  and  other  dealings  with  beneficial  interests,  under 
"Settlements,"  ante,  p.  110. 

"Wo  will  now  consider,  separately,  the  two  forms  of  settlement 
above  refeiTcd  to. 


A. — Strict  Settlements  of  Real  Estate. 

1.  The  Form  of  the  Settlement. 

Pro-Z/V'.s. — The  parties  will  be  the  same  as  if  the  land  were 
unregistered :  there  seems  no  reason  for  making  the  registered 
proprietor,  as  such,  a  party,  provided  the  beneficiaries  Avill  have 
power  to  call  upon  him  in  equity  to  execute  the  proper  transfers 
on  the  execution  of  the  settlement.  Sometimes,  following  the 
analogy  of  settlements  of  stock,  &c.,  it  may  be  foimd  convenient  to 
transfer  the  land  to  the  new  proprietor,  and  to  enter  the  proper 
restrictions,  &c.  before  the  execution  of  the  settlement. 

Recitak.  —  The  settlor's  title  should  be  recited  in  the  usual 
way,  either  with  or  without  reference  to  the  register  as  may  be 
foimd  convenient ;  thou  will  come  the  agreement  for  settlement, 
and  then  it  should  be  added  either  that  it  is  intended  shortly  to 
transfer  the  land  into  a  certain  name  or  names,  with  certain  re- 
strictions or  inhibitions  as  the  case  may  be,  or  that  in  pursuance  of 
an  agreement  such  transfer  has  abeady  been  made. 

Parcels.  —  AYhoro  the  whole  of  a  registered  title  is  being 
brought  into  settlement,  the  shortest  and  best  form  for  the  pai'cels 
will  be  a  roforence  to  the  number  of  the  registered  title.  If  fm-thor 
detail  is  considered  desirable,  or  if  the  settlement  only  comprises 
part  of  a  registered  estate,  or  if  it  comprises  imi-egistered  as  well  as 
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registered  land,  or  if  there  are  discrepancies  in  the  registered  de- 
scription, parcels  in  the  nsual  form  will  probably  be  found  useful : 
but  in  no  case  should  the  settlement  omit  a  sufficient  reference  to 
the  register  to  enable  the  settled  land  to  be  clearly  identified  thereon. 

Limiiatioiis,  i^y. — The  limitations  of  the  settlement  will  then 
follow  the  usual  forms  without  further  reference  to  the  register, 
unless  it  is  desired  to  authorize  any  particular  mode  of  registration 
of  the  proprietorship,  either  immediately  or  from  time  to  time.  It 
would,  for  instance,  always  be  more  satisfactory  to  state  in  the 
settlement  Avho  is  intended  to  be  entered  as  proprietor,  and  what 
restrictions  and  inhibitions  are  to  be  applied  for.  It  may  even 
sometimes  be  deemed  expedient  to  confer  on  the  registered  pro- 
prietor (or  the  settlor  may,  it  is  apprehended,  stipulate  for  having) 
larger  powers  on  the  register  than  he  has  under  the  settlement ;  as, 
for  instance,  that  there  shall  be  no  restrictions  registered,  or  that 
certain  particular  restrictions — e.g.,  against  selling  the  mansion 
house,  or  against  mortgaging — should  not  be  registered,  at  least 
with  regard  to  certain  parts  of  the  estate. 

A  clause  authorizing  the  person  registered  as  proprietor,  and 
the  other  persons  (if  any)  by  whom  or  in  whose  favour  restric- 
tions are  entered,  to  concur  in  the  execution  and  registration  of 
statutory  charges  for  all  purposes  for  which  powers  of  charging 
are  conferred  by  the  settlement  on  any  person,  would  save  exj^ense 
in  most  cases  when  charging  powers  come  to  be  exercised.  (See 
further,  as  to  this,  below,  under  the  head  "  Charging  Powers"  {q).) 

2.  Registration. 

The  appropriate  entries  in  the  register  can  be  made  either  before 
or  after  the  execution  of  the  settlement.  If  after,  they  should  be 
made  with  all  reasonable  despatch. 

The  Act  of  1897  (sect.  6),  Eule  81  (p.  3o4),  and  the  Forms  16 
to  22,  indicate  the  principal  types  of  registration  of  strict  settle- 
ments, and  in  the  notes  to  those  provisions  will  be  found  directions 
as  to  the  procedure  suitable  to  various  cases. 

It  will  probably  be  found  useful  in  many  cases  to  deposit  the 
original  settlement,  or  a  copy  or  abstract  of  it,  in  the  registry, 
for  safe  custody  and  future  reference  (r) .  "Where  the  original  is 
deposited,  office  copies  will  be  issued  at  rates  given  in  the  fee 

{q)  Sect.  5,  p.  119.  (r)  Eule  72,  p.  352. 
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order  (s).     It  will  not  bo  roforrod  to  on  the  register,  but  will  be 
filed  under  the  number  of  tbo  title  in  a  separate  place. 

3.  Resettlements. 

A  resettlement  will  be  made  on  the  same  linos  as  a  settlement, 
except  that,  where  the  resottlors  are  not  the  owners  of  the  unincum- 
bered fee  sim})lo,  they  cannot  safely  introduce  any  special  pro\'isions 
as  to  the  mode  of  registration  to  be  followed,  which  will  have  to 
be  detei-mined  according  to  the  Acts  and  llules,  as  modified  (if  at 
all)  by  the  original  settlement. 

On  the  execution  of  the  resettlement,  it  will  be  the  duty  of  the 
registered  proprietor,  and  the  various  persons  in  wliose  favour 
restrictions  or  inhibitions  are  entered,  to  execute  the  requisite 
transfers,  and  to  make  or  concur  in  the  requisite  applications,  to 
bring  the  register  into  accord  with  the  new  condition  of  the 
settled  estate  (f). 

4.  Shifting  Clauses. 

Where  a  settlement  contains  a  name  and  arms  clause,  or  a  shift- 
ing clause  on  succeeding  to  another  estate,  or  other  executory 
limitation,  it  does  not  seem  that  any  special  note  should  be  placed 
on  the  register  in  the  first  instance,  because,  until  the  happening 
of  the  event  on  which  the  shifting  clause  takes  effect,  the  tenant 
for  life's  statutory  powers  are  fully  exerciseable  [ir,  and  in  nearly 
all  cases  his  express  powers  of  charging  also.  But  on  the  happen- 
ing of  the  event  on  which  the  clause  takes  effect,  the  person  next 
entitled  should  register  a  caution  immediately,  and  take  steps  to 
procui'e  the  execution  of  the  proper  transfer  from  the  registered 
proprietor,  or  the  presentation  of  such  application  as  may  be  re- 
quired, or,  failing  these,  to  apply  for  rectification  of  the  register  (jt). 
See  also  pp.  17o,  17G. 

5.  Charging  Powers. 

Persons  having  interests  under  powers  of  charging  are,  it  is  con- 
ceived, sufficiently  protected  by  the  registration  of  the  tenant  for 
life  or  the  trustees  in  the  manner  indicated  by  the  Act  of  1897, 
imtil  money  is  actually  raised  in  exercise  of  them  (//).     This  can 

(s)  Page  433.  (x)  Under  sects.  95,  96  of  the  Act 

(0  Act  of  1897,  sect.  6  (3).  of  1875,  or  Pule  101  (p.  3G2). 

(m)  Settled  Land  Act,  1S82,  sect.  (i/)  Settled  Lund  Act,  1882,  sect. 

56.  20. 
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be  done  hj  simply  exercising  tlie  powers  contained  in  the  settle- 
ment, i.  c,  by  the  trustees  of  the  long  term  demising  it  to  a  mort- 
gagee, who  may  then  protect  himself  by  a  caution,  or  may  and 
would  be  well  advised  to  enter  notice  of  the  term  as  being  a 
"lease"  within  the  meaning  of  sect.  50  of  the  Act  of  1875. 
Sect.  G,  sub-sect.  7,  of  the  Act  of  1897  provides  that  in  such 
case  the  registered  proprietor  of  the  land  "  shall,"  if  required, 
"  charge  the  land  in  the  prescribed  manner  with  the  payment  of 
the  money  so  raised."  It  vi'ill  be  observed  that  such  a  charge, 
being  of  the  inheritance,  goes  considerably  beyond  the  provisions 
of  ordinary  settlements,  which  only  anthorise  the  charging  of  a 
term  of  years.  It  is  conceived,  notwithstanding  that  the  registered 
proprietor  is  directed  by  the  above  mentioned  sub-section  to  charge 
the  land  in  the  prescribed  manner,  and  that  the  actually  prescribed 
form  (Xo.  39,  p.  423)  contemplates  a  charge  of  the  whole  fee,  yet 
that  the  registered  proprietor,  who  may  be  only  tenant  for  life,  is 
not  thereby  authorised  to  give  the  mortgagee  of  the  term  a  charge 
on  the  whole  fee  simple.  It  would  rather  appear  that  this  is  a 
case  for  which  no  form  is  provided  suitable  to  it,  and  that  accordiugly 
the  prescribed  form  of  charge  (No.  39)  will  have  to  be  modified 
under  Eules  14G  and  147  (p.  375),  so  as  to  comprise  the  term  to 
which  the  mortgagee  is  entitled  and  not  the  whole  fee.  (See  Pre- 
cedent XL.,  p.  493.) 

Eule  117  provides  for  the  case,  which  will  sometimes  happen, 
where  there  are  various  terms  having  an  order  of  priority  amongst 
themselves,  and  the  first  one  to  be  utilized  is  not  the  first  in  order 
of  priority.  The  charge  can  be  for  a  capital  sum  («),  or  for  an 
annuity,  or  other  periodical  payment  (Z*).  Where  a  mortgage  by 
demise  has  been  already  executed  and  stamped,  this  charge  will 
require  no  stamp  duty.     (Eule  164,  p.  380.) 

6.  Investment  of  Capital  Moneys  in  Land. 

Where  registered  land  is  purchased  with  capital  moneys  arising 
under  a  settlement,  the  instrument  of  transfer  takes  a  specially 
prescribed  form,  which  operates  as  a  conveyance  to  the  uses  (c). 
If  (as  will  frequently  be  the  case)  the  land  purchased  is  to  bo 
added  to  a  title  already  in  settlement,  with  restrictions  and  inhibi- 
tions entered,  care  should  be  taken  to  make  the  application  as  to 

(a)  Act  of  1875,  sect.  22.  ^'^  ^""^  "^  1^^^'  '^^*-  ^  (^)-    ^^^^ 

,,x    A   .    ^  ..^J       .   ^  ,„x  81  (p.  354);  Forms  16—22  (pp.  419, 

{b)  Act  of  1897,  sect.  9  (3).  ^^^V         ^  vm  . 
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adtlition,  described  at  p.  81,  and  to  apply  for  the  same  restrictions 
and  inhibitions  as  are  already  entered  in  regard  to  the  rest  of  tlie 
property,  otlierwiso  the  title  will  become  confused  («•). 

7.  Death  of  Tenant  for  Life  or  Tenant  in  Tail. 

AVhero,  as  will  usually  bo  tlie  case,  the  tenant  for  life  is  regis- 
tered as  proprietor,  the  procedure  on  his  death  is  regulated  by 
sect.  G  (4)  of  the  Act  of  1897,  and  Eules  I;i2  to  l;JO  (pp.  371  to 
373).  If  the  trustees  are  the  registered  proprietors,  they  will  act 
under  the  directions  of  the  new  tenant  for  life  (if  there  is  one)  in 
regard  to  tlie  registration — oitlier  transferring  to  him  subject  to 
the  proper  restrictions,  &c.,  in  their  own  favour,  or  remaining  on 
the  register,  subject  to  the  restriction  in  his  favour.  If  there  is  no 
tenant  for  life,  and  the  fee  simple  vests  in  a  successor,  they  will 
transfer  to  him  subject  to  such  charges,  cautions,  restrictions  or 
inhibitions  as  may  be  necessary  for  the  protection  of  persons  having 
beneficial  interests  prior  to  his  in  the  estate.  If  the  new  tenant 
for  life  is  an  infant,  the  trustees  themselves  will  remain  proprietors, 
without  restriction  {'/). 

Where  two  persons  are  registered  under  an  overriding  power  of 
joint  appointment,  an  inhibition  in  Form  10  (p.  417)  should  be 
entered  soon  to  prevent  the  survivor  (if  not  owner  in  fee)  from 
dealing  with  the  property. 

8.  Termination  of  a  Settlement. 

A  settlement  of  registered  land  terminates  in  the  same  way  as  a 
settlement  of  unregistered  land,  by  the  vesting  of  the  fee  simple — 
either  on  the  execution  of  a  disentailing  deed,  or  on  the  exhaustion 
of  the  intervening  liuiitations.  "When  this  occurs,  the  restrictions 
and  inhibitions  can  be  removed,  on  the  application  or  with  the 
consent  of  the  persons  in  whose  favour  they  are  entered,  and,  in  the 
case  of  inhibitions,  the  approval  of  the  registrar  or  of  the  Court. 
But  this  consent  and  approval  should  not  be  given  without  due 
protection  being  entered  for  the  rights  of  persons  interested  under 
charges  made  under  powers  of  charging,  whether  the  money  is 
actually  raised  or  not.  It  is  not  very  clear  Avhat  kind  of  protec- 
tion trustees  of  long  terms,  for  pin-money,  jointures,  portions,  &c., 

(cc)  Precedent  XXXI.,  p.  490. 

{d)  This  seems  in  accordance  with  the  Settled  Land  Act,  18S2,  sect.  60. 
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wall  be  entitled  to  under  these  circumstances.  The  simplest  mode 
of  protection  would  be  for  them  to  enter  notice  of  their  terms  as 
"  leases  "  under  sect.  50  of  the  Act  of  1S76,  but  it  is  not  perfectly 
clear  that  long  terms  for  mortgage  purposes  are  "  leases  "  within 
the  meaning  of  those  sections.  The  amendment  of  sect.  11  of  the 
same  Act  contained  in  Schedule  I.  to  the  Act  of  1897  is  an  argument 
in  favom'  of  theii"  being  impliedly  included  in  the  term  "  lease  " 
unless  expressly  excluded.  Failing  this  mode  of  protection,  the 
trustees  would  probably  be  entitled  to  the  entry  of  a  restriction  to 
the  effect  that  no  disposition  is  to  be  registered  without  their 
consent,  inasmuch  as  if  the  land  were  unregistered  they  and 
their  beneficiaries  would  be  necessary  parties  to  a  sale  free  from 
incumbrances.  The  objection  to  this  mode  of  protection  is  that, 
as  sales  under  such  circumstances  are  ordinarily  made  subject  to 
the  incumbrances  in  question  (with  indemnity),  the  restriction 
would  introduce  a  multiplication  of  necessary  parties  to  a  sale. 
Possibly  the  trustees  might  be  satisfied  with  a  caution,  or,  better,  a 
restriction  requii'ing  notice  to  be  given  them  of  intended  dealings 
on  the  register.  It  does  not  appear  that  the  "  trustees  of  the 
settlement "  are  under  any  obligation  to  see  to  this  protection  being 
placed  on  the  register.  Sect.  6  of  the  Act  of  1897  makes  no 
precise  provision  for  it.  The  trustees  of  the  terms  should  be  ready 
(if  necessary)  to  protect  themselves  by  registering  cautions  as  soon 
as  the  settlement  is  at  an  end,  and  if  they  neglect  to  do  so,  the 
beneficiaries  should  do  it  instead,  pending  an  arrangement. 


13. — Trust  Settlements. 

The  most  usual  types  of  trust  settlements  are  (i)  settlements  (on 
marriage)  of  real  and  personal  property  vested  in  trustees  on  trust, 
after  the  marriage,  for  sale,  with  the  consent  of  husband  and  wife, 
and  of  the  survivor,  during  their  lives,  and  afterwards  at  the 
discretion  of  the  trustees ;  the  trusts  being  declared  of  the  land 
till  sale,  and  of  the  proceeds  of  sale,  and  purchasers  being 
exonerated  from  seeing  to  the  application  of  the  purchase-money ; 
and  (ii)  devises  (subject  sometimes  to  charges  of  debts,  legacies  or 
annuities)  of  real  estate  to  trustees,  on  trust  to  sell  either  at  once 
or  on  the  death  of  a  surviving  wife  or  husband,  or  in  her  or  his 
lifetime  "^ith  her  or  his  consent,  and  to  hold  the  proceeds  and  the 
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land  till  sale,  on  certain  trusts,  witli  wliicli  purchasers  are  not 
concerned. 

The  form  of  these  settlements  will  not  require  much  alteration 
where  the  land  is  registered.  As  to  marriage  settlements,  tlie 
observations  already  made  on  parties,  recitals,  and  parcels  (_/'),  will 
apply.  The  trustees  will  he  registered  as  proprietors,  and  a 
restriction  in  favour  of  any  persons  whose  consent  or  direction  may 
be  necessary  to  a  sale  should  be  entered  also.  (See  also  p.  110.) 
If  the  settlement  is  duly  stamped,  no  further  stamp  duty  is  payable 
on  the  statutory  instrument  needed  to  complete  the  matter  in  the 
registry  (y) .     As  to  settlements  by  will,  see  the  next  heading. 


XIX.— Wills. 

The  form  of  wills  will  probably  not  be  much  affected  by  the 
provisions  of  the  Land  Transfer  Acts. 

It  is  not  clear  whether  different  persons  may  be  njipointed  to 
administer  the  real  as  distinguished  from  the  personal  estate,  in 
the  same  way  as  a  special  executor  can  be  appointed  as  to  a  special 
portion  of  the  personal  estate. 

It  will  be  for  consideration  whether  to  insert  a  clause  excludino- 

o 

or  extending  sect.  4  of  the  Act  of  1897,  which  empowers  the  per- 
sonal representatives,  "  in  the  absence  of  any  express  provision 
to  the  contrary  contained  in  the  will,"  to  "appropriate  any  part 
of  the  residuary  estate  "  in  or  towards  satisfaction  of  a  legacy  or 
share  of  residue.  As  the  appropriation  cannot  be  made  without 
the  consent  of  the  person  entitled,  there  seems  no  reason  for  inserting 
such  a  clause  in  ordinary  cases ;  but  there  seems  to  be  some  reason 
for  extending  it  {<j(i). 

"Where  a  testator  makes  different  dispositions  of  different  pro- 
perties, it  is  best  to  refer  to  them  by  their  registered  numbers  as 
well  as  by  general  description.  "Where  part  only  of  a  registered 
estate  is  the  subject  of  a  devise,  the  assent  or  transfer  made  by  the 
personal  representative  will  have  to  refer  to  a  plan  in  tlie  usual 
way  when  the  disposition  comes  to  be  registered. 

In  other  respects  it  Avill  seldom  be  necessary  to  make  any  special 
alterations  in  the  forms  of  wills  in  regard  to  registered  land.  The 
duties  of  the  personal  representatives  under  various  conditions  are 

(/)  Pago  117.  (</)  Eulo  164  (p.  380).  {(jg)  SeQposf,  p.  276. 
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set  fortli  in  the  notes  to  sects.  2,  3,  and  4  of  the  Act  of  1897  {/>),  and 
as  to  registered  land  and  charges  in  the  cliapter  on  "  Transmissions 
on  Death  "(/).  Where  the  will  creates  a  settlement,  and  -whore 
debts,  legacies  or  annuities  are  charged  on  land,  it  will  be  worth 
considering  whether  some  means  could  not  be  devised  for  prevent- 
ing the  legatees  and  annuitants  from  incumbering  the  register  with 
an  imlimited  number  of  cautions ;  also,  in  suitable  cases,  the  per- 
sonal representatives  might  be  authorized,  on  retaining  an  apparently 
sufficient  portion  of  the  general  estate  to  answer  all  cliarges,  to 
procure  the  registration  of  a  devisee  without  any  protective  entry 
in  respect  of  a  charge  of  debts,  legacies  or  annuities,  as  has  abeady 
been  pointed  out  in  the  chapter  on  Transmissions  on  Death  {coife, 
p.42)(A-). 

The  personal  representatives,  in  the  case  of  registered  land  and 
charges,  will  be  in  a  position  of  great  responsibility  in  determining 
what  dispositions  should  be  made  on  the  register,  and  it  would 
seem  only  fair  to  them,  if  it  is  desired  that  they  should  act  without 
the  advice  of  the  Court  in  cases  where  the  provisions  of  the  will  are 
complicated,  to  insert  a  special  clause  exonerating  them  from  per- 
sonal liability  for  registered  dispositions  honestly  made  in  pursuance 
or  supposed  pursuance  of  those  provisions  {/). 

{h)  Post,  pp.  264  et  seq.  [k)  Precedent  LIX.,  p.  iOl. 

(/)  Ante,  pp.  39  et  seq.  (/)  Precedent  LVIII.,  p.  500. 
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THE  LAND  TRANSFER  ACT,  ISTo. 

38  &  39  Vict.  c.  87. 

.1//  Acl  to  slmpUfi/  Tilles  and  fucUUalc  the  Transfer  of 
Land  in  England.  [13tli  August,  1875. 

AViiEKEAS  it  is  expedient  to  make  furtlier*  pro- 
vision for  the  siniplilication  of  the  title  to  hind,  and 
for  facilitatinjj,-  tlie  transfer  of  land,  in  England  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  tlie  advice  and 
consent  of  the  Lords  8})iritual  and  Temporal,  and 
Commons,  in  this  present  I'arliament  asscndjled, 
and  by  the  authority  of  the  same,  as  follows : 

Pkelimixaky. 

1.  This  xVct  may  be  cited  as  the  Land  Transfer    1875  Act, 
Act,  1875.  Sect.  1. 

This  Act,   and  the  Land  Transfer  Act,   1897,  may  bo  cited  S'^o'^  t'^le. 
together  as  the  Land  Transfer  Acts,  1875  and  18'J7.     (Act  of 
18'J7,  sect.  26.) 

2.  riiis  Act  sliall  not  ajtply  to  Scotland  or  Ire-  Application 
hind,  and  land  shall  not  be  registered  under  this 
Act  unless  it  is  of  freehold  tenure  (rtf)  or  is  leasehold 
lield  under  a  lease  which  is  either  innnediately  or 
mediately  derived  out  of  land  of  freehold  tenure; 
but  for  the  j)ur})()ses  of  this  Act  custonuiry  freehold, 
in  any  case  in  which  an  admission  or  any  act  by 
the  lord  of   the   manor  is  necessary  to  ])orfect  the 

•  The  former  pix)visiou  hero  alluded  to  is  probably  tlio  Laud  Rt^-gistry 
Act,  1862,  25  &  2G  Vict.  c.  53  (sometimes  called  Lord  Westbury's  Act),  and 
the  Declaration  of  Title  Act  of  the  same  year,  25  A:  2G  Vict.  c.  67.  I'rovi- 
sion  is  made  by  sect.  126  of  the  present  Act  to  tran.sfor  titles  rcfristered 
under  the  forniir  of  these  to  the  reirister  kept  under  this  Act.  Tho  Declara- 
tion of  Title  Act  appears  never  to  liavo  been  used. 

B.  K 


of  Act. 
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1875  Act,    title  of  a  purchase  from  the  ciistomar)'  tenant,  sliall 
Sect.  2.      jjQ^  ]jQ  Jeemed  to  be  land  of  freehold  tenure. 


{a)  It  is  provided  by  the  First  Scliedule  to  the  Act  of  1897, 
referring  to  this  section,  that — 

"  If,  at  any  time,  land  i.s  found  to  have  been 
registered  with  absolute  or  qualified  title  contrary 
to  the  provisions  of  this  section,  the  registration  shall 
not  be  annulled,  but  shall  be  deemed  an  error  not 
ca})ablc  of  rectification  under  the  j^rincipal  Act 
[of  1875],  and  any  person  suffering  loss  thereby 
shall  be  indemnified  accordingly." 

This  amendment  has  to  be  read  Aj-ith  sect.  1 8  of  the  present 
Act,  under  which,  in  the  case  supposed,  some  difficult  questions 
might  arise — especially  under  sub-sects.  (1),  (4),  (5)  and  (6). 
The  indemnity  referred  to  is  that  conferred  by  sect.  7  of  the  Act 
of  1897.  It  has  been  suggested  (Solicitors'  Journal,  1898, 
p.  535),  that  as  the  amendment  does  not  especially  enfranchise 
the  land,  an  alienation  by  the  proprietor  under  the  Land  Transfer 
Act  constitutes  a  forfeiture,  and  that  the  lord's  measure  of 
damages  would,  therefore,  be  not  merely  the  value  of  such 
manorial  rights  as  he  may  lose  by  the  registration,  but  the 
value  of  the  copyholder's  interest  also.  But  the  correctness  of 
this  view  seems  open  to  doubt. 


Commence- 
ment of  Act. 


3.  This  Act  shall  come  into  operation  on  the 
first  day  of  January,  1876,  which  day  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act ;  but 
any  orders  or  rules,  and  any  appointment  to  any 
office,  may  be  made  under  this  Act  at  any  time 
after  the  passing  thereof,  but  shall  not  take  effect 
until  the  commencement  of  this  Act. 


Construction 
of  teiTQ.s  in 
Act. 


4.  In  this  Act,  imless  there  is  something  incon- 
sistent in  the  context, — ■ 

"Person"  includes  a  corporation  and  any  body 
of  2^ersons  unincorporate  :  («) 

'^  Registrar,"  "  court,"  and  "  general  rules,"  mean 
such  "  registrar,"  "  court,"  and  "  general 
rules,"  as  are  in  this  Act  respectively  in  that 
behalf  mentioned : 

'^Prescribed"  means  prescribed  by  any  general 
rules  made  in  pursuance  of  this  Act : 
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''The    CWrt    of    Cliancciy,"(/>')    and    ''Court   oi    1875  Act, 
Apj)cal    ill   Chancery,"   and    "Her  Majesty's      ^^^^-  ^- 
Superior  Courts,"  inchide  any  courts  in  Avliicli 
tlie  i)0\vers  of  tlie  Courts  so  referred  to  by 
name,  may  be  for  tlie  time  being  vested: 

"  The  Land  Registry  Act,  1802,"  means  tlie  Act 
passed  in  the  session  held  in  the  twenty-fifth 
and  twcMitv-sixth  years  of  the  reign  of  Her 
present  Majesty,  chapter  lifty-threc,  intituled 
"  An  Act  to  facilitate  the  proof  of  title  to  and 
the  conveyance  of  real  estates." 

The  dehnition  of  land  contained  in  the  Act  of 
the  thirteenth  and  fourteenth  years  of  the  reign  of 
Her  present  ]\[ajesty,  chai)tcr  twenty-one,  intituled 
"  An  Act  for  shortening  the  language  used  in  Acts 
of  Parliament,"  shall  not  apply  to  this  Act(c). 

(a)  "Person" — This  definition  is  now  of  general  application 
to  ail  Acts  of  rarliameut  under  tlio  Interpretation  Act,  1889, 
sect.  19. 

{b)  Court  of  Chancery — At  the  time  this  Act  was  passed  the 
Court  of  Chancery  and  Court  of  Appeal  in  Chancery  liad  already 
ceased  to  exist,  owing  to  the  Judicature  Act,  1873.  The  sub- 
section had  prohaldy  been  drafted  previously  to  the  passing  of 
that  Act,  and  were  left  unaltered  by  inadvertence. 

(c)  Definition  of  land— The  4th  section  of  13  &  14  Yict.  c.  21 
(Lord  Ihoiighaiu's  Act"*  provides  that  in  Acts  of  Parliament  "  the 
word  'laud'  shall  include  messuages,  tenements  and  heredita- 
ments, houses  and  buildings  of  any  tenure,  unless  where  there 
are  words  to  exclude  houses  and  buildings,  or  to  restrict  the 
meaning  to  tenements  of  some  particular  tenure." 

Owing  to  the  exclusion  of  this  definition  it  had  been  doubted 
•whether  anything  less  than  the  whole  freehold,  both  above  and 
below  the  surface,  could  be  registered  ;  Metropolitan  liai/irai/  Co. 
V.  Coo/c,  L.  E.  13  Ch.  D.  G12,  and  liosmhery  v.  Cuoh,  8  Q.  B.  I). 
162,  being  considered  authorities  in  point.  But  this  doubt  has 
now  been  removed  by  the  Act  of  1897,  sect.  24  (1),  whit-h  provides 
that  "  all  hereditaments,  corporeal  and  incorporeal,  shall  bo 
deemed  land  within  the  meaning  of  the  principal  Act  [of  1875] 
and  this  Act,"  imder  which  it  is  clear  that  interests  such  as 
cellars,  flats,  tunnels,  and  other  similar  projterties  can  bo  regis- 
tered.    {See  also  ante,  Chapter  II.,  pp.  3  to  5. 

In  sects.  30 — 33  and  35 — 38,  as  expressly  interpreted  by  the 
1st  schedule  to  the  Act  of  1897,  "land"  includes  the  mines  and 
minerals,  if  parcel  thereof.  But  it  may  be  doubted  whether  this 
interpretation  was  necessary. 

k2 
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PART  I. 

Entry  of  Land  on  Register  of  Title. 

(  L  )  Fi 'cch 0 Id  Zand. 

^c"^^  "^K^'         ^•*  ^^  l^nd  registry  shall  be  established  (a),  and 
^^  '    '      on   and  after  the   commencement  of  this  Act  the 

w^eStra-     follo^^'ing"  persons;  (that  is  to  say,) 

tion -srith  an         (1.)  Any  pcrson  (/>j  wlio  lias  contracted  to  buy(c) 

r^wll'il^^'*^"'  for  his   own    benefit  (^0  an   estate  in  fee 

or  Willi  a  .  .  \     / 

possessory  simplo  (c)  in  land  (/),   whether  subject  or 

tit  e  only.  ,  not  to  incumbrances  (//)  ;  and 

(2.)  Any  person  entitled  for  his  own  benefit  at 
law  or  in   equity  (/^)  to   an  estate  in  fee 
simple  (<?)  in  land,  whether  subject  or  not 
to  incumbrances  ((/) ;  and 
(3.)  Any  person  capable  of  disposing  (^)  for  his 
own  benefit  by  way  of  sale  of  an  estate  in 
fee  simple  (e)  in  land,  whether  subject  or 
not  to  incumbrances  ((/), 
may  apply  (/)  to  the  registrar  under  this  Act  to  be 
registered,  or  to  have  registered  in  his  stead  any 
nominee   or   nominees    7iot   exceeding    the   jwescrihed 
niimher  {l'c\  as  proprietor  or  proprietors  of  such  free- 
hold land  with  an  absolute  title  (/)  or  with  a  posses- 
sory title  {ill)  only  :   Provided,  that  in  the  case  of 
land  contracted  to  be  bought,  the  vendor  consents 
to  the  ap2Dlication(^^). 

*•'  The  general  effect  of  this  section,  Avith  others  on  the  same 
subject,  is  fully  stated  in  Chapter  II.,  ante,  p.  3.  See  also 
Eules  17  to  78. 

(a)  As  to  the  constitution  of  the  office  and  powers  of  the 
Eegistrar,  see  sects.  106  to  110,  p.  217,  and  Act  of  1897, 
sect.  22  (1),  p.  317.  As  to  District  Registries,  see  sects.  118  to 
122,  p.  225,  and  Act  of  1897,  sect.  22  (8),  p.  320. 

{h)  person — see  the  definition,  ante,  sect.  4.  As  to  collective 
applications  by  persons  collectively  entitled  to  the  fee  simjjle, 
see  sect.  69,  p.  195. 

(c)  Under  this  sub-section,  a  purchaser  can  (with  the  vendor's 
consent — see  end  of  section)  apply  for  registration  immediately 
on  signing  the  contract.  In  a  private  contract  a  purchaser 
intending  to  do  this  should  stipulate  that  the  vendor's  consent 
should  not  be  withheld.  The  application  should  be  delivered 
at  the  registry  without  delay,  and  a  reference  to  counsel  obtained. 
The  official  examination  of  title  can  then  be  made  so  as  to  fulfil 
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tho  douhlo  purpose  of  completing  the  salo  and  registering  tlio     1875  Act, 
title,  saving  both  expense  and  delay.  Sect.  5. 

{(l)  for  his  own  benefit — Tlie  registration  of  ])orsons  entitled  ' 

otherwiso  than  lor  tlieir  own  bnueiit  is  authorized,  as  to  trustees 
and  mortgagees,  by  sect.  68  of  this  Act  (p.  194) ;  as  to  settled 
land  within  the  meaning  of  tho  Settled  Land  Aets,  by  sect.  G  of 
tho  Act  of  18!)7  (p.  2«1)  ;  as  to  land  vested  in  Her  Majesty  in 
right  of  tho  Crown  or  of  the  Duchy  of  Lancaster,  or  otherwise, 
or  vested  in  any  public  officer  or  body  in  trust  for  tho  public 
service,  and  as  to  lands  belonging  to  the  Duchy  of  Cornwall,  by 
sect.  0.3  of  this  Act  (p.  19.3). 

As  to  tho  interests  of  infants,  married  women,  idiots,  lunatics, 
persons  of  imsound  mind,  absent  beyond  seas,  or  unborn,  see 
sects.  7G,  77  (p.  201). 

{e)  an  estate  in  fee  simple — It  will  be  noticed  that  in  sub- 
sect.  (2)  it  is  expressly  stated  that  the  fee  simple  may  be  legal 
or  equitable.  In  sub-sects.  (1)  and  (o)  no  such  statement  occurs, 
but  in  all  cases  tho  estate  may  be  subject  to  incumbrances. 
Considering  that  where  there  ai-e  incumbrances  the  legal  estate 
"would  seldom  bo  in  the  applicant,  it  may  be  doubted  whether 
any  certain  inference  can  be  drawn  that  in  sub-sects.  (1)  and  (3) 
the  legal  fee  simple  only  is  meant.  It  would  seem  that  the  estate 
referred  to  must  be  in  possession  (see  ante,  p.  53). 

(/)  land — See  definition  of  land  in  preceding  sect,  and  sect.  2. 
As  to  land  below  high- water  mark,  see  sect.  G6  (p.  193). 
As  to  manors,  advowsons,  rents,  tithes  impropriate,  or  other 
incorporeal  hereditaments  and  mines  and  minerals  severed  from 
the  land,  see  sect.  82  (p.  203). 

As  to  registration  of  freeholds  and  copyholds  intermixed  and 
indistinguishable,  see  sect.  07  (p.  194). 

{g)  whether  subject  or  not  to  incumbrances — As  to  what  are 
incumbrances,  and  as  to  various  incidental  rights  and  liabilities, 
see  sect.  18  (p.  l-iS). 

As  to  leases  affecting  the  land,  see  sects.  50  and  51  (p.  181). 
As  to  estates  in  dower  or  by  the  curtesy,  see  sect.  52  (p.  184). 
As  to  land  subject  to  fee-farm  grants  or  other  grants  reserving 
rents  or  services,  see  sect.  82  (para.  2),  (p.  203). 

As  to  registi-ation  of  restrictive  covenants  and  conditions  as  to 
user,  see  sect.  84  (p.  2C'7). 

The  consent  of  incumbrancers  is  thus  rendered  unnecessary, 
although,  of  course,  if  an  incumbrancer  really  objected  to  the 
registration  he  can  usually  prevent  it  in  practice  hy  calling  in 
his  mort":ao:e.  Notice  of  the  intended  entries  is  sent  to  him  in 
tho  case  of  an  absolute  title,  but  not  in  the  case  of  a  possessory 
title.  In  tho  case  of  an  absolute  title  an  arrangement  must  bo 
made  with  him  to  pi-oduco  tho  deeds  to  bo  marked,  under  sect.  72 
(p.  198).  .     ,    ,      , 

{h)  at  law  or  in  equity — These  words  seem  to  include  the  caso 
of  a  purchaser,  ex[)re.ssly  dealt  witli  in  the  preceding  sub-section. 
In  any  case  it  seems  clear  that  where  a  good  title  in  equity  is 
shown,  there  is  no  need  to  get  in  the  legal  estate  before 
registration. 

{i)  capable  of  disposing — rrosumably  this  applies  to  cases 
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1875  Act, 
Sect.  5. 


where  a  person  lias  a  general  power  of  appointment.  If  the 
laud  is  "settled  "  within  the  meaning-  of  the  Settled  Land  Acts, 
it  would  seem  that  owing  to  sect.  6  (1)  of  the  Land  Transfer  Act, 
1897  (p.  281),  the  donee  of  the  power  could  not  (though  entitled 
to  apply  for  registration)  be  himself  registered  as  proj)rietor 
without  the  concurrence  of  the  "tenant  for  life." 

(j)  may  apply — As  to  the  mode  of  application,  see  Eules  17 
et  seq.  (pp.  338  et  seq.),  and  Chapter  II.  (p.  7). 

{k)  The  words  in  italics  are  in  effect  repealed  by  sect.  14  of 
the  Act  of  1897  (p.  304). 

(/)  with  an  absolute  title — As  to  absolute  title,  see  the  follow- 
ing secticni,  and  Eules  25  et  scq.  (p.  340),  and  sect.  30  (p.  164), 
and  Chapter  III.  (p.  11)  on  the  effect  of  registration. 

(m)  or  with  a  possessory  title  only — As  to  possessory  title, 
see  sects.  6,  8  and  32  (p.  166),  and  Eules  17  to  24  (p.  338),  and 
Chapter  III.  (p.  11)  on  the  effect  of  registration. 

{n)  provided  ....  the  vendor  consents  to  the  application — 
It  is  not  clear  for  what  reason  the  consent  of  the  vendor  is 
here  required.  Possibly  it  was  thought  unfair  to  subject  a 
vendor's  title  to  an  ofhcial  examination  without  his  consent. 
But  this  reason  would  not  apply  to  the  case  of  a  possessory 
registration.  No  reason  apparently'  need  be  given  for  a  refusal. 
The  consent  should  be  endorsed  on,  or  written  at  the  foot  of,  the 
application. 

6.  AYliere  an  absolute  title  is  required  tlie  appli- 
cant or  his  nominee  shall  not  be  registered  as  pro- 
prietor of  the  fee  simple  («)  until  and  unless  the 
title  is  approved  by  the  registrar  [b). 

Where  a  possessory  title  only  is  required  the 
applicant  or  his  nominee  may  be  registered  as  pro- 
prietor of  the  fee  simple  on  giving  such  evidence  of 
title  and  serving  such  notices,  if  any,  as  may  for  the 
time  being  be  prescribed  (c). 

{a)  proprietor  of  the  fee  simple — In  other  parts  of  the  Acts, 
"proprietor  of  the  land"  is  the  expression  used.  As  will  be 
seen  in  the  next  section,  sect.  30  (p.  164)  and  elsewhere,  the 
I)roprietorship  of  the  land  usually  carries  the  "  fee  simple  "  with 
it,  and  alwaj-s  gives  the  power  to  dispose  thereof.  But  the 
words  "fee  simple"  are  not  used  on  the  register. 

{h)  until  and  unless  the  title  is  approved  by  the  registrar — 
As  for  the  mode  of  examination,  and  the  evidence  required,  see 
sects.  17,  18  (p.  147),  and  Eules  25  to  41  (p.  340).  These  words 
appear  to  indicate  that  examinations  of  title  should  usually  be 
made  by  the  registrar  personally,  or  by  some  member  of  the  land 
registry  office  acting  under  his  directions. 

(c)  See  Eules  17  to  24  (p.  336). 

Estate  of  "^  *  T\\Q  first  registration  ((i)  of  any  person  as  pro- 

proprietor       prictor  of  freehold  land,  (in  tliis  Act  referred  to  as 


Evidence  of 
title  required 
on  applica- 
tion. 
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first  reg-istcrcd  proprietor,)  witli  an   absolute  title,    1875  Act, 
shall  vest  in  tlie  person   so   re<^*isterecl  an  estate  in        ^^^-  '^' 
fee    simple  (/<)    in    sueli   land(r'),   together  Avitli  all  "«^'itb  absolute 
riglits,  privileges,  and  appurtenances  (J)  belonging 
or  appurtenant  thereto,  subject  as  follows : 

(1.)  'i\)  the  ineuni])rances(^),  if  any,  entered  on 

tlie  register;  and 
(2.)  Unless,  under  the  provisions  of  this  Act  (/), 
the  contrary  is  expressed  on  the  register, 
to  such  liabilities,  rig] its,  and  interests,  if 
any,  as  are  by  this  Act  declared  not  to  be 
incum1)rances  (//) ;  and 
(3.)  Where   such  first  proprietor  is  not   entitled 
for  his  own  benefit  (//)  to  the  land  regis- 
tered as  between  himself  and  any  jjersons 
claiming  under  him  (/),  to  an}^  unregistered 
estates,    rights,    interests,    or    equities    to 
which  such  persons  may  bo  entitled, 
but  free  from  all  other  estates  and  interests  what- 
soever (J)  including   estates   and   interests  of   Her 
Majesty,  her  heirs  and  successors  (Z"). 

■'•'  The  general  effect  of  this  section  is  fully  stated  in  Chapter  III. 
(p.  11). 

(o)  first  registration — The  position  of  the  first  registered  pro- 
prietor is  somewliat  different  to  that  of  subsequent  registered 
proprietors,  as  may  be  seen  by  comparing  this  section  with 
sects.  30,  33,  46)  (pp.  164,  166,  179). 

{b)  an  estate  in  fee  simple — The  estate  is  created  and  defined 
by  this  section.  It  cannot  be  said  to  be  the  legal  estate,  for  tliat 
may  bo  outstanding  in  a  mortgagee  or  in  trustees,  and  a  mort- 
gagor or  an  equitable  owner  may  acquire  the  statutory  fee  simple. 
At  the  same  time,  the  statutory'  fee  simple  seems  to  prevail  over 
the  legal  estate,  and  to  deprive  the  latter  of  its  value,  excejit  in 
cases  where  the  legal  estate  is  outstanding  by  virtue  of  a  mortgage 
subsisting  at  tlie  date  of  first  registration  and  entered  on  the 
register.     (See  the  subject  discussed  anfc,  p.  13.) 

(c)  land — See  the  definition  of  "  land"  in  sect.  4  and  note  (c) 
thereto.  The  word  would  appear  to  include  the  mines  and 
minerals,  except  in  so  far  as  that  meaning  is  negatived  by  the 
exception  introduced  by  sub-sect.  (2)  below,  referring  to  sect.  1 8. 
It  will  bo  noticed  that  tiic  a\1io1o  of  sect.  18  is  governed  by  tlio 
words  in  the  first  paragraph  thereof,  "  as  may  for  the  time  being 
be  subsisting."  It  is  tlierefore  apprehended  that  as  regards 
mines  and  minerals,  the  exception  introduced  by  sub-sect.  2  only 
operates  to  provcnit  them  from  vesting  in  the  proprietor  by  virtue 
of  his  registration  in  cases  where  they  are  actually  vested  in 
some  oth.er  person.     "Whether  this  is  the  case  or  not  is  often  a 
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1875  Act,  difficult  matter  to  ascertain.  The  Act  of  1897,  Scliecl.  1,  amend- 
Sect.  7.       mcnt  of  sect.  18,  introduces  provisions  whereby  the  register  is 

made  to  furnish  as  much  information  on  this  point  as  is  to  be 

found  in  the  title  deeds  of  the  property. 

{(I)  rights,  privileges  and  appurtenances — Instances  of  these 
will  be  appurtenant  easements,  rights  of  common,  and  generally 
all  incidental  rights  which  follow  the  inheritance.  These  follow 
the  registration  without  sj^ecial  mention  on  the  register,  but 
there  is  power  (Rule  178)  to  mention  any  that  are  deemed  of 
importance,  and  the  existence  of  which  is  pi'oved. 

(e)  incumbrances — The  term  appears  to  be  used  in  the  usual 
legal  sense,  meaning  mortgages  and  similar  charges.  Special 
provision  is  also  made  by  sects.  50  and  51  (p.  181)  for  the  regis- 
tration of  notice  of  leases  and  agreements  for  leases,  b}'  sect.  52 
(p.  184)  of  estates  in  dower  or  by  the  curtesj^  by  sect.  84  (p.  207), 
of  restrictive  covenants  as  to  user,  by  the  Act  of  1897,  sect.  13 
(p.  303),  of  death  duties,  and  by  Paile  200  (p.  391)  of  lien  by 
deposit  of  certificate. 

(/)  under  the  provisions  of  this  Act — Provisoes  (a),  (b)  and 
(c)  of  sect.  1 8  appear  to  be  the  only  provisions  referred  to. 

{g)  See  sect.  18  of  the  Act,  and  notes  thereto. 

(h)  not  entitled  for  his  own  benefit — These  words  seem 
primarily  intended  to  meet  certain  cases  of  first  registration  for 
which  express  provision  is  made  in  later  sections  of  the  Act :  for 
instance,  express  trustees,  nominees,  mortgagees  registered  as 
proprietors  (sect.  68,  p.  194),  persons  collectively  entitled  to  the 
beneficial  estate  (sect.  G9,  p.  195).  They  will  also  include  tenants 
for  life  under  the  Settled  Land  Acts  (Act  of  1897,  sect.  C,  p.  281). 
They  also  seem  to  apply  to  cases  where  a  person  has  by  any  means 
become  a  constructive  trustee ;  as,  where  he  has  bought  from 
his  cestui  que  trust,  or,  being  a  solicitor,  from  his  client,  or, 
indeed,  where  he  holds  under  a  title  in  which  he  would 
be  affected  by  any  such  transaction  that  may  have  occurred. 
The  words  may  also  be  held  to  apply  to  the  case  where  the 
proprietor  has  received  notice,  actual  or  constructive,  sufficient 
under  the  ordinary  law  to  make  him  a  constructive  trustee.  In 
all  these  cases  it  would  seem  that  the  title  .of  the  first  registered 
proprietor,  and  of  volunteers  taking  under  him  (see  sects.  33, 
46,  pp.  166,  167),  is  subject  to  review,  and  may  be  rectified 
under  sects.  95,  96  without  compensation  (sect.  7  of  the  Act  of 
1897).  But  where  there  has  been  an  error  of  title,  without 
fraud  on  the  part  of  the  registered  proprietor,  and  not  consti- 
tuting him  trustee — as,  for  instance,  where  he,  or  some  pre- 
decessor, has  purchased  a  base  fee  supposing  it  to  be  a  fee 
simple,  or  where  a  person  supposed  to  be  dead  is  found  to  be 
alive,  or  where  a  long  leasehold  has  been  mistaken  for  a  free- 
hold, and  so  on — it  would  seem  that  these  words  are  not  intended 
to  apply,  and  that  the  title  of  the  bond  fide  first  proprietor  will 
only  be  impeachable  under  sect.  7  (2)  of  the  Act  of  1897,  which 
gives  him  a  right  to  compensation  in  case  of  disturbance. 

ii)  persons  claiming  under  him — These  words  should,  it  is 
submitted,  be  construed  in  relation  to  the  previous  words  in  their 
full  sense  stated  in  the  preceding  note,    and  wiU   include  all 
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persons  fur  wliom  the  proprietor  can  in  any  sense  bo  regarded  as     1875  Act, 
a  trustee.  Sect.  7. 

(J)  all  other  estates  and  interests  whatsoever— Tt  appenr.s  to  

have  been  tlio  intfUtiou  of  thosn  words  ti;  ^'■ivo  tlio  tir.st  prcjpriotor 
an  indefeasible  title,  even  thougli  the  re<jfistration  were  made  in 
error,  and  even  thouj^h  the  error  wore  owing  to  his  own  or  liis 
ancestor's  fault,  or  even  (e.\cepting  actual  fraud)  to  wrong 
iuforniatiou  sui»plied  by  him  to  tlio  registrar  in  the  course  of 
examination  of  the  title.  Sect.  95  (p.  213),  which  treats  of 
rectification  of  the  register,  saves  all  "rights"  conferred  by  tin's 
section,  amongst  others.  There  is  no  express  provisicm  for  the 
case  of  actual  fraud  on  the  part  of  the  first  registered  proprietor 
himself.  Sects.  98  to  103  (p.  214),  "as  to  fraud,"  merely  impose 
penalties,  but  do  not  dii'oct  the  rectification  of  the  register.  But 
it  is  hardly  to  be  supposed  that  the  words  of  sect.  95  would  bo 
held  to  preclude  rectification  of  the  register  in  such  a  case. 

The  register  can  now,  in  case  of  mistake  or  fraud,  bo  rectified 
under  sect.  7  of  the  Act  of  1897  (p.  286),  and  if  the  erroneous 
registration  was  due  to  the  proprietor's  "  act,  neglect  or  default," 
the  latter  will  receive  no  compensation. 

(k)  But  by  sect.  105  the  rights  of  the  Crown  in  respect  of 
escheat  and  forfeiture  are  presei'ved, 

8.*  Tlic  reo:istration  of  any  person  as  first  rcfi^is-  E.stateof 
tcrcd  proprietor  of  freehold  land  with  a  possessory  p^priftur^'^' 
title  only  shall  not  affect  or  prejudice  tlic  enforce-  with  posscs- 
ment  of  any  estate,  right,  or  interest  adverse  to  or  ^^^ 
in  derog-ation  of  the  title  of  such   first  registered 
proprietor,  and  subsisting- or  capable  of  arising  (<^/) 
at  the  time  of  registration  of  such  proprietor;  but, 
save   as  aforesaid,   shall   liave    the    same   effect   as 
registration  of  a  person  with  an  absolute  title  (Z*). 

*  For  the  practice  on  a  possessory  registration,  see  Eules  17 
to  24  (p.  338). 

The  general  effect  of  this  section  is  stated  atife,  Chapter  III. 
(p.  19). 

(a)  capable  of  arising — This  apparently  relates  to  powers 
existing  but  not  exercised,  executory  and  contingent  estates  which 
have  not  yet  come  into  operation,  and  similar  interests. 

{b)  absolute  title — See  the  preceding  section  and  the  notes 
thereto. 

9.*  Where  an  absolute  title  is  required(^/),  and  on  Aquaiifi.^i 
the  examination  of  the  title  it  appears  to  the  registrar  rc^iTcr^d  In 
t]iat  the  title  can  be  established  only  for  a  limited  certain  cises. 
period,  or  subject  to  certain  reservations,  the  regis- 
trar may,  on  the  application  of  the  party  applying 
to  be  registered,  by  an  entry  made  in  the  register  (^), 
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except  from  tlie  effect  of  registration  any  estate, 
riglit,  or  interest  arising-  before  a  specified  date,  or 
arising  imder  a  specified  instrument  or  otherwise 
particularly  described  in  the  register,  and  a  title 
registered  subject  to  such  excepted  estate,  right,  or 
interest  shall  be  called  a  qualified  title,  and  the 
registration  of  a  person  as  first  registered  proprietor 
of  land  with  a  qualified  title  shall  liave  the  same 
effect  as  the  registration  of  such  person  with  an 
absolute  title  (c),  save  that  registration  with  a 
qualified  title  shall  not  affect  or  prejudice  the 
enforcement  of  any  estate,  right,  or  interest  appear- 
ing by  the  register  to  be  excepted. 

*•'  The  general  effect  of  this  section  is  stated  ante^  Chapter  III. 
(p.  18).  As  to  the  procedure  for  a  cj^ualified  title,  see  E-ule  42 
(p.  344). 

(rt)  Where  an  ahsolute  title  is  required — It  is  not  permitted 
to  make  an  application  for  a  qualified  title  in  the  first  in- 
stance. This  limitation  appears  to  have  been  due  to  appre- 
hensions, felt  at  the  time  the  Act  was  framed,  that  if  a  man  were 
left  at  libertj^  to  fix  at  his  own  pleasure  the  time  at  which  the 
registrar's  investigation  was  to  begin,  the  procedure  might  be 
made  to  harbour  fraud.  Considering  that  almost  every  vendor 
of  land  does  this  exact  thing  when  he  frames  conditions  of  sale, 
it  is  difficult  to  see  why  it  should  have  been  objected  to  in  the 
corresponding  procedure  in  the  registry.  The  liules  (Eule  42, 
p.  344)  carry  out  the  idea  that  appears  to  have  possessed  the 
framers  of  the  Act,  and  provide  in  effect  that  an  applicant  shall 
in  all  cases  show  the  best  title  that  he  can. 

(i)  entry  made  in  the  register — The  entry  states  concisely 
the  exact  nature  of  the  cj^ualification  in  a  form  that  can  readily 
be  turned  into  a  condition  of  sale,  as,  for  instance,  that  the  title 
commences  with  a  j)artieular  instrument,  and  that  all  prior  estates 
and  interests  are  excepted  from  the  effect  of  registration. 

(c)  absolute  title — See  sect.  7  and  the  notes  thereto. 

10.  On  the  entry  of  the  name  of  the  first  registered 
proprietor  of  freehold  land  on  the  register,  the  regis- 
trar shall,  if  required  by  such  proprietor  (a),  deliver 
to  him  a  certificate,  in  this  Act  called  a  land  certifi- 
cate (/*),  in  the  prescriljed  form  (<•) ;  the  certificate 
shall  state  whether  the  title  of  the  proprietor  therein 
mentioned  is  absolute,  qualified,  ov  possessory. 

(a)  if  required,  &c. — These  words  are  modified  by  sect.  8  (5) 
of  the  Act  of  1897  (p.  294),  by  which  it  is  provided  that  a  land 
certificate  shall  always  be  prepared  on  the  first  registration  of 
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land,  and,  at  tlio  propriotor's  option,  either  delivered  to  liini  or  1875  Act, 
deposited  in  the  registr}'.  No  cost  is  to  be  charged  to  the  Sect.  10. 
jiroprietor  f(»r  tlio  land  (••■rtificate.     (Ibid,  (iv),  p.  29-3.)  • 

(l)  a  land  certificate — The  land  certificate,  for  almost  all 
purposes,  takes  tli(3  place  of  the  title  deeds,  though  the  latter 
should  not  be  destroyed,  as  they  may  still  sometimes  be  useful 
to  prove  incidental  matters,  such  as  rights  mentioned  in  sect.  18 
of  the  Act  (p.  lis).  It  must  bo  produced  to  the  registrar  and 
indorsed  on  every  entry  in  the  register  of  a  disposition  by  the 
proprietor,  and  on  evorv  registered  transmission  or  rectification 
of  tlie  register  (Act  of  1897,  sect.  8  (I),  p.  290),  on  removal  of 
land  from  the  register  (Act  of  1897,  sect.  17  (1),  p.  309),  and  also 
on  certain  other  occasions  stated  in  Eules  99  to  101,  202  (pp.  300 
to  362,  392).  Its  production  is  not  required  on  entering  notices 
of  leases  (sect.  50,  p.  181),  cautions  (sect.  53,  p.  185),  inhibitions 
(sect.  57,  p.  188),  or  restrictions  (sect.  58,  p.  189),  or  restrictive 
conditions  affecting  user  (sect.  84,  p.  207),  or  entries  under 
sect.  18  (p.  148),  or  on  a  sale  under  the  power  of  sale  in  a  charge 
(Act  of  1897,  sect.  8  (4),  p.  293),  or  on  a  foreclosure  (Rule  110, 
p.  365).  The  registrar  has  power  to  compel  its  production. 
(Act  of  1897,  sect.  8  (1),  p.  290.) 

The  registered  proprietor  can  create  a  valid  lien  on  the  land 
bv  deposit  of  the  land  certificate.  (Act  of  1897,  sect.  8,  sub- 
sect.  6  (p.  295),  and  Eules  200  to  202  (pp.  391,  392).) 

Whenever  produced  for  endorsement,  all  intermediate  entries 
made  on  the  register  are  recorded  on  it,  so  that  from  time  to 
time  it  becomes  a  c  -mplete  counterpart  of  the  register  itself,  and 
on  any  transaction  after  perusing  the  land  certificate  it  is  only 
necessary  to  search  the  register  for  possible  cautions,  &c.  which 
may  have  been  entered  since  it  was  last  endorsed.  (Eule  205, 
p.  393.) 

On  a  sale  of  part  of  the  land,  it  is  dealt  with  as  stated  in 
sect.  29  and  note. 

If  the  land  certificate  is  lost  or  destroyed,  it  can  only  be 
replaced  on  evidence  as  to  the  facts,  public  advertisements, 
and,  if  rec[uired,  an  indemnity.  (See  sect.  8  (3)  of  the  Act  of 
1897  (p.  292).) 

A  new  land  certifi.cate  can  be  granted  on  delivery  up  of  the 
old  one.     (Sect.  79  (p.  202).) 

A  land  certificate  is  evidence.     (Sect.  80  (p.  202).) 

See  also  Kules  204  to  208  (p.  393)  as  to  certificates  generally. 

(c)  prescribed  form — (See  Eule  204  (p.  393),  and  Form  61 
(p.  429).) 

(2.)  Leasehold  Land. 

The  following  sections  (11  to  10)  have  been  greatlj*  modified  by 
Eules  45  to  57  (pp.  344  to  348),  made  under  a  power  conferred  by 
sect.  22  (6)  (b)  (p.  319),  of  "adapting  to  the  registration  of  pro- 
prietors of  leasehold  land  the  provisions  of  the  principal  [1875] 
Act  as  to  absolute  and  qualified  titles,  ajid  as  to  land  certificates. 
The  original  sections  made  various  distinctions  between  freehold 
and  leasehold  registration,  the  object  of  which  is  not  very  clear, 
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and  ■which  have  now  been  abolished.  It  has  been  thought  best 
to  print  the  eompk^te  original  text  of  the  sections,  introducing 
the  modifications  either  in  square  brackets  or  in  notes,  according 
to  convenience  in  each  instance.  Sections  and  portions  of  sections 
virtually  repealed  by  the  rules  are  printed  in  italics. 

11.*  A  separate  register  shall  be  kept  of  leasehold 
land,  and  on  and  after  the  commencement  of  this 
Act  any  of  the  following  persons ;  that  is  to  say, 

(1.)  Any  person  who  has  contracted  to  buy  (a)  for 
his  own  benefit  (i)  leasehold  land  held  under 
a  lease  [c)  for  a  life  or  lives,  or  determin- 
able on  a  life  or  lives,  or  for  a  term  of  years 
of  which  more  than  twenty-one  are  unex- 
pired [d),  whether  subject  or  not  to  incum- 
brances [e) ;  and 

('2.)  Any  person  entitled  for  his  own  benefit,  at 
law  or  in  equity  (/),  to  leasehold  land  held 
under  any  such  lease  as  is  described  in  this 
section,  whether  subject  or  not  to  incum- 
brances ;  and 

(3.)  Any  person  capable  of  disposing  (^(7)  for  his 
own  benefit  by  way  of  sale  of  leasehold 
land  held  under  any  such  lease  as  is  de- 
scribed in  this  section,  whether  subject  or 
not  to  incumbrances ; 

may  apply  [h)  to  the  registrar  to  be  registered,  or  to 
have  registered  in  his  stead  any  nominee  or  nominees 
not  exceeding  the  prescribed  number  [i),^  as  proprietor  or 
proprietors  of  such  leasehold  land(y),  with  the  addi- 
tion where  the  lease  under  ivhich  the  land  is  held  is  derived 
immediatelif  out  of  freehold  land,  and  the  applicant  is  able 
to  submit  for  examination  the  title  of  the  lessor,  of  a 
declaration  of  the  title  of  the  lessor  to  grant  the  lease 
under  which  the  land  is  held{]'S)\ 

Provided, — 

That  in  the  case  of  leasehold  land  contracted  to 
be  bought,  the  vendor  consents  to  the  appli- 
cation (/). 

Every  applicant  for  registration  of  leasehold  land  shall 
deposit  with  the  registrar  the  lease  of  the  land  in  respect 
of  ivhich  the  application  is  made,  or  if  such  lease  is  proved 
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to  Ihe  satisfaclion  of  the  rcf/istrav  to  he  lost  a  copy  of  1875  Act, 
such  lease  or  of  a  counterpart  thereof^  verified  to  the  ^^^^-  H- 
satisfaction  of  the  registrar ;  and  such  lease  or  attested 
copij  is  in  this  Act  referred  to  as  the  registered  lease  [ni). 
Leasehold  land  held  under  a  lease  containin"-  an 
absolute  prohibition  against  alienation,  sliall  not  be 
registered  in  })ursuanee  of  this  Act  («);  and  leas(>liold 
land  lield  under  a  lease  containing  a  jjrohiljition 
against  alienation  without  the  license  of  some  other 
person,  shall  not  be  registered  under  tliis  Act  until 
and  unless  provision  is  made  in  tlie  prescril)ed  man- 
ner (o)  for  preventing  alienation  witliout  such  license 
by  entry  on  the  register  of  a  restriction  to  that 
effect,  or  otherwise. 

*  The  general  effect  of  this  section  with  others  on  the  same 
subject  is  fully  stated  in  Chapters  II.  (pp.  3  et  seq.)  and  IX. 
(p.  88).     See  also  Eules  43  to  57  (p.  344). 

(rt)  See  note  (c)  to  sect.  5  (p.  132). 

[b)  See  note  {d)  to  sect.  5  (p.  133). 

(c)  It  is  provided  by  the  First  Schedule  to  the  Act  of  1897  that — 

"  A  sub-lease  shall,  and  a  term  created  for  mortgage  pur-  ^  2  3> 

poses  shall  not,  be  deemed  a  lease  within  the  meaning  of  this 
section." 

{(l)  A  lease  and  a  rcversionar}' lease  commencing  on,  or  within 
one  mouth  of,  its  expiratiuu  form  one  term  fur  the  j^urposes  of 
this  section,  if  held  for  the  benefit  of  the  same  person.  (Rule  56, 
p.  347.)  If  the  two  leases  together  have  forty  ycai'S  still  to  run, 
they  will  nut  apparentl}^  bo  within  the  exception  as  to  compulsory 
registration  coutaiued  in  sect.  24  of  the  Act  of  1897  (p.  322),  and, 
if  assigned  on  sale  to  or  for  the  benefit  of  the  same  person,  must 
be  registered  under  Rule  59  (p.  349).  It  also  appears  that 
an  assignment,  on  sale,  by  the  owner  of  a  reversionary  lease,  to, 
or  for  the  benefit  of,  the  owner  of  a  subsisting  lease,  being  in 
the  words  of  sect.  20  (2)  of  the  Act  of  1897,  "an  instruuR'ut 
executed  on  sale  whereby  there  is  conferred  or  completed  a  title 
under  which  an  application  for  registration  as  first  proprietor 
may  be  made  under  the  principal  Act,"  will,  under  the  provisions 
of  Rules  59  and  (30  (p.  349),  lead  to  the  compulsory  registration 
of  both  terms,  if  they  had  together  forty  years  still  to  run. 
The  case  of  a  grant  of  such  a  reversionary  lease  to  or  for  the 
benefit  of  the  owner  of  the  subsisting  lease  seems  to  be  subject 
to  the  same  rule  also. 

(e)  incumbrances — See  note  (</)  to  sect.  5  (p.  133). 

(/)  at  law  or  in  equity — See  note  (/<)  to  sect.  5  (p.  133). 

(y)  capable  of  disposing — Presumably  this  relates  to  general 
powers  of  appointment. 

(/t)  may  apply — As  to  the  mode  of  application,  see  Rules  43, 
44  (p.  344),  aud  Chapter  II.  ^pp.  7  to  10). 
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18?5  Act,         (0  The  words  in  italics  are  repealed  by  the  Act  of  1897,  s.  14 
Sect.  11.      (p.  304). 

(J)  The  words  "with  an  absolute  title,  or  with  a  possessory 

title  only,"  of  the  corresponding  sect,  /i,  as  to  freehold  land,  are 
omitted  here,  and  re2)laced  by  the  words  in  italics,  which  are 
virtually  repealed  by  Eule  o7  (p.  348),  the  provisions  of  Eule  45 
(p.  344),  that  "application  may  be  made  for  the  registration  of 
leasehold  land  with  absolute  or  with  possessory  title"  being 
substituted  for  them,  under  the  authority  given  by  sect.  22  (6)  (b) 
of  the  Act  of  1897  in  that  behalf.  It  is  also  provided  by  Eule  49 
(p.  345)  that  a  qualified  title  to  leasehold  land  may  be  registered. 

(A-)  The  words  in  italics  are  repealed  by  Eule  57  (p.  348), 
under  the  authority  of  sect.  22  (6)  (b)  of  the  Act  of  1897 
(p.  319).  They  are  replaced  by  Eules  46,  49  (p.  345),  under 
which  it  is  in  effect  provided  that  absolute  title  to  leasehold  land 
shall  include  the  lessor's  title  to  grant  the  lease :  where  the 
lessor's  title  is  not  guaranteed,  a  cLualification  to  that  effect  is  to 
be  inserted.  In  the  case  of  a  term  of  years,  it  will  apparentl}'  bo 
unnecessary  to  protect  such  a  qualification  by  a  special  condition 
in  a  contract  for  sale,  as  owing  to  the  Vendor  and  Purchaser  Act, 
1874,  sect.  2,  and  the  Conveyancing  and  Law  of  Property  Act, 
1881,  sect.  3,  sub-sect.  1,  the  purchaser  cannot  call  for  the 
lessor's  title.  But  where  the  lease  is  for  a  life  or  lives,  a  special 
condition  will  be  necessary.     (Precedent  XIII.,  p.  482.) 

(l)  provided  the  vendor  consents  to  the  application — See  note 
(r)  to  sect.  5  [-p.  134). 

(fn)  The  words  in  italics  are  repealed  by  Eule  57  (p.  344), 
under  the  authority  of  sect.  22  (6)  (b)  of  the  Act  of  1897  (p.  319). 
Leases  are  now  treated  like  all  other  documents  of  title,  that  is  to 
say,  they  are  produced  and  marked,  and  copies  are  filed  in  the 
Eegistry.     See  Eules  17,  20,  38,  44  (pp.  338,  339,  343,  344). 

(?«)  lease  containing  an  absolute  prohibition  against  aliena- 
tion— Notice  of  such  a  lease  can,  however,  be  entered  against 
the  lessor's  title,  if  registered,  under  sects.  50,  51  of  this  Act 
(pp.  181  to  183). 

(o)  prohibition  against  alienation  without  licence— See  Eule 
52  (i).  347). 


fhifrequb-cd  1^'  ^^^^  applicant  or  Jiis  nominee  shall  not  he  registered 
on  application,  as  p)roprietor  of  leasehold  land,  until  and  unless  the  title 
to  such  land  is  approved  hj  the  registrar ;  and  further, 
if  he  apply  to  he  registered  as  proprietor  of  leasehold  land 
vnth  a  declaration  of  the  title  of  the  lessor  to  grant  the 
lease  under  which  the  land  is  held,  until  and  unless  the 
lessor,  after  an  examination  of  his  title  hg  the  registrar  is 
declared  to  have  had  an  ahsolute  or  (pialified  title  to  grant 
the  lease  under  which  the  land  is  held. 


By  Eule  57  (p.  348),  under  the  authority  of  sect.  22  (6)  (b) 
of  the  Act   of   1897    (p.   319),  the   whole   of    this   section    is 
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repealed  ;  Eule  46  (p.  345)  being  substituted  for  it :—  1875  Act, 

"  Where  an  absolute  title  is  required,  no  person  shall  be 
registered  as  proprietor  of  leasehold  land  until  and  unless  the 
title,  both  to  the  leasehold  and  the  freehold,  and  to  any 
intermediate  leasehold  tliat  may  exist,  is  approved  by  the 
registrar." 

The  Iiule  is- modelled  on  sect.  G  of  this  Act  as  to  freelu'ld 
land.  Tlie  procedure  will  be  the  same  as  in  the  case  of  freehold 
land,  with  special  modifications  given  in  Eules  44  and  51  to  54 
(pp.  344,  34(5).  In  ]i*iilo  48,  printed  below  after  sect.  15,  pro- 
vision is  also  made  for  the  registration  of  qualified  titles  to 
leasehold  land.  There  is  no  express  provision  as  to  the  pro- 
cedure on  application  for  a  possessory  title  to  leasehold  land, 
liules  17  to  24,  44,  and  51  to  54,  will  apply. 

13.*  The  regi.stration  under  tlii.s  Act  of  any  ])cr-  Estate  of  first 
son  as  first  registered  proprietor  («)  of  leasehold  land  '^ r^'^Jf JJ"].  of 
Avitli  a  declaration  that  tlic  lessor  had{l>)  an  absolute  leasehold  land 
title  to  grant  the  tease  under  zvhich   the  land  is  held[c)  7^onoft\!"o^' 
shall  be  deemed  to  vest  in  such  person  the  posses-  lute  title  of 
sion  of  the  land  comprised  in  the  registered  \g^sq  ^grZiUease. 
relating  to   such  land  for  all  the  leasehold   estate 
therein  described  (J),  with  all  implied  or  expressed 
rights,  privileges,  and  appurtenances  {e)  attached  to 
such  estate,  but  subject  as  follows : 

(1.)  To  all  implied  and  express  covenants,  obliga- 
tions, and  liabilities  incident  to  such  lease 
hold  estate  (/) ;  and 
(2.)   To  the  incumbrances  {g)  (if  any)  entered  on 

the  register;  and 
(3.)  Unless   the    contrary    is    expressed    on    the 
register,    to    such    liabilities,    rights,    and 
interests  as  affect  the  leasehold  estate  and 
are  by  this  Act  declared  not  to  be  incum- 
brances in  the  case  of  registered  freehold 
land [h) ;  and 
(■1.)  AVliere  such  first  proprietor  is  not  entitled  for 
his  own  benefit  (/)  to  the  land  registered  as 
between  himself  and  any  persons  claiming 
muler  him  (/),  to  any  unregistered  estates, 
rights,  interests,  or  equities  to  which  such 
persons  may  be  entitled, 
but  free  from  all  other  estates  and  interests  what- 
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1875  Act,  soever  (/ ),  including  estates  and  interests  of  Her 
^^^^-  l*^-     Majest}',  her  heirs  and  successors  (/). 

*'  The  general  effectof  thissoctionis  stated  in  Chapter  III.  (p.  11). 

(a)  first  registered  proprietor — The  position  of  the  first 
registered  proprietor  is  somewhat  different  to  that  of  subsequent 
registered  proprietors,  as  may  be  seen  by  comparing  this  section 
"with  sects.  35  and  38,  and  Rules  92,  93,  printed  in  the  notes  to 
sect.  35  (p.  169).     See  also  Chapter  III.  (p.  19). 

{b)  and  (c)  The  words  in  italics  are  repealed  by  Eule  47 
(p.  34.5)  (made  under  the  authority  of  sect.  22  (6)  (b)  of  the 
Act  of  1897),  which  is  as  follows  : — 

The  effect  of  registration  as  first  proprietor  of  leasehold  land 

with  an  absolute  title  shall  he  that  stated  in  section  13  of  the 

Act  of  1875  as  the  effect  of  registration  with  a  declaration 

that  the  lessor  had  an  absokite  title  to  grant  the  lease  under 

which  the  land  is  held. 

(d)  to  vest  the  possession,  &c. — This  apparently  suffices  to 
vest  the  legal  interest  in  the  proprietor,  whether  ho  has  entered 
into  possession  or  not.  Apart  from  registration,  a  lessee  for 
years  has  only  an  equitable  interest  {inter esse  termini)  until  he 
has  entered  (Co.  Lit.  46b),  and  cannot  bring  an  action  for  quiet 
enjoyment,  or  for  trespass  {Wallis  v.  Hands,  (1893)  2  Ch.  75; 
1  Piatt  on  Leases,  22).  A  lessee  for  a  life  or  lives  has,  however, 
a  freehold  estate,  and  entry  is  therefore  not  necessary  to  enable 
him  to  enforce  his  rights  (Co.  Lit.  270b  ;  Ecclesiastical  Commis- 
sioners y.  Treemer,  (1893)  1  Ch.  1G6,  171). 

(e)  rights,  privileges,  and  appurtenances — See  note  {d)  to 
sect.  7  (p.  136),  substituting  "leasehold estate"  for  "inheritance." 

(/)  These  liabilities  would  include,  apparently,  the  liability  to 
forfeiture.  Forfeiture  clauses  must  be  read  with  the  Conveyancing 
Act,  1881,  sect.  14,  and  the  Conveyancing  Act,  1892,  sects.  2  and 
3,  which  greatly  curtail  their  effect.  Consequently,  it  would 
appear  to  be  possible  that  a  lease  might  be  forfeited,  even  though 
registered  with  an  absolute  title,  and  that  in  that  case  the  regis- 
tered proprietor  would  have  no  claim  for  indemnity  under  sect.  7 
of  the  Act  of  1897. 

{(j)  incumbrances  entered  on  the  register — See  note  (e)  to 
sect.  7  fp.  130). 

(A)  by  this  Act  declared  not  to  be  incumbrances — See  sect.  18 
of  the  Act,  and  notes  thereto  {j)ost,  p.  148). 

{i)  not  entitled  for  his  own  benefit — See  note  {h)  to  sect.  7, 
substituting  "  sect.  38  "  for  "  sect.  33." 

ij)  persons  claiming  under  him — See  note  («)  to  sect.  7. 

(/v)  all  other  estates  and  interests  whatsoever — See  note  {j) 
to  sect.  7. 

(J)  See  note  {k)  to  sect.  7. 

Eniate  of  first  14.  Tlic  vegistraiion  of  anjj  jjerson  under  this  Act  as 
rcfjistercdpro-  ■fi^,^f  reqisterecl  proprietor  of  leasehold  land  ivithoiit  a 
leasehoidiand    declaration  of  the  title  of  the  lessor  shall  not  affect  or 
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prcJiuUce  the  enforcement  of  antj  eatate^  '>'<!J^i-i^  '^''  interest    ^^"'^  ^^^^ 
aJJ'ccting  or  in  derogation  of  the  title  of  the  lessor  to  grant 


the  lease  under  which  the  land  is  held  ;  but,  save  as  afore-  without  a 
said,  shall  have  the  same  effect  as  the  registration  of  any  fjl^lfi^jf 
person  under  this  Act  as  first  registered  proprietor  of  to  grant  lease, 
leasehold  land   with  a    declaration   that  the  lessor  had 
an  ahsoliite  title  to  grant  the  lease  under  lohich  the  land 
is  held. 

By  Rule  57,  made  under  the  authority  of  sect.  22  (G)  (b)  of  the 
Act  of  1897,  the  whole  of  this  section  is  repealed,  liule  IB 
(p.  34.3)  being  substituted  for  it : — 

"  The  registration  of  a  person  as  first  proprietor  of  lease- 
hold land  Avith  a  possessory  title  shall  not  affeet  or  prejudice 
the  enforcement  of  any  estate,  right,  or  interest  (whether  in 
respect  of  the  lessor's  title  or  otherwise)  adverse  to  or  in 
derogation  of  the  title  of  such  first  registered  proprietor, 
and  subsisting  or  capable  of  arising  {a)  at  the  time  of  the 
registration  of  such  proprietor ;  but,  save  as  aforesaid, 
shall  have  the  same  effect  as  registration  with  an  absolute 
title  "(i'). 

This  rule  is  modelled  on  sect.  8  as  to  freehold  land.  The  pro- 
cedure will  be  the  same  as  in  the  case  of  freehold  land,  subject 
to  special  modifications  given  in  Rules  4.3,  44,  50  to  54. 

The  general  effect  of  this  prcnision  is  given  in  Chaj)ter  III, 
(p.  19). 

(a)  capable  of  arising— See  note  (a)  to  sect.  8.  In  the  case  of 
leaseholds  it  would  extend,  of  course,  to  rights  adverse  to  the 
lessor  as  well  as  to  the  lessee. 

{b)  absolute  title — See  the  preceding  section,  and  notes  thereto. 

15.    Where  an  ahsolute  title  is  required,  and  on  the  Lessor  tnay  le 
examination  of  the   title  of  any  lessor  by  the  registrar  it  iZveaquaUfud 
appears  to  him  that  the  title  of  such  lessor  to  grant  the  t^tie  to  grant 
lease  under  ivhich  the  land  is  held  can  be  established  only  cases, 
for  a  limited  period  or  subject  to  certain  reservations,  the 
registrar  may,  by  an  entry  made  in  the  register,  except 
from  the  effect  of  registration  any  estate,  right,  or  interest 
arising  before  a  specified  date  or  ((rising  under  a  specified 
instrument,   or  otherwise  jmrticularly  described   in    the 
register  ;  and  a  title  of  a  lessor  registered  subject  to  suc/i 
excepted  estate,  right,  or  interest  is  in  this  Act  referred 
to  as  a  rpialijicd  title  ;  and  the  registration  of  a  person 
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1875  Act,  as  frst  registered  iwoprictor  of  Icaseliold  land  tvith  a 
°^^^'  ^^-  declaration  that  the  lessor  had  a  qualified  title  to  grant 
the  lease  tinder  tvhich  the  land  is  held  shall  have  the  same 
effect  as  the  registration  of  such  person  tvith  a  declaration 
that  the  lessor  had  an  ahsoliite  title  to  grant  the  lease 
under  ivhich  the  land  is  held,  save  that  registration  tvith 
the  declaration  of  a  cjualified  title  shall  not  affect  or  pre- 
judice the  enforcement  of  any  right  or  interest  appearing 
hy  the  register  to  he  excepted. 

By  Eule  57  (p.  348)  (made  under  the  authority  of  sect.  22  (6)  (b) 
of  the  Act  of  1897)  this  section  is  repealed,  Eule  49  (p.  341) 
being  substituted  for  it : — 

"  "Where  an  absolute  title  to  leasehold  land  is  required  (''/), 
and  on  the  examination  of  the  title  it  appears  to  the  regis- 
trar that  the  title,  either  of  the  lessor  to  the  reversion  or  of 
the  lessee  to  the  lease,  can  be  established  only  for  a  limited 
period  or  subject  to  certain  reservations,  the  registrar  may, 
upon  the  request  in  writing  of  the  person  applying  to  be 
registered,  by  an  entry  made  in  the  register  (/>) ,  except  from 
the  effect  of  registration  the  title  of  the  lessor  to  grant  the 
lease,  or  any  estate,  right,  or  interest  arising  before  a  specified 
date,  or  arising  under  a  specified  instrument,  or  otherwise 
particularly  described  in  the  register ;  and  a  title  registered 
subject  to  any  such  exception  shall  be  called  a  qualified  title, 
and  the  registration  of  a  person  as  proprietor,  subject  to  such 
exception,  shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right,  or  interest  so  appearing  by  the  register  to  be 
excepted ;  but  save  as  aforesaid  shall  have  the  same  effect  as 
registration  with  an  absolute  title  "  (r). 

This  provision  is  modelled  on  sect.  9  as  to  freehold  land.  Its 
general  effect  is  stated  in  Chapter  III.  (p.  19). 

(a)  {h)  See  the  corresponding  notes  to  sect.  9  (p.  138). 
(c)  See  sect.  1 3  and  notes  thereto. 

Offici  lease  Ig^    Qn  the  entry  of  the  name  of  the  first  registered 

rlffltiration.  proprietor  of  leasehold  land  on  the  register,  the  registrar 
shall,  if  required  hy  the  proprietor^  deliver  to  him  a 
copy  of  the  registered  lease,  in  this  Act  called  an  office 
copy,  aiitJienticated  in  tlie  prescrihed  manner,  and  tliere 
sliall  he  endorsed  thereon  a  statement  tuJietJier  any  decla- 
ration, ahsolute  or  qualified,  as  to  tlie  title  of  the  lessor 
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7ias  hcen  made,  and  any  oilier  'particulars  relat'uKj  to  such    1875  Act, 
lease  entered  in  the  register.  °^^^-  ^^' 

By  Eulo  57  this  section  is  repealed,  and  by  Rule  55  (both 
Eulos  beiiifi;  made  under  the  authority  of  sect.  22  (0)  (b)  of  the 
Act  of  1897)  it  is  provided  that — 

"  Tho  provisions  as  to  land  certificates  of  sect.  10  of  the 
Act  of  1875,  as  amended  by  sect.  8  of  the  Act  of  1897,  shall 
ajDply  to  leasehold  land." 

Tho  effect  of  this  Rule  seems  to  be  to  abolish  for  the  future 
the  "office  copy,"  and  to  authorise  the  issue  of  land  certificates 
of  leasehold  land  similar  to  those  of  freehold  land.  With  regard 
to  tho  few  "  office  copies"  already  issued,  this  section  remains  in 
force. 

See  the  notes  to  sect.  10. 

Freehold  and  Leasehold  Land. 

17.   Tlic   examination  by  the   registrar  of   any  Reflations 
title    under    this   Act   shall   be    conducted   in    the  Son  of'tkie'^" 
prescribed  manner  («),  provided  that —  ^J  registrar. 

(1.)  Due  notice  shall  be  given,  where  the  giving 
of  such  notice  is  prescribed  (^),  and  sufH- 
cient  02)portunity  ^e  afforded  to  any 
persons  desirous  of  objecting  to  come  in 
and  state  their  objections  to  the  registrar; 
and 

(2.)  The  registrar  shall  have  jurisdiction  to  hear 
and  determine  any  such  objections,  subject 
to  an  appeal  to  the  Court  in  the  prescribed 
manner  and  on  the  prescribed  conditions (r); 
and 

(3.)  If  the  registrar,  upon  the  examination  of  any 
title,  is  of  opinion  that  the  title  is  open  to 
objection,  but  is  nevertheless  a  title  the 
holding  under  which  mil  not  be  disturbed, 
he  may  approve  of  such  title  (^/),  or  may 
require  the  applicant  to  apply  to  the 
Court  (c),  upon  a  statement  signed  by  the 
registrar,  for  its  sanction  to  the  registra- 
tion ;  and 

(4.)  The  registrar  may  accept  as  e\idence  recitals, 
statements,  and  descriptions  of  facts,  mat- 
terSy  and  parties  in  deeds,  instruments,  or 
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1875  Act, 
Sect.  17. 


Liability  of 
registered 
land  to  ease- 
ments and 
certain  other 
rights. 


statutory  declarations  not  less  than  twenty 
years  old  (/). 

Sect.  6  provides  tliat  "wliore  an  absolute  title  is  required,  tlie 
title  must  be  "  approved  "  by  the  registrar.  The  present  section 
regulates  the  examination  on  which  that  approval  is  to  be  given. 
Sects.  70  to  77  contain  further  ancillary  provisions  respecting 
applications  for  absolute  title,  including  (sect.  74)  power  for  the 
registrar  when  in  doubt  to  state  a  case  for  the  Court.  It  was 
formerly  doubtful  whether,  if  the  registrar  felt  no  doubt,  the 
Act  gave  any  right  of  appeal  from  his  decision,  except  in  the  case 
of  an  objection  being  raised  under  paragraphs  (1)  and  (2)  of  this 
section.  But  now  Eule  232  (p.  400)  gives  an  appeal  to  the  Court, 
and  power  for  the  registrar  to  refer  to  the  Court,  in  all  cases. 
Sect.  13  of  the  Act  of  1897  provides  for  inquiry  as  to  death 
duties  being  made  on  first  registrations. 

Rules  25  to  41  (pp.  340  to  344)  regulate  the  details  of  the  pro- 
ceedings on  applications  for  absolute  title.  See  also  Chapter  HI. 
{ante,  pp.  7  to  10). 

(a)  in  prescribed  manner^See  Eules  256  to  259  (pp.  405,  406). 

{b)  notice  is  prescribed — See  Eule  32  (p.  342).  See  also  as 
to  land  below  high-water  mark,  and  lands  of  the  Duchies  of 
Lancaster  and  Cornwall,  sects.  65  and  66,  and  Eule  28. 

(c)  in  the  prescribed  manner  and  on  the  prescribed  conditions 
—See  Eules  231  to  247  (pp.  400  to  404). 

{d)  he  may  approve  of  such  title — This  provision  vests  a 
very  wide  discretion  in  the  registrar,  but  it  has  hitherto  been 
regarded  as  limited  in  accordance  with  the  usual  conveyancing 
practice.  Eule  31  (p.  341)  is  also  to  the  same  effect.  Speaking 
broadly,  it  places  the  registry  practice  on  a  level  with  that  observed 
by  a  well-advised  willing  purchaser  under  an  open  contract. 

(e)  to  apply  to  the  Court— Sects.  114  to  117  (pp.  223,  224), 
and  Eules  231  to  247  (pp.  400  to  404),  treat  of  the  Court  and 
applications  thereto. 

(/)  This  sub-section  is  similar  to  sect.  2  (2)  of  the  Vendor  and 
Purchaser  Act,  1874. 

18.  {a)A\\  registered  land  shall,  unless  under 
the  provisions  of  this  Act  the  contrary  is  expressed 
on  the  register  (i),  be  deemed  to  be  subject  to  such 
of  the  following  liabilities,  rights,  and  interests  as 
may  be  for  the  time  being  subsisting  in  reference 
thereto,  and  such  liabilities,  rights,  and  interests 
shall  not  be  deemed  incumbrances  within  the  mean- 
ing of  this  Act(c);  (that  is  to  say,) 

(1.)  Liability  to  repair  highways  by  reason    of 

tenure,    quit   rents,  crown   rents,  heriots, 

and  other  rents  and  charges  having  their 

origin  in  tenure  ;  and 

(2.)  Succession  duty(^)  [estate  duty(«)(c/)],  land 
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fax,  titlic  rentcliargc,  and  payments  in  lieu    1875  Act, 
^  of  tithes,  or  of  tithe  renteharg-e  (c) ;  and  Sect.  18. 

(3.)  Rio-lits  of  connnon,  riglits  of  slieepwalk,  riglits 
of  Avay,  watercoui'ses,  and  riglits  of  water, 
and  other  easements  ;  and 
(4.)  Rights   to  mines  and  minerals  (/)  [created 
previously  to  the  registration  of  the  land  or 
^tlie  1st  of  January,  1898  («)(-/)]  ;  and 
(o.)  Rights  of  entry,  search,  and  user,  and  other 
rights   and   reservations   incidental  to  or 
required   for   the    purpose   of   giving  full 
effect  to  the  enjoyment  of  rights  to  mines 
and  minerals,  or  of  ])roperty  in  mines  or 
minerals  (/)    [created   i)reviouslv   to   the 
registration    of   the    land    or   the    1st    of 
Januar}',  1898(rt)(y)];  and 
(C.)  Rights  of  fishing-  and  sporting,  seignorial  and 
manorial    rights   of   all    descriptions,   and 
franchises,  exerciseable  over  the  registered 
lands;  and 

[luibility  to  repair  the  chancel   of  any 
church,    liability   in    resi)ect   of    embank- 
ments and  river  walls  and  drainage  rights, 
customary  riglits,  public  rights,  and  profits 
a  prendre;  and  (a)"] 
(7.)  Leases  or  agreements  for  leases  and  other 
tenancies    for    any   term    not    exceeding 
twenty-one   years,  or  for  any  less  estate"^ 
in  cases  where  there  is  an  occupation  under 
such_  tenancies  (//)    [and,    sul)ject    to   the 
provisions  of  the  Land  Transfer  xVct,  1897, 
rights    acquired,    or   in    course    of    being 
acquired,  under  the  Limitation  xVcts((/)(/)L 
Provided  as  follows  : 

(«.)  AMiere  it  is  proved  to  the  satisfaction  of 
the  registrar  that  any  land  registered  or 
about  to  be  registered  is  exem2)t  from 
land  tax  or  tithe  rentcharge,  or  from 
payments  in  lieu  of  tithes,  or  of  tithe 
rentcharge,  the  registrar  may  notify  the 
fact  on  the  register  in  the  prescribed 
manner  (/) ;  and 
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1875  Act,  (b)  The    Commissioners    of    Inland    Revenue 

Sect.  18.  shall,  upon  the  application  of  the  pro- 

prietor of  any  land  registered  or  about 
to  be  registered  upon  such  declaration 
being  made,  or  such  other  evidence 
being  ^^roduced  as  the  commissioners 
require,  and  upon  payment  of  the  pre- 
scribed fee,  grant  a  certificate  that  at  the 
date  of  the  grant  thereof  no  succession 
duty  is  owing  in  respect  of  such  land, 
and  the  registrar  shall  in  the  prescribed 
manner  notify  such  fact  on  the  register, 
and  such  notification  shall  be  conclusive 
evidence  of  the  fact  so  notified  in  respect 
of  succession  duty  (Ic) ;  and 
(c)  Where  it  is  proved  to  the  satisfaction  of 
the  registrar  that  the  right  to  any  mines 
or  minerals  is  vested  in  the  proprietor 
of  land  registered  or  about  to  be  regis- 
tered, the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as 
proprietor  of  such  mines  and  minerals 
as  well  as  of  the  land(/);  and 
(d.)  AVhere  it  is  proved  to  the  satisfaction  of 
the  registrar  that  the  right  to  any  mines 
or  minerals  is  severed  from  any  land 
registered  or  about  to  be  registered,  the 
registrar  may,  on  the  application  of  the 
person  entitled  to  anysuch  mines  and  mine- 
rals, register  him  as  proprietor  of  such 
mines  and  minerals  in  manner  hereafter 
in  this  Act  mentioned  (w^),  and  upon  such 
registration  being  effected  shall  enter 
on  the  register  of  the  land  a  reference 
to  the  registration  of  such  other  person 
as  proprietor  of  such  mines  and  minerals. 
Where  the  existence  of  any  such  liabilities,  rights,  or 
interests,  as  are  mentioned  in  this  section,  is  proved 
to  the  satisfaction  of  the  registrar,  (n)  the  registrar 
may,  if  he  think  fit,  enter  on  the  register  notice  of 
such  liabilities,  rights,  or  interests  in  the  prescribed 
manner.      [This  25t)wer  shall    be    exercised  in  all 
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cases  Avlicrc  the  abstnict  of  title  on  first  registration    1875  Act, 
or  on  re^^istration  as  qualiiied  or  absolute  diseloses       ^^  '     ' 
the  existence  of  any  such  liabilities  as  arc  mentioned 
in  sub-sections  4  and  5  (o). 

AVIierc  an  easement  is  registered  as  an  incum- 
brance, the  dominant  and  servient  tenements  shall 
be  deiined,  if  practicable,  and  required  by  the 
parties. 

Notice  of  a  power  of  re-entry  and  of  a  right  of 
reverter  may  be  entered  on  the  register  under  this 

paragraph  ('^OW'] 

(a)  Soo  the  general  observations  on  this  section  in  Chapter  III. 
(pp.  10,17).  _ 

The  portions  in  thick  square  brackets  are  introduced  into  the 
section  b}'  the  amendments  contained  in  the  First  Schedule  to  the 
Act  of  1897. 

(b)  The  only  "  provisions  of  this  Act"  permitting  the  contrary 
to  be  expi'esscd  on  the  register  are  provisoes  (a)  (b)  and  (c)  of 
this  section.  Of  those,  (b)  is  practically  superseded  by  a  new 
provision  in  the  Act  of  1897  :  see  below,  note  {d).  (a)  and  (c) 
are  dealt  with  in  Rules  175  and  176,  respectively  (p.  384). 

There  appears  to  bo  no  power  to  register  immunity  from  the 
other  rights  and  liabilities  dealt  with  in  the  section,  but,  by 
section  16  (1)  (ii.)  of  the  Act  of  1897  (p.  305)  a  purchaser  of 
registered  land  is  entitled  to  a  statutory  declaration  as  to  the 
existence  or  otherwise  of  all  these  matters. 

(c)  incumbrances  within  the  meaning  of  this  Act — These 
words  refer  to  sections  7  and  13,  as  to  the  etfect  of  first  registra- 
tion of  freehold  and  leasehold  land  respectively,  and  sections  30 
and  35  as  to  the  effect  of  transfers  for  value  of  registered  fi-eehold 
and  leasehold  laud  respectively. 

{(I)  succession  duty  and  estate  duty — As  regards  purchasers 
for  value  of  registered  land,  these  provisions  as  to  succession  duty 
and  estate  duty  have  been  superseded  by  section  1 3  of  the  Land 
Transfer  Act,  1897.  which  see,  post,  p.  303.  But  they  will  still 
apply  to  all  cases  of  first  registration,  and  of  voluntary  transfers, 
and  transmissions,  causing  the  first  registered  proprietor,  and 
persons  claiming  voluntarily  under  him,  to  remain  liable  to  all 
subsisting  claims  for  death  duties  whether  noted  on  the  register 
or  not;  and  also  (it  is  conceived)  causing  persons  who  claim 
voluntaril}'  under  any  registered  purchaser  to  remain  similarly 
liable  to  all  such  claims  by  reason  of  deaths  of  owners  subse- 
quent to  the  last  registered  transfer  for  value. 

{(')  land  tax,  tithe  rentcharge,  and  payments  in  lieu  of  tithes 
or  of  tithe  rentcharge — Exemption  from  these  liabilities  may  be 
noted  on  the  register  under  paragraph  (a)  of  this  section.  See 
Eule  175  (p.  381). 

(/)  Rights  to  mines  and  minerals — In  some  districts  the 
rights  incidental  to  mining  rights  include  by  custom  a  right  to 
let  down  the  surface,  but   this  custom,   if   it   exists,  must  bo 
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1375  Act,     exceedingly  rare,  and  could  only  be  maintained  by  very  strong 
Sect.  18.      evidence. 

It  will  be  observed  that  these  sub- sects.  (4  and  5)  have  been 

considerably  modified  bj'  the  Act  of  1897.  See  note  («)  below, 
whei-e  the  general  position  of  registered  land  in  regard  to  mining 
rights  is  stated. 

{(/)  The  words  in  square  brackets  were  introduced  by  the  Act 
of  1897,  the  object  being,  apparently,  to  compel  the  registra- 
tion of  all  grants  and  reservations  of  or  relating  to  mines  and 
minerals  made  after  the  registration  of  land.  In  course  of  time 
the  evidence  thus  obtainable  may  be  of  considerable  use,  though 
for  the  present,  and  for  some  time  to  come,  its  value  will  not  be 
very  gi'eat. 

The  reference  to  1  Jan.,  1898,  relates  merely  to  the  possible 
case  of  grants  and  reservations  of  this  character  made  between 
the  original  registration  of  land  under  the  Act  of  1875  and  the 
coming  into  operation  of  the  Act  of  1897. 

(A)  Leases  and  tenancies  of  this  character  are  easily  discovered 
by  inquiry  on  the  land.  Leases  and  agreements  for  longer 
terms,  or  for  lives,  or  not  in  occupation,  have  to  be  entered  on 
the  register.     See  sects.  50  and  51  (p.  181). 

({)  The  "Limitation  Acts"  here  referred  to  are  apparently 
The  Eeal  Property  Limitation  Acts  of  1833  and  1874. 

The  "provisions  of  the  Land  Transfer  Act,  1897,"  referred  to 
are  to  be  found  in  sect.  12  thereof.  That  section  is  difficult  to 
construe  satisfactorily,  but  it  would  seem,  on  the  most  probable 
construction  that  can  be  given  to  it,  that  the  effect  of  the  present 
proviso  is  to  prevent  this  paragraph  from  affecting  a  registered 
purchaser  or  mortgagee  for  valuable  consideration.  See  j^ost 
(p.  302). 

(J)  in  the  prescribed  manner — See  Eule  175  (p.  384). 

(ic)  This  sub-section,  as  regards  purchasers  for  value,  is  prac- 
tically superseded  by  sect.  13  of  the  Act  of  1897  (p.  303). 

The  certificate  here  provided  for,  being  limited  to  duty  "  owing 
at  the  date,"  would  probably  not  protect  against  a  future  liability 
(as  on  the  falling  in  of  a  reversionary  interest),  and  it  cannot  be 
given  at  all  in  respect  of  estate  duty.  It  seems  improbable  that 
any  further  applications  will  be  made  under  this  sub-section.  No 
rule  or  fee  has  been  prescribed. 

(/)  This  sub-section  is  carried  out  by  adding  to  the  "  Property 
Pegister"  words  to  the  effect  that  the  mines  and  minerals  are 
included  in  the  registration.  This  entry  can  be  made  either  on 
the  first  registration  of  the  laud,  or  at  any  subsequent  date.  See 
Pules  176,  177  (p.  384). 

(m)  in  this  Act  mentioned — See  sect.  82,  first  paragraph ;  and 
see  Pules  Gl,  04  (pp.  349,  350).  Pegistration  of  severed  mines 
under  sect.  82  can  be  made  whether  the  land  containing  them  is 
registered  or  not.  The  object  of  this  sub-section  seems  merely  to  be 
to  ensure  notice  of  such  registration  being  entered  against  the 
registered  title  to  the  land  in  all  cases  where  such  a  title  exists. 
It  is  to  be  entered  in  the  "  Property  Register."    (Pule  3,  p.  335.) 

(«)  proved  to  the  satisfaction  of  the  registrar — It  will  be 
observed  that  this  paragraph  only  provides  for  notices  adverse 


38  &  39  Vict.  c.  87.  103 

to  tho  land.     Except  in  the  case  of  sovorance  of  mines,  they  are     1875  Act, 
entorud  in  the  "  Cliargos  L'cgister."     IJuk'S  3,  7  (p.  3.'3.5) ;  there      Sect.  18. 

is  no  power  (except  as  given  in  provisoes  (a)  (b)  and  (c)  above)   

to  enter  exemption  from  any  of  the  liabilities,  rights,  or  interests 
mentioned  in  the  section.  Some  of  the  rights  and  interests  men- 
tioned in  the  section,  e.cj.,  easements,  rights  of  common,  sporting 
rights,  t&c.,  have  a  double  aspect,  being  appurtenances  of  one 
estate  (the  dominant  tenement)  and  burdens  on  another  (tlio 
servient  tenement).  If  the  dominant  tenement  is  registered, 
such  rights  can  bo  entered  as  appurtenant  to  it  in  the  Property 
Eegister,  in  which  case  a  note  under  this  section  would  usually 
be  made  against  the  title  (if  registered)  of  the  servient  tenement, 
after  due  notice  to  the  proprietor.  AVhero  first  noted  against 
the  servient  tenement,  an  entry  would  not  usually  be  made  under 
the  dominant  tenement  unless  an  express  application  were  made 
for  the  purpose. ••■ 

The  procedure  under  this  paragraph  is  regulated  by  Eule  178 
(p.  385). 

It  will  bo  noticed  that  the  registrar  has  a  discretion  in  regard 
to  entering  notices  under  this  paragraph. 

It  has  been  the  practice  in  the  registry,  and  as  regards  mining 
rights  is  now  rendered  obligatory  (amendment  of  this  section, 
Sch.  1  to  the  Act  of  1897),  to  enter  notice  in  cases  where  the 
abstract  of  title  jn-oduced  on  first  registration  disclosed  the 
existence  of  any  liabilities  within  the  scope  of  the  section  which 
appeared  to  bo  of  importance,  and  not  obvious  on  the  ground. 
It  may,  therefore,  be  taken,  as  a  general  rule,  that  a  purchaser 
will  find  on  the  register  as  much  information  in  regard  to  these 
matters  as  he  would  have  obtained  had  a  full  abstract  of  the 
title  been  produced  to  him.  A  purchaser  is  entitled,  under 
sect.  16  of  the  Act  of  1897,  to  a  statutory  declaration  from  the 
vendor  as  to  the  existence  or  otherwise  of  matters  declared  by 
this  section  (as  amended)  not  to  be  incumbrances. 

The  discretion  of  the  registrar  as  to  making  an  entry  under 
this  paragraph  is  mainly  exercised  with  a  view  to  prevent  the 
register  becoming  unduly  incumbered  with  entries  that  are  not 
necessary  for  the  protection  of  the  rights  of  the  persons  applying 
for  them.  It  is  not  usual,  for  instance,  to  enter  separately  the 
grants  of  rights  of  way  over  the  roads  on  a  building  estate,  a 
general  note  on  the  filed  plan  that  the  roads  are  subject  to  rights 
of  way  being  sufficient  for  most  practical  purposes. 

It  seems  from  the  terms  of  this  paragraph  that  entries  made 
under  it  operate  only  by  way  of  notice  ;  they  do  not  guarantee 
the  existence  or  validity  of  the  liabilities,  rights  or  interests, 
noticed.  These  will  depend  on  questions  of  title,  which  may 
have  to  be  decided  apart  from  the  register. 

There  is  no  express  power  in  the  Acts  to  cancel  notices  entered 
imder  this  paragraph  when  the  rights  to  which  they  relate  have 
ceased  to  exist ;  but  I\ule  6  contains  a  general  power  for  the 
registrar,  with  proper  precautions,  to  cancel  exhausted  entries. 

(o)  By  the  combined  ett'ect  of  this  amendment  and  those  of 

•  Precedent  LXY.,  p.  504. 
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1875  Act,  sulj-sects.  4  and  5  given  above,  purchasers  of  land  registered 
Sect.  18.      after  1897  with   absolute  title,  -nill  have,   on  the  whole,  better 

protection   with   regard   to   the    ownership    of    the   mines   and 

minerals  than  they  have  hitherto  had  on  proof  of  title  in  the 
old  way.  As  regards  rights  created  before  the  moment  of  first 
registration,  the  protection  is  not  absolute,  but  it  is  at  least  as 
good  as  it  always  has  been,  for  the  registrar  is,  by  this  amend- 
ment, bound  to  put  on  record  any  information  as  to  mines  and 
minerals  contained  in  the  abstract.  As  regards  rights  created 
after  that  date,  the  protection  is  absolute,  for  a  person  acquiring 
any  right  to  mines  under  registered  land  is  bound  to  register  it 
for  his  own  protection,  because  it  no  longer  has  the  benefit  of 
this  section.  See  ante  in  this  section,  sub-sects.  4  and  5,  as 
amended. 

{}))  Under  the  original  Act  of  1875,  a  power  of  re-entry  or 
right  of  reverter,  unless  appearing  on  the  abstract  of  title  on 
first  registration  (in  whicli  case  it  would  presumably  have  been 
entered  as  an  incumbrance  prior  to  registration),  could  only  be 
indirectl}'  protected  by  means  of  a  caution,  inhibition,  or  restric- 
tion under  sects.  53  to  59. 

It  is  apprehended  that  an  entry  under  this  amendment  will 
operate  under  sect.  49  (post,  p.  180).  The  registrar  will  appa- 
rently have  a  discretion  as  to  entering  the  notice,  owing  to  the 
words  "  may  if  he  think  fit"  in  the  original  paragraph  referred 
to.  If  he  declines  to  make  the  required  entry,  the  applicant  will 
presumably  be  left  to  the  indirect  methods  of  protection  given  in 
sects.  53  to  59,  subject  to  his  right  to  apply  to  the  Court  under 
Eule  232. 

Discharge  of  19.  ^Yllel•e  upoii  tliG  first  registration  of  any 
mcuin  ranee.  fp^^^j^Qj^j  q^  leasehold  land,  notice  of  an  incumbrance 
affecting  such  land  has  Ijeen  entered  on  the  register, 
the  registrar  shall,  on  proof  to  his  satisfaction  of  the 
discharge  («)  of  such  incumbrance,  notify  in  the 
prescribed  manner  on  the  register  by  cancelling  the 
original  entry  or  otherwise  the  cessation  of  such 
incumbrance. 

For  the  procedure  under  this  section  in  various  circumstances, 
see  Eules  179,  180  (pp.  385,  386). 

(«)  The  First  Schedule  to  the  Act  of  1897  provides  that  this 
section  "shall  apply  to  part  discharges."  On  this  a  question 
arises,  whether  "  part  discharge"  means  discharge  of  part  of  the 
money,  or  of  part  of  the  land,  or  whether  it  will  include  both. 

The  rules  above  referred  to  make  no  express  provision 
for  registering  the  partial  discharge  of  the  money,  but  they 
do  not  appear  to  preclude  such  registration  being  made.  It 
would  seem  that,  independently  of  the  Act  of  1897,  there  was 
always  power  to  note  the  entire  cessation  of  an  incumbrance  as 
regards  any  particular  land ;  from  which  it  appears  reasonable 
to  infer  that  the  meaning  of  the  amendment  is  to  enable 
the  part  discharge  of  the  money  to  be  notitied  on  the  register. 
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Eule  179  (p.  385)  refers  to  a  "discharge  iu  the  form  provided     1875  Act 
by  these  Kiiles."     Tliis  ai^paroutly  refers  to   Form   Hi   in  tlio      Sect.  19 ' 

First  Schedule  to  the  llulos,  dealing  with  the  corresponding  case  '- 

of  a  registered  charge.  This  form  (in  a  note)  expressly  provides 
both  for  the  discharge  of  part  of  tlie  laud,  aud'of  jm-t  of  the 
money.  Bat  the  practical  value  of  the  notification  of  a  partial 
discharge  of  the  mortgage-money  is  not  very  great,  except  as 
recording  an  admission,  because  (it  is  apprehended)  the  ordi- 
nary rule  will  apply  in  these  cases,  which  makes  the  amount  of 
a  mortgage  debt  always  a  matter  of  account.  It  will  bo  prudent, 
therefore,  for  an  intending  purchaser  (or  puisne  mortgagee)  of 
the  land  to  inquire  personally  of  the  incumbrancer  as  to  the 
state  of  the  debt  before  completing  his  purchase  or  making  his 
advance.  ° 

20.  The  registrar  shall,  on  proof  to  his  satis-  Determina. 
faction  of  the  deterinination  of  any  lease  of  registered  *'''''  "^  ^'"^'^• 
leasehold  land,  notify  in  the  jH-escribcd  manner  on 

the  register  the  determination  of  such  lease. 

This  section  appears  to  bo  confined  to  the  case  of  a  lease 
the  ownership  of  which  has  been  registered  as  a  leasehold  title 
under  sect.  11  of  the  Act.  The  procedure  is  regulated  by 
Eules  181  to  183  (p.  386). 

21.  A  Ulle  to  aujj  land  adverse  to  or  in  derogation  of  Xo  acquisition 
the  title  of  the  registered  proprietor  sliall  not  he  acquired  thdle'"'' 
hg  ang  length  of  j^ossession ;  hut  this  section  shall  not  possession, 
jyre/udice,  as  against  ang  person  registered  as  first  pro- 

j)rietor  of  land  tuith  a  possessorg  title  onlg,  ang  adverse 
claim  in  respect  of  length  of  possession  of  ang  other  person 
ivho  ivas  in  possession  of  such  land  at  the  time  zvhen  the 
registration  of  such  first  proprietor  took  place. 

This  section  is  repealed  by  the  First  Schedule  to  the  Act  of 
1897,  and  is  re-enacted,  with  important  modifications,  by  sect.  12 
of  the  same  Act,  which  see,  with  the  notes  thereto,  p.  302. 

PART   II. 

Registered  Dealings  with  Registered  Land. 

Mortgage  of  Registered  Land. 

22.*  Every  registered  proprietor  (a)  of  an\-  free-  Creation  of 
hold    or    leasehold    land    may    in    the    prescribed  aSy  oT'^ 
manner  (Z*)  charge  such  land  (c)  with  the  payment  certificate  of 
at   an    appointed    time  of  an}'    pruicipal    sihn    of  *^^^'"*''*'- 
money  (r/)  either  with  or  witliout  interest,  and  witli 
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1875  Act,  or  Avitlioiit  a  power  of  sale  (e)  to  be  exercised  at  or 
Sect.  22.  after  a  time  appointed.  The  charge  .shall  be  com- 
pleted (/)  by  the  registrar  entering  on  the  register 
the  person  in  whose  favour  the  charge  is  made  as 
the  proprietor  of  such  charge,  and  the  particulars  of 
the  charge  (//),  and  of  the  power  of  sale,  if  any  (//) ; 
the  registrar  shall  also,  if  required  (?'),  deliver  to  the 
proprietor  of  the  charge  a  certificate  (/)  of  charge 
in  the  prescribed  form  {/c). 

*  For  tlie  general  effect  of  this  and  the  following  sections  in 
regard  to  mortgages,  see  ante,  Part  III.,  pp.  92  to  98. 

The  effect  of  these  sections  (22  to  28),  has  been  considerably 
modified  by  sect.  9  and  Schedule  1  of  the  Act  of  1897.  The 
effect  of  the  modifications  is  stated  in  the  following  notes.  A 
new  power  to  alter  the  terms  of  a  charge  is  conferred  by  sub- 
sect.  5  of  sect.  9  of  the  1897  Act. 

(g)  registered  proprietor — These  words  have  (subject  to  an 
important  qualification  therein  contained)  been  extended,  by 
sect.  9  (G)  of  the  Act  of  1897,  to  "a  person  on  whom  the  right 
to  be  registered  as  proprietor  ....  has  devolved  by  reason  of 
the  death  or  bankruptcy  of  the  registered  jiroprietor,  or  has  been 
conferred  by  an  instrument  of  transfer."  Thus  an  executor  can 
now  charge  the  land  before  being  registered  as  proprietor,  and  a 
purchaser  can  give  a  charge  immediately  on  the  execution  of  the 
transfer  to  him.  Apart  from  the  amending  Act  it  was  doubtful 
whether  a  valid  charge  under  the  Act  could  be  created  before  the 
actual  registration  of  the  person  creating  it.  The  amending 
section  should  be  referred  to  for  its  full  effect. 

In  the  event  of  personation  of  the  registered  proprietor  or 
other  person  entitled  to  create  a  charge,  or  forgery  of  his  signa- 
ture, the  charge  will  apparently  be  void,  even  though  completed 
by  registration.  But  if  it  is  afterwards  transferred  for  value 
under  sect.  40,  the  invalidity  is  cured.  tSee  the  amendment  of 
sect.  40  contained  in  the  Pirst  Schedule  to  the  Act  of  1897. 
This  amendment,  however,  is  difficult  to  reconcile  with  sect.  7  (2) 
of  the  same  Act,  which  would  point,  in  such  a  case,  to  rectifica- 
tion of  the  register  as  the  proper  remedy,  leavirg  the  defrauded 
transferee  to  obtain  compensation  out  of  the  insurance  fund.  If 
this  be  not  the  correct  view,  the  proprietor  of  the  land  should 
apply  to  be  indemnified  under  sub-sect.  4  of  sect.  7. 

If  the  charge  has  not  been  transferred  for  value,  the  proprietor 
of  the  land  should  clearly  apply  for  rectification  of  the  register 
under  sect.  95  of  the  Act  of  1875.  The  defrauded  mortgagee 
would  then  proceed  for  indemnity  under  sect.  7  (4)  of  the  Act 
of  1897. 

(h)  prescribed  manner — The  manner  is  prescribed  in  Eules 
106  et  seq.  (p.  364). 

Sect.  9  (3)  of  the  Act  of  1897  enables  a  mortgage  to  a  building 
society  to  be  in  any  form  consistent  with  the  rules  of  the  society. 
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Rules  113,  103  (pp.  3G.5,  380),  appear  to  class  friendly  societies     1875  Act, 
and    industrial    and    provident    societies    alonj2^  with   Luilding      Sect.  22. 

societies  in  regard  to  mortgage  transactions,  and  it  is  under.stuod   

that,  in  practice,  the  registrar's  general  discretion  as  to  forms 
under  Rules  146  to  149  (pp.  37.5,  376),  admits  these  latter 
societies  to  the  same  privileges  as  building  societies  enjoy  under 
the  section  referred  to. 

(c)  charge  such  land — It  does  not  appear  that  the  mortgagee 
takes  the  legal  estate.  But  on  selling  under  the  power  of  sale 
he  can  confer  it  on  a  purchaser  (sects.  27  and  30),  and,  appa- 
rently, on  being  registered  after  a  foreclosure  (sect.  26  and 
Rule  110),  he  would  acquire  it  also.  It  is  doubtful  whether  on 
mere  entry  under  sect.  25  he  would  obtain  the  legal  estate, 
except  by  virtue  of  sect.  12  of  the  Act  of  18'J7  (title  by  posses- 
sion). A  difficulty  might  therefore  occur  in  ejecting  a  trespasser 
in  such  a  case  ;  and  if  only  on  this  account,  it  will  perhaps  be  a 
wise  precaution  for  anyone  taking  a  statutory  charge,  and 
especially  for  a  trustee,  to  protect  himself  further  by  obtaining 
a  conveyance  by  way  of  mortgage  in  the  ordinary  form  (see 
ante,  p.  95). 

But  except  for  the  above  purposes,  the  possession  of  the  legal 
estate  by  the  proprietor  of  a  registered  charge  would  appear  to 
be  of  little  or  no  importance.  Priority  is  decided  by  registration 
(sect.  28).  An  unregistered  mortgage  or  transfer,  even  though 
conveying  the  legal  estate,  would  not  prevail  against  a  registered 
charge,  tliough  created  subsequently  (sect.  49). 

In  the  case  of  leasehold  land,  it  would  appear  that  the  mort- 
gagee while  out  of  possession  has  no  privity  of  estate  with  the 
lessor,  but  if  he  sells  under  his  power  the  purchaser  will 
apparently  become  the  lessor's  tenant  under  sect.  35. 

Tacking  appears  to  be  abolished  in  the  case  of  registered 
charges  for  two  reasons,  either  of  wliich  would  be  sutficient, 
namely,  (1)  because  the  legtil  estate  remains  in  the  mortgagor, 
and  (2)  because  the  puisne  mortgagee  could  not  plead  ignorance 
of  a  mesne  incumbrance  entered  on  the  register  and  endorsed  on 
the  mortgagor's  land  certificate.  (Act  of  1897,  sect.  8  (1).)  For 
it  is  apprehended  that  the  doctrine  applicable  to  deed  registries 
contained  in  Cator  v.  Cooley  (1  Cox,  182),  under  which  a  regis- 
tered third  mortgagee,  who  lent  without  notice  of  a  registered 
second  mortgage,  was  allowed  to  tack  on  getting  in  the  first 
mortgagee's  legal  estate,  would  not  apply  to  a  register  of  title. 
This  rule  does  not  apply  even  in  the  deed  registries  in  Ireland 
{Latouche  v.  Lord  Dunsany,  1  Sch.  &  Lef.  137)  ;  and  whore  the 
register  is  the  title  itself,  and  not  a  mere  appanage  thereof,  it  is 
hardly  to  be  supposed  that  a  person  would  escape  being  fixed 
with  notice  of  all  that  he  might  have  discovered  by  searching  it, 
just  as  he  is  fixed  with  notice  under  the  ordinarj-  practice  of  all 
that  he  might  have  discovered  had  he  required  a  full  title  to  bo 
deduced. 

It  is  provided  by  tlio  First  Schedule  to  the  Act  of  1897  that 
charges  created  under  this  section  are  subject  to  the  provisions 
of  the  Act  in  respect  of  qualified  or  possessor}-  titles.  It  is 
probable  tliat  this  would  have  been  held  to  be  the  meaning  of 
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1875  Act,  the  section  Tvitliout  the  aid  of  the  amendmeiit.  The  effect  is 
Sect.  22.  that  a  registered  charge  does  not  affect  land  registered  -with  a 
"  ~~~  qualified  or  possessory  title  as  regards  any  estate  or  interest 
excluded  from  the  effect  of  the  registration.  Presumably  the 
amendment  extends  to  the  case  of  leasehold  land,  although  the 
provisions  under  -which  C[ualified  and  possessory  leasehold  titles 
are  registered  are  contained  in  the  Eules  (45  to  49)  and  not  in 
the  Act. 

(r/)  Annuities  and  other  periodical  payments  may  now  also  be 
thus  charged.  (Sect.  9  (3)  of  the  Act  of  1897  (p.  298),  Eule  108, 
and  Forms  40  and  41  (p.  425).) 

Future  advances  are  provided  for  by  Hule  108  (p.  364). 

(e)  a  power  of  sale — Sect.  9  (2)  of  the  Act  of  1897  applies 
sects.  19,  20,  21  (except  sub-sects.  1  and  4),  22,  23,  and  24  of 
the  Conveyancing  Act,  1881,  to  registered  charges.  Of  these, 
sect.  19  confers  an  implied  power  of  sale  on  all  mortgagees 
where  the  mortgage  is  made  by  deed,  together  with  a  power  for 
the  mortgagee  to  insure,  to  appoint  a  receiver,  and  to  cut  timber. 
Sect.  20  regulates  the  exercise  of  the  powers  implied  by  the 
previous  section.  Sect.  21  absolves  the  purchaser  from  inquiry 
as  to  the  regularity  of  the  sale  ;  the  excepted  sub-sects.  1  and  4 
seem  inconsistent  with  the  Land  Transfer  Acts.  Sect.  22  makes 
the  mortgagee's  receij)t  a  good  discharge  for  the  purchase- 
money.  Sect.  23  regulates  the  amount  and  mode  of  applying 
the  insurance.  Sect.  24  regulates  the  appointment,  powers, 
remuneration,  and  duties  of  the  receiver.  If  it  is  desired  that 
there  shall  be  no  power  of  sale,  it  must  be  expressly  negatived. 
See  Form  39  B.  (3)  (p.  424). 

(/)  shall  be  completed — These  words  are  important.  The 
moment  of  completion  is  the  moment  when  the  charge  is  delivered 
at  the  registry,  properly  stamped,  and  accompanied  by  the  land 
certificate  (Eule  160).  Before  that  moment  the  title  of  the 
mortgagee  will  depend  on  the  equitable  title  of  the  mortgagor, 
which  in  most  cases  will  be  unknown  to  the  former.  If  the 
mortgagor  is  the  beneficial  owner  in  fee  simple,  the  mortgagee 
will  have  a  good  equitable  charge.  But  if  the  mortgagor  is 
(as  he  sometimes  will  be)  a  mere  nominee  of  the  beneficial 
owner,  or  a  trustee,  having  no  equitable  right  to  mortgage  the 
land  at  all,  the  mortgagee,  until  registration,  has  no  security 
whatever  by  virtue  of  the  charge,  though  he  may,  if  the  cer- 
tificate is  handed  to  him  (as  it  usually  would  be  temporarily,  to 
enable  him  to  complete  his  registration),  have  a  lien  on  the  land 
by  reason  of  the  deposit,  imder  the  last  paragraph  of  sect.  8  of 
the  Act  of  1897. 

{(j)  the  particulars  of  the  charge— Eides  7  and  8  enable  the 
particulars  to  be  entered  either  directly  on  the  register,  or  by 
filing  the  charge,  or  in  some  cases  a  copy,  and  merely  referring 
to  it  on  the  register.  In  some  cases  both  modes  of  entrj^  niay 
be  combined,  short  particulars  being  entered  direct,  leaving 
fuller  particulars  to  be  obtained  by  reference  to  the  document 
itself. 

(A)  the  power  of  sale,  if  any — Apparently,  the  express  entry 
of  the  power  of  sale  on  the  register  is  no  longer  necessary,  as, 
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by  sect.  9  (2)  of  the  Act  of  18U7,  the  implieJ  powers  of  .salo  1875  Act, 
contained  in  the  Conveyancing  Act,  1881,  arc  imported  into  Sect.  22. 
charges.  

There  appears  to  be  no  doubt  that  the  general  provisions  of 
the  Conveyancing  Act,  1881,  sect.  44,  as  to  remedies  for  the 
recovery  of  annual  sums  charged  on  land,  will  apply  to  annuities 
created  under  this  soetion  without  special  mention. 

(«■)  if  required— These  words  are  modiUed  by  sect.  8  (i.)  of 
the  Act  of  IS  1)7. 

(J)  certificate  of  charge— As  to  this  certificate,  see  sects.  79, 
80  of  this  Act,  and  sect.  8  of  the  Act  of  1897,  and  Eules  204 
to  208  (p.  393). 

(A)  See  Form  G2  in  the  First  Schedule  to  the  Eules. 


23.  Wliorc  a  registered  charge  is  created  on  any  implied 

covenant 
pay  charges. 


land  there  shall  be  implied  on  the  part  of  the  person  'o^enant  to 


being  registered  proprietor  of  such  land  at  the  time 
of  the  creation  of  the  charge,  his  heirs,  executors, 
and  administrators,  unless  there  be  an  entry  on  the 
register  negativing  such  implication («),  a  covenant(^) 
with  the  registered  proprietor  for  the  tinu^  Ijeing  of 
the  charge  to  pay  the  principal  sum  charged,  and 
interest,  if  any,  thereon,  at  the  appointed  time  and 
rate;  also  a  covenant,  if  the  principal  sura  or  any 
part  thereof  is  unpaid  at  the  appointed  time,  to  pay 
interest  half-yearly  at  the  appointed  rate  on  so  mucli 
of^the  principal  sum  as  for  the  time  being  remains 
unpaid. 

(a)  See  Forms  39  A.  (1)  in  the  First  Schedule  to  the  Eides 
for  a  form  negativing  this  implication.  If  inserted  in  the  charge, 
it  is  entered  on  the  register  as  a  matter  of  course  (Eule  lOG). 
Trustees,  and  others  giving  charges  in  a  fiduciary  capacity, 
should  be  careful  to  insert  this  provision. 

(b)  The  terms  of  this  implied  covenant  will,  presumably,  be 
also  available  (by  implication  from  sect.  9  (3)  of  the  Act  of  lcS97), 
with  the  necessary  modifications,  to  fit  the  case  of  an  annuity  or 
other  periodical  payment  under  that  section. 


24.  Where  a  registered  charge  is  created  on  any  implied, 
leasehold  land  there  shall  be  implied  on  the  part  of  ^'^J°f",*,j" 
the  person  being  registered  proprietor  of  such  land  houis  to  pay 
at  the  time  of  the  creation  of  the  charge,  his  heirs,  [uSe^n^f'  "°*^ 
executors,   and  administrators,   unless  there  be  an  proprietor  of 
entry   on   the    register    negativing    such    implica-  ^^^^^- 
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1875  Act,  tion  {a),  a  covenant  with  the  registered  proprietor 
^^^^-  ^^-  for  the  time  being  of  the  charge,  that  the  person 
being  registered  proprietor  of  such  hind  at  the  time 
of  the  creation  of  tlie  charge,  his  executors,  ad- 
ministrators, and  assigns,  will  pay,  perform,  and 
observe  the  rent,  covenants,  and  conditions  by  and 
in  the  registered  lease  reserved  and  contained,  and 
on  the  part  of  the  lessee  to  be  paid,  performed, 
and  observed,  and  will  keep  the  proprietor  of  the 
charge,  his  heirs,  executors,  and  administrators, 
indemnified  against  all  actions,  suits,  expenses,  and 
claims,  on  account  of  the  non-payment  of  the  said 
rent,  or  any  part  thereof,  or  the  breach  of  the  said 
covenants  or  conditions,  or  any  of  them. 

(a)  See  Form  39  A.  (2)  in  the  First  Scliedule  to  the  Eules  for 
a  form  negativing  this  implication.  The  note  (b)  to  the  last 
section  applies  to  this  also. 

The  Acts  and  Eules  contain  no  provision  similar  to  this 
applicable  to  charges  of  land  subject  to  a  perpetual  rent,  though 
Kule  85  provides  this  in  the  case  of  a  transfer. 


Entry  by 
proprietor  of 
chaige. 


25.  Subject  to  any  entry  to  the  contrary  on  the 
register  («),  the  registered  proprietor  of  a  registered 
charge  may,  for  the  purpose  of  obtaining  satisfac- 
tion of  any  moneys  due  to  him  under  the  charge, 
at  any  time  during  the  continuance  of  his  charge, 
enter  upon  the  land  charged,  or  any  part  thereof, 
or  into  the  recei2)t  of  the  rents  and  profits  thereof, 
subject  nevertheless  to  the  right  of  any  persons 
appearing  on  tlie  register  to  be  prior  incumbrancers, 
and  to  the  liability  attached  to  a  mortgagee  in 
possession. 

(a)  See  Form  39  B.  (1)  in  the  First  Schedule  to  the  Eules  for  a 
form  excluding  this  section.  If  inserted  in  the  charge,  it  is 
entered  in  the  register  as  a  matter  of  course  (Eule  106). 


Foreclosure 
by  proprietor 
of  charge. 


26.  Subject  to  any  entry  to  the  contrary  on  the 
register  («},  the  registered  proj^rietor  of  a  registered 
charge  may  enforce  a  foreclosure  ((5')  or  sale  of  the 
land  charged,  in  the  same  manner  and  under  the 
same  circumstances  in  and  under  which  he  might 
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enforce  tlie  same  if  the  land  liad  been  transferred  to    1875  Act, 
liini  by  way  of   mortgage  (c),  suljjcct   to  a  proviso     ^^^^-  ^^- 
for  reJeniption  on  payment  of  the  money  named  at 
the  ajipointed  time. 

(a)  See  Form  39  B.  (2)  in  tlio  First  Scliedulo  to  tlie  Eules  for  a 
form  excluding  this  section.  If  inserted  in  the  cliarge,  it  is 
entered  in  tlio  register  as  a  mutter  of  course  (Eulo  106). 

{b)  foreclosure — On  obtaining  an  order  for  foreclosure  abso- 
lute the  mortgagee  can  apply  to  be  registered  as  proprietor  of 
the  laud  (liulu  110).  Sect.  8  of  the  Act  of  1897  does  not  pro- 
vide for  the  production  of  the  land  certificate  on  this  registration, 
and  the  analogy  of  sub-sect.  4  of  that  section,  dispensing  with 
its  production  and  substituting  production  of  the  charge  certifi- 
cate, on  a  sale  by  a  mortgagee  under  his  power,  would  ajipear 
to  be  reasonably  applicable  to  the  case  of  foreclosure  also. 

(c)  Tliese  words,  coupled  with  sect.  30  (or  35  in  the  case  of       /      5  ^.         ,    q 

leasehold  land),  seem  to  imply  that  the  mortgagee  who  forecloses      '      .         -^VC   p,  7 
will  acquire  the  legal  estate. 

27.  Subject  to  any  entry  to  the  contrary  on  the  Eomedyof 
register  («),  the  registered  proprietor  of  a  registered  cS^e^with 
charge  with  a  power  of  sale  may,  at  any  time  after  a  power  of 
the  expiration  of  the  appointed  time,  sell  and.  transfer 
the  land  on  which  he  has  a  registered   cliarge,  or 
any  part  thereof,  in  the  same  manner  as  if  he  were 
the  registered  proprietor  of  such  land  (h). 

(rt)  Subject  to  any  entry  to  the  contrary  on  the  register — It 
appears  to  have  been  the  meaning  of  this  section  and  sect.  22 
taken  together  tliat  where  a  charge  contained  a  power  of  sale 
without  qualification,  that  power  was  to  be  practically  uncon- 
ditional ;  not  only  as  between  mortgagee  and  purchaser,  but  as 
l)et\veen  mortgagee  and  mortgagor  also.  If  any  mitigati<m  of 
these  terms  were  desired,  it  would  have  to  be  entered  on  the 
register.  IJut  under  the  Act  of  1897,  sect.  9  (2),  the  provisions 
of  sect.  19  and  ancillary  sections  of  the  Conveyancing  Act,  1881, 
are  applied  to  registered  charges,  and  it  would  seem  that  the  power 
thus  given  will  be  subject  to  the  general  provisions  as  to  its  exercise 
contained  in  sects.  19,  20,  21,  and  22  of  the  Conveyancing  Act, 
1881.  Consequently,  it  will  only  be  necessary  to  make  an  entry 
under  this  provision  when  a  modification  of  the  terms  contained 
in  those  sections  is  desired — as,  for  instance,  where  the  power 
may  be  exercised  witliout  notice  (Form  39  13.  (3)  ),  and  so  on. 

{b)  For  the  form  and  procedure  on  such  a  sale,  and  the  effect 
of  the  transfer,  see  Eule  90,  Form  29,  and  sects.  8  (4)  and  9(1) 
of  tlie  Act  of  1897.  The  purchaser  is  registered  as  proprietor  of 
the  land,  and  the  charge,  and  all  subsequent  charges,  are  with- 
drawn from  the  register.  As  to  the  powers  of  the  registered 
proprietor  of  the  laud  to  seU  and  transfer  the  land,  see  sects.  30 
to  39  and  the  notes  thereto. 

B.  M 
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1875  Act,         28.   Subject  to  any  entry  to  the  contrary  on  the 

^^^^'  register  (^^5   registered  charges   on   the   same  land 

Jriority^and    shall  as  between  themselves  rank  according  to  the 

regisSISd       Order  in  wliich  they  are  entered  on  the  register, 

charges.  ^nd  not  according  to  the  order  in  which  they  are 

created. 

The  registrar  shall,  on  the  requisition  of  the 
registered  proprietor  of  any  charge,  or  on  due 
proof  of  the  satisfaction  (Z*)  thereof,  notify  on  the 
register  in  the  prescribed  manner  (c)  by  cancelling 
the  original  entry  or  otherwise  the  cessation  of  the 
charge,  and  thereupon  the  charge  shall  be  deemed 
to  have  ceased (^). 

(ft)  See  Form  39  B.  (5),  in  tlie  First  Schedule  to  the  Eules 
for  forms  varying  the  provisions  of  this  section  as  to  priority. 

As  to  the  priority  of  land  charges  under  the  Land  Charges 
Act,  1888,  and  of  charges  made  in  pursuance  of  sj)ecial  powers 
in  settlements,  and  under  provisions  conferring  paramount  priority 
to  certain  classes  of  charges  under  special  Acts  of  Parliament, 
see  Eules  116  to  119  (pp.  3G6  to  368). 

(b)  The  First  Schedule  to  the  Act  of  1897  (under  reference  to 
sect.  19  of  this  Act)  provides  that  this  section  "shall  apply  to 
part  discharges,"  and  Eule  112  (p.  365)  and  Form  43  in  the 
First  Schedule  to  the  Eules  regulate  the  procedure  and  evidence 
recj[uired. 

(c)  Eule  16  provides  for  the  withdrawal  from  the  register  of 
entries  which  have  determined  or  ceased.  Charges  are  cancelled 
when  satisfied. 

(d)  shall  be  deemed  to  have  ceased — Presumably  "for  the 
purposes  of  this  Act,"  or  words  to  that  effect,  are  to  be  under- 
stood here.  There  would  seem  to  be  no  reason  why  a  proprietor 
should  not  agree  to  the  withdrawal  of  a  charge  from  the  register, 
but  at  the  same  time  retain  such  rights  as  he  may  possess  as 
mortgagee  independently  of  the  register. 

If  a  cessation  is  procured  by  forgery  or  fraud,  it  seems  clear 
that  as  long  as  no  transfer  for  value  of  the  land  is  registered, 
the  mortgagee's  proper  course  will  be  to  apply  for  rectification 
of  the  register  under  sects.  95  or  96.  If  a  transfer  for  value  of 
the  land  has  taken  place,  it  will  not  always  be  easy  to  say 
whether  the  rights  of  the  parties  are  to  be  governed  by  sect.  30 
(or,  in  tlie  case  of  leaseholds,  sect.  35)  of  this  Act — which  gives 
the  land  to  the  purchaser  free  from  the  incumbrance — or  sect.  7  (2) 
of  the  Act  of  1897,  which,  in  the  case  there  mentioned,  directs 
rectification  of  the  register.  If  sect.  30  (or  35)  prevails,  and 
rectification  is  not  possible,  the  defrauded  mortgagee  will  claim 
indemnity  out  of  the  insurance  fund  under  sect.  7  ( 1 )  of  the  Act 
of  1897.  If  sub-sect.  2  of  the  latter  section  prevails,  and  the 
charge  is  restored,  the  indemnity  will  be  claimed  by  the  pro- 
prietor of  the  land. 
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1875  Act, 
Transfer  of  Freehold  Land.  Sect.  29. 

29.*  Every  roo:istere(l  proi)ri(.'tor  («)  of  f reeliold 'f'"'^'''''^'' "' 
land  may,  in  tlie  prescribed  manner (t*),  transier  such  amituiivuv 
land  or   any  ])ait  tliereof.     The  transfer  sliall   bc"^!'?!."^, 
completed  yc)  by  tlie  re<^'istrar  entering  on  the  re<(ister 
tlie  transferee  as  proj)rietor  of  tlie  land  transferred, 
Init  until  such  entry  is  made  the  transferor  shall  be 
deemed  to  remain  ju-oprictor  of  the  land. 

Upon  completion  of  the  registration  of  the  trans- 
feree the  registrar  shall,  if  required  (^/),  deliver  to  him 
a  land  certificate  in  the  prescribed  form  {e) ;  he  shall 
also,  in  cases  where  part  only  of  the  land  is  trans- 
ferred, if  required  [d),  deliver  to  the  transferor  a 
land  certificate,  containing  a  description  of  the  land 
retained  by  him. 

*  For  the  general  effect  of  this  and  the  following  sections  with 
regard  to  transfers  of  land,  see  Chapter  VI.,  ante  (p.  29). 

{See  also  sub-sections  (1)  and  (G)  of  sect.  9  of  the  Act  of  1897 
(pp.  297  and  300). 

(rt)  registered  proprietor — See  note  (a)  to  section  22. 

In  the  event  of  personation  of  the  registered  proprietor,  or 
forgery  of  his  signature,  the  transfer  will  be  void  under  sect.  7  (2) 
of  the  Act  of  1897,  even  though  completed  by  registration  ;  and 
can,  apparently,  be  rectified  after  any  lapse  of  time  within  the 
period  of  liiuitation  of  actions,  and  notwithstanding  any  number 
of  registered  transactions  for  value  that  may  have  been  founded 
upon  it.  Tlio  defrauded  proprietor  in  such  a  case  will  apply 
(under  the  section  last  quoted)  for  rectification  of  the  register, 
and  the  person  suffering  loss  thereby  will  claim  indemnity  under 
the  same  section. 

{b)  in  the  prescribed  manner — Tlie  manner  is  prescribed  in 
Eules  79  to  10.5  (pp.  3.54  to  3G3). 

The  effect  of  the  transfer  is  given  in  the  next  four  sections. 

((•)  shall  be  completed— See  note  (/)  to  sect.  22  (p.  158),  which 
ap[)lies  also  to  transfers,  except  that  it  would  be  ditlieult,  without 
some  straining,  to  regard  the  handing  over  of  the  land  certificate 
as  creating  an  immediate  lien  by  deposit. 

((/)  The  practice  as  to  certificates  is  now  governed  by  sect.  8 
of  the  Act  of  1897  (p.  290)  and  Eulo  205  (p.  393).  In  the 
former  of  the  above  cases  the  transferee  would  have  delivered  to 
him  the  land  certificate  made  up  to  date  ;  while  in  the  latter  he 
would  have  a  new  certificate  for  the  part  bought  by  him,  and 
his  vendor  would  have  delivered  back  to  him  the  original  land 
certificate  with  a  note  indorsed  showing  the  part  sold  by  reference 
to  tlie  map. 

(p)  in  the  prescribed  form — The  form  is  prescribed  in  Eule  204 
referring  to  Form  0 1 . 

M  2 
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1875  Act,         30.  A  transfer (c/)  for  valuable  consideration  (7-) 
Sect.  30.     of  freehold  land  registered  with  an  absolute  title 


Estate  of  shall,  when  registered  (c),  confer  on  the  transferee 
SuabiTco^n^  ^^  cstatc  in  fee  simple  (c/)  in  the  land(6')  transferred, 
sideration  of  together  witli  all  rights,  privileges,  and  appurte- 
Jkh  a^bsoiutt  ii'^iiices  ( /)  belonging  or  appurtenant  thereto,  subject 
title.  as  follows : 

(1.)  To  the  incumbrances  (^),  if  any,  entered  on 

the  register;  and 
(2.)  Unless    the    contrary   is    expressed    on    the 
register,    to    such    liabilities,    rights,    and 
interests,    if    any,    as    are    by    this    Act 
declared  not  to  be  incumbrances  (h), 
but  free  from  all  other  estates  and  interests  whatso- 
ever (^),    including    estates    and    interests    of    her 
Majesty,  her  heirs  and  successors  (/). 

The  general  effect  of  this  section  is  stated  in  Chapter  III., 
ante  (pp.  12  ei  seq.). 

(«)  A  transfer — It  is  presumed  tliat  this  means  a  transfer 
"vrithin  the  meaning  of  the  preceding  section. 

{b)  valuable  consideration — In  case  of  dispute,  this  will  be  a 
question  of  fact.  The  words  would  seem  to  include  any  kind  of 
valuable  consideration,  mari'iage,  for  instance,  an  exchange 
of  land,  or  any  arrangement  in  which  a  concession  is  made  by 
the  transferee,  e.g..  a  partition. 

(c)  when  registered — >Soe  note  (/)  to  sect.  22. 

{(l)  an  estate  in  fee  simple — In  the  absence  of  any  express 
reference  in  the  Acts  to  the  "  legal "  estate  it  seems  probable 
that  the  estate  here  conferred  is  at  least  the  equivalent  of  the 
legal  estate,  except  where,  under  sub-sect.  (1)  below,  that  is  vested 
in  an  incumbrancer  whose  incumbrance  is  entered  on  the  register. 
In  all  other  cases  it  would  seem  the  effect  of  the  registration  is 
similar  to  that  of  a  vesting  order.  It  will  be  remembered  that 
this  section  deals  only  with  absolute  title.  In  the  case  of  pos- 
sessory or  Cjualified  title  (sects.  31,  32)  the  legal  estate  may  of 
course  be  outstanding  and  excepted  from  the  effect  of  registration. 

(e)  the  land — See  the  definition  of  "  land "  in  sect.  4  and 
note  (c)  thereto. 

By  the  First  Schedule  to  the  Act  of  1897  it  is  enacted  that  as 
to  this  section,  and  sects.  32,  33  and  35  to  38,  in  the  absence  of 
anything  to  the  contrary  in  the  register,  or  in  the  transfer,  or 
(in  the  case  of  leasehold  land)  in  the  lease,  the  word  "land" 
includes  the  mines  and  minerals,  if  parcel  tiiereof.  It  will  be 
seen  from  note  {n)  to  sect.  1 8  that  the  same  evidence  is  obtainable 
from  the  register  on  the  question  wliether  the  mines  are  or  are 
not  "parcel"  of  an}^  particular  land  as  is  obtainable  from  an 
ordinary  abstract  of  title.  If  the  transfer  itself  contains  a 
severance  of  mines,  it  is  the  duty  of  the  registrar  to  note  the  fact 


38  &  39  Vict.  c.  87.  1C5 

on  the  register  (Selied.  I.  to  tlio  Act  of  1897,  amendment  of    1875  Act, 
sect.  18  (4)  and  (.3)).  Sect.  30.' 

Under  tlie  liailways  Clauses  Consolidation  Act,  1815,  sect.  77,  

a  conveyance  of  land  to  a  railway  company  appears  to  operate 
as  a  sevoranco,  unless  tlio  mines  are  specially  mentioned,  and 
accordingly  transfers  to  railway  companies  are  so  treated  in  the 
registry.  The  same  rule  applies  to  conveyances  to  waterworks, 
under  tlio  "Waterworks  Clauses  Act,  1817,  sect.  18. 

(/)  rig^hts,  privileges  and  appurtenances— See  note  Ul)  to 
sect.  7. 

Appurtenant  rights  and  privileges  are  often  created  on  the 
occasion  of  a  transfer  of  laud — as  where  a  vendor  selling  a  part 
of  his  land  grants  a  right  of  way  to  the  purchaser  over  part  of 
tlio  land  ho  retains.  Such  a  grant  can  (it  would  seem)  be  added 
to  the  instrument  of  transfer,  under  Eules  146,  147  (pp.  375,  376), 
and,  ou  application  by  either  part}-,  may  bo  noted  as  an  appur- 
tenance of  the  dominant  tenement,  or  as  a  burden  against  the 
servient  tenoment,  if  the  registrar  approves  (sect.  18,  last  para.). 

(ff)  incumbrances— See  note  {r)  to  sect.  7. 

(h)  by  this  Act  declared  not  to  be  incumbrances — See  sect.  18 
of  the  Act,  and  notes  thereto.  A  purchaser  of  registered  land 
is  entitled  to  a  statutory  declaration  as  to  the  existence  or  other- 
wise of  these  (Act  of  1897,  sect.  16  (1)  (ii) ).  If  it  is  to  be  made 
at  tlie  purchaser's  expense,  it  would  be  wise  so  to  stipulate  in  the 
contract. 

(i)  all  other  estates  and  interests  whatsoever — It  will  be 
noticed  that  this  section  does  not  contain  anything  correspond- 
ing to  sub-sect.  (3)  of  sect.  7,  which  provided  that  the  first 
registered  proprietor  should  take  subject  to  the  ec|uities  of 
persons  claiming  under  him.  The  omission  is  probably  owing 
to  the  fact  that  this  section  is  confined  to  transfers  for  value, 
whereas  sect.  7  (3)  deals  with  a  number  of  cases,  specified  in 
note  (h)  to  that  section,  in  which  tlie  provision  would  be  appro- 
priate and  necessary.  At  the  same  time  there  is  a  large  class  of 
purchases  for  value,  viz.,  purchases  with  trust  money,  as  to 
which  it  would  seem  that  some  express  provision  of  the  same 
kind  might  well  have  been  made.  It  is  conceived  that,  not- 
withstanding the  wide  terms  used,  a  trustee  transferee  must  take 
subject  to  the  equities  of  the  persons  claiming  under  the  trust. 
In  any  case,  it  is  hardly  to  be  supposed  that  this  section  would 
be  interpreted  so  as  to  defeat,  in  favour  of  the  registered  owner, 
rights  created  liy  himself,  or  to  which  he  was  personally  subject 
pricr  to  his  registration,  or  to  destroy,  as  between  trustee  and 
ccs/ia'  que  trusts,  the  familiar  maxim  of  equity,  "Once  a  trustee, 
always  a  trustee.""' 

A  registered  purchase  by  a  trustee  from  his  beneficiary,  or  by 
a  solicitor  from  his  client,  could  probably  be  rectified  under 
sects.  95  or  9G  in  all  proper  cases.     (See  sect.  98.) 

In  the  case  of  "  settled  land,"  sect.  6  (8)  of  the  Act  of  1897 
removes  the  difficulty  here  discussed. 


*  E.  H.  Ilolt  on  the  Land  Transfer  Act,  p.  71. 
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1875  Act, 
Sect.  30. 


Estate  of 
transferee 
for  valuable 
c  insideration 
of  freehold 
land  with 
qualified 
title. 


Estate  of 
transferee 
for  valuable 
consideration 
of  freehold 
land  with 
possessory- 
title. 


Estate  of 
voluntary 
transferee 
of  freehold 
land. 


As  to  the  effect  of  these  words  in  regard  to  notice,  see 
Chapter  III.  (p.  l;3). 

(^/)  her  Majesty,  her  heirs  and  successors — But  sect.  105  pre- 
serves the  rights  of  the  Crown  in  respect  of  escheat  and  forfeiture. 

31.  A  transfer  for  valuable  consideration  of  free- 
hold land  registered  with  a  qualified  title  shall,  when 
registered,  have  the  same  effect  as  a  transfer  for 
vahiable  consideration  of  the  same  land  registered 
with  an  absolute  title,  save  that  such  transfer  shall 
not  affect  or  prejudice  the  enforcement  of  any  right 
or  interest  appearing  by  the  register  to  be  excepted. 

See  sections  9  and  30,  and  the  notes  thereto. 

32.  A  transfer  for  valuable  consideration  of  free- 
hold land  registered  Avith  a  possessory  title  shall  not 
affect  or  prejudice  the  enforcement  of  any  right  or 
interest  adverse  to  or  in  derogation  of  the  title  of  the 
first  registered  proprietor,  and  subsisting  or  capable 
of  arising  at  the  time  of  the  registration  of  such  pro- 
23rietor ;  but,  save  as  aforesaid,  shall  when  registered 
have  the  same  effect  as  a  transfer  for  valuable  con- 
sideration of  the  same  land  registered  with  an 
absolute  title. 

See  sections  8  and  30  and  the  notes  thereto. 

33.  A  transfer  of  freehold  land  made  without 
valuable  consideration  (a)  shall,  so  far  as  the  trans- 
feree is  concerned,  be  subject  to  any  miregistered 
estates,  rights,  interests,  or  equities  subject  to  which 
the  transferor  held  the  same,  but,  save  as  aforesaid, 
shall,  when  registered,  in  all  respects,  and  in  parti- 
cvdar  as  respects  any  registered  dealings  on  the  part 
of  the  transferee,  have  the  same  effect  as  a  transfer 
of  the  same  land  for  valuable  consideration  (Z*). 

See  the  three  preceding  sections,  and  the  notes  thereto.  Also 
Chapter  III.  (pp.  18,  19). 

(a)  without  valuahle  consideration — The  question  of  valuable 
consideration  will  always  ho  one  of  fact.  What  amount  of  con- 
sideration will  suffice  to  take  a  transfer  out  of  this  section  is  not 
very  clear.  The  cases  that  have  occurred  on  the  somewhat 
similar  point  arising  on  the  statute,  27  Eliz.  c.  4,  are  collected  in 
Dart,  6th  ed.,  pp.  1003  et  seq.;  the  cases  on  sect.  47  of  the 
Bankruptcy  Act,  1883,  are  to  be  found  in  AVilliams  on  Bank- 
ruptcy, 7th  ed.,  pp.  230  et  seq. 
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(h)  the  same  effect  as  a  transfer  of  the  same  land  for  valuable    1875  Act, 
consideration — It  is  CMmceivi'd  that  one  of  the  eijuitics  tu  which  a      Sect.  33. 

voluntary  transfer  will  be  subject  is  to  have  the  same  sot  aside  

under  sect.  47  of  the  Bankruptcy  Act,  1883,  or  as  liaving  been 
made  to  the  intent  to  dohiy,  liinder,  or  defraud  creditors  witliin 
the  meaning  of  the  statute  13  YAix.  c.  5.  The  amendment  of 
27  Eliz.  c.  4,  by  56  &  57  Vict.  c.  21,  prevents  the  volunteer's  title 
from  being  destroyed  merely  by  a  subsequent  sale  by  tlie 
grantor;  so  that  a  registered  volunteer  as  to  registered  land  is 
in  the  same  position  as  an  unregistered  volunteer  of  unregistered 
land.  As  against  a  registered  volunteer,  the  register  could  be 
rectified  under  sect.  95  of  the  Act  of  1875  on  the  avoidance  of 
the  voluntary  grant  eitlier  under  the  Bankruptcy  Act,  1883, 
sect.  47,  or  the  13  Eliz.  c.  5.  As  against  a  registered  transferee 
for  value  from  the  volunteer,  whether  the  land  comprised  in  the 
voluntary  grant  was  originally  registered  witli  an  absolute,  a 
qualified,  or  a  possessory  title,  it  is  submitted  that  the  register 
could  not  be  rectified  (see  sects.  30,  31  and  32),  either  under 
sect.  95  of  the  Act  of  1875  or  under  sect.  7,  sub-sect.  2,  of  tho 
Act  of  1897,  which  authorises  rectification  where  "a  registered 
disposition  would,  if  unregistered,  bo  absolutely  void,"  for  this 
can  scarcely  apply  to  a  voluntary  transfer  which  is  not  void 
until  it  is  impeached,  and  under  which  the  volunteer  can  in  the 
meantime  make  a  good  title  (see  lie  Carter  and  Kcnderdine, 
(1897)  1  Ch.  77G),  For  the  test  of  the  intent  to  delay  creditors 
under  tho  13  Eliz.  c.  5,  see  per  Kindersley,  V.-C,  in  Thompson 
V.  Webster,  4  Dr.  632,  approved  in  6'or//)Ty  v.  Poole,  13  A.  C.  503. 

Transfer  of  LeaseJiold  Land. 

34.  Every  registered  proprietor  of  Icaseliold  land  Transfer  of 
may,  in  the  prescribed  manner,  transfer  the  whole  kiidV«w/ 
of  his  estate  in  such  land  or  in  any  j^art  thereof.  ^ '.'.7  '^■^ 
The   transfer  shall  be  completed  by  the  registrar 
entering  on  the  register  the  transferee  as  proprietor 
of  the  land  transferred,  but  until  such  entry  is  made 
the  transferor  shall  be  deemed  to  remain  proprietor 
of  the  land. 

Upon  completion  of  the  registration  of  the  transferee, 
if  the  transfer  includes  the  whole  of  the  land  comprised 
in  the  registered  lease  relating  to  such  land,  the  transferee 
shall  he  entitled  to  the  office  copy  of  the  registered  lease  ; 
hut  if  a  part  onhj  is  transferred,  the  registrar  shall,  if 
required,  according  to  ang  agreement  that  mag  have  heen 
entered  into  hctivcen  the  transferor  and  transferee,  delirer 
to  the  one  the  office  copg  of  the  registered  lease  and  to  the 
other  a  fresh  office  copg  of  such  lease,  each  of  such  copies 
showing  hg  endorsement  or  othenvisc  the  parcels  of  tvliich 
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1875  Act,     Ihc  person  to  wJwm  such  copu  is  delivered  is  the  registered 
^^^^-  ^^-    proprietor. 

The  first  paragraph  of  this  section  is  practically  identical  ^'ith 
sect.  129  as  to  transfers  of  freehold  land,  and  the  notes  to  that 
section  "will  apply  accordingly. 

Eule  91  (p.  357),  and  Form  30,  apply  specially  to  the  case  of 
leasehold  land. 

The  second  paragraph  (printed  in  italics)  is  repealed  by  Rule  57 
(p.  348),  made  in  pursuance  of  a  power  contained  in  sect.  22  (6)  (b) 
of  the  Act  of  1897,  and  the  provisions  as  to  land  certificates  of 
sect.  29  are  applied  to  leasehold  land  instead  by  Eule  94  (p.  358). 

Estate  of  35.  A  transfer  for  valuable  consideration  of  lease- 

for°vahjabie  l^olcl  land  registered  with  a  declaration  that  the  lessor 

cons,iCieT&\\xm  had  [a)  an  absolute  [or  qualified]  {a)  title  to  grant  the 

landTritha  Icttse   Wider   wMch    the    land  is   held  [a)  shall,    when 

declaration  of  remstered,  bc  deemed  to  vest  in  the  transferee  the 

flbsoliiiP    or  ^ 

qualified]  title  j)OSsession  (J))  of   tlic   land  transferred  for  all  the 

of  lessor.  leasehold  estate   described   in  the  registered  lease 

relating  to  such  land,  with  all  implied  or  expressed 

rights,   privileges,   and    appurtenances   attached  to 

such  estate,  but  subject  as  follows : — 

(1.)  To  all  implied  and  express  covenants,  obli- 
gations,   and   liabilities   incident   to  such 
estate  (<?) ;  and 
(2.)  To  the  incumbrances  (if  any)  entered  on  the 

register ;  and 
(3.)  Unless  the  contrary  is  expressed  on  the 
register,  to  such  liabilities,  rights,  and 
interests  as  affect  the  leasehold  estate  and 
are  by  this  Act  declared  not  to  be  incum- 
brances in  the  case  of  registered  freehold 


land ; 


-'&■' 


but  free  from  all  other  estates  and  interests  whatso- 
ever, including  estates  and  interests  of  Her  Majesty, 
her  heirs  and  successors  [save  that,  where  any  estate, 
right,  or  interest  is  excepted  from  the  effect  of  regis- 
tration, the  transfer  shall  not  affect  or  prejudice  the 
enforcement  of  any  estate,  right,  or  interest  appear- 
ing by  the  register  to  be  so  excepted]  («). 

This  section  is  analogous  to  sects.  30  and  31  as  to  transfers  of 
freehold  land,  and  the  notes  to  those  sections  will  apply  accord- 
ingly. 
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(a)  For  all  practical  purposes,  this  section  may  in  future  bo     1875  Act, 
road  omitting  tlio  parts   in  italics,   and  insortiu},'  tho  parts   in      Sect.  35.' 

thick   square   l^raclcets — at  least,    tliis  would   a2)[)ear  to  be  tho ■ 

elTcct  of  Kulo  92  (made  under  tho  authority  of  sect.  22  (6)  (b)  of 
tho  Act  of  1897),  which  is  as  follows  : — 

"A  transfer  for  valuable  considoration  of  leasehold  land 
registered  with  an  absolute  or  qualified  title  shall,  when 
registered,  have  the  eirect  given  by  sect.  35  of  the  Act  of 
1875  to  such  a  transfer  of  leasehold  land  registered  witli  a 
declaration  that  tlie  lessor  had  an  absolute  title  to  grant  tho 
lease  under  whieli  the  land  is  held  :  save  that,  where  any 
estate,  right,  or  interest  is  excepted  from  tlie  effect  of 
registration,  the  transfer  shall  not  affect  or  prejudice  tho 
enforcement  of  any  estate,  right,  or  interest  appearing  by 
the  register  to  be  so  excepted." 

No  leasehold  land  has  as  yet  (1898)  been  registered  with  a 
declaration  that  the  lessor  liad  an  absolute  title  to  grant  tho 
lease,  and  in  future  no  such  registration  can  be  made  (see  anie, 
note  (A)  to  sect.  11  (p.  142),  and  notes  (i)  and  (c)  to  sect.  13  (p.  141).) 

(h)  to  vest  the  possession,  &c. — See  note  {d)  to  sect.  1.3  on 
the  same  words  there  used,  p.  Ml. 

(c)  See  note  (/)  to  sect.  13,  an/e,  p.  144.  "Where  these  in- 
clude a  prohibition  against  alienation  without  the  lessor's  con- 
sent, it  is  entered  expressly  against  the  title  (Rule  52),  and  tho 
purchaser  will  have  to  see  that  tho  licence  is  obtained.  It  is  not 
usual  to  inquire  as  to  previous  transfers,  because  the  last  receipt 
for  rent  paid  by  tho  transferor  would  amount  to  a  waiver  by  the 
lessor  of  ])revious  breaches  of  the  covenant  not  to  assign  without 
licence  (Piatt,  1st  ed.,  vol.  2,  p.  468  ;  and  Conveyancing  Act, 
1881,  sect.  3,  sub-sects.  4  and  5). 

Eule  93  (made  under  sect.  22  (6)  (b)  of  the  Act  of  1897)  gives 
the  effect  of  a  transfer  for  value  of  leasehold  land  registered  with 
a  possessory  title.     It  is  as  follows  : — 

"A  transfer  for  valuable  consideration  of  leasehold  land  Estate  of 

registered  with  a  possessory  title  shall,  when  registered,  have  f^^valuabio 

the  same  effect  as  a  transfer  for  valuable  consideration  of  the  consideratim 

same  land  registered  with  an  absolute  title,  save  that  the  land  with  a 

transfer  shall  not  affect  or  prejudice  the  enforcement  of  any  po^f^ss"ry 

right  or  interest  (wlicthcr  in  respect  of  the  lessor's  title  or 

otherwise)  adverse  to  or  in  derogation  of  the  title  of  the  first 

registered  proprietor,  and  subsisting  or  capable  of  arib;iug  at 

the  time  of  the  registration  of  such  proprietor." 

This  rule  is  modelled  on  sect.  32  as  to  similar  transfers  of  free- 
hold land  (see  also  the  preceding  section  (34)  and  notes,  and  the 
note  (a)  to  sect.  14). 
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1875  Act, 
Sect.  36. 

Estate  of  trans- 
feree for 
valuable  con- 
sideration of 
hasehohi  land 
%cith  a  declara- 
tion of  qualified 
absolute  title 
of  lessor. 


36.  A  transfer  for  valuable  consideration  of  leasehold 
land  rec/istered  ivitli  a  declaration  that  the  lessor  had  a 
qualified  title  to  grant  the  lease  under  ivhich  the  land  is 
held  shaU.,  when  registered,  have  the  same  effect  as  a 
transfer  for  valuahle  consideration  of  the  same  land  regis- 
tered with  a  declaration  that  the  lessor  had  an  absolute 
title  to  grant  the  lease  under  which  the  land  is  held,  save 
that  such  transfer  shall  not  affect  or  iirejudice  the  enforce- 
ment of  ang  right  or  interest  appearing  bg  the  register  to 
he  excepted  from  the  effect  of  registration. 

This  section  is  repealed  by  Eule  57,  made  under  tlie  autliority 
of  sect.  22  (6)  (b)  of  the  Act  of  1897  {post,  p.  319) ;  and  Eule  92 
(see  ante,  p.  169,  ^;os^,  p.  358)  is  substituted  for  it. 


Estate  of 
transferee 
for  valuable 
consideration 
of  Icasch  old 
land  without 
a  declaration 
of  title  of 
lessor. 


Estate  of 
voluntary 
transferee 
of  leasehold 
land. 


Implied 
covenants  on 
transfer  of 


37.  A  transfer  for  valuahle  consideration  of  leasehold 
land  registered  vnthout  a  declaration  of  the  title  of  the 
lessor  shall  not  affect  the  enforcement  of  an g  estate,  right, 
or  interest  affecting  or  in  derogation  of  the  title  of  the 
lessor  to  grant  the  lease  under  ivhich  the  land  is  held;  but, 
save  as  aforesaid,  shall,  tvhen  registered,  have  the  same 
effect  as  a  transfer  for  valuable  consideration  of  the  same 
land  registered  with  a  declaration  that  the  lessor  had  an 
absolute  title  to  grant  the  lease  under  ivhich  the  land  is 
held. 

This  section  is  repealed  by  Eule  57  (p.  348),  made  under  the 
authority  of  sect.  22  (6)  (b)  of  the  Act  of  1897  (p.  319). 

38.  A  transfer  of  leasehold  land  made  without 
yalualjic  consideration  shall,  so  far  as  the  transferee 
is  concerned,  be  subject  to  any  unregistered  estates, 
rights,  interests,  or  equities  subject  to  which  the 
transferor  held  the  same ;  but,  save  as  aforesaid, 
shall,  when  registered,  in  all  respects,  and  in  par- 
ticular as  respects  any  registered  dealings  on  the 
part  of  the  transferee,  have  tlie  same  effect  as  a 
transfer  of  the  same  land  for  valuable  consideration. 

This  section  repeats  sect.  33  verhatim,  except  in  the  substitu- 
tion of  leasehold  for  freehold  land  ;  and  the  notes  to  that  section 
apply  accordingly  (p.  166), 

39.  On  the  transfer  of  any  leasehold  land  under 
this  Act,  unless  there  ])c  an  entry  on  the  register 
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nef^ativin^  sucli  implication,  tlicrc  sliall  bo  implied    1875  Act, 
as  follows;  (that  is  to  say,)  Sect.  39. 

(1.)  On  tho  part  of  the  tran.sfcror  a  covenant  with  whoid 
the  transferee  that,  notwithstandin^i-  any-  estatea. 
thino- l3y  such  transferor  d(jno,  omitted,  or 
knowingly  suffered,  the  rent,  covenants, 
and  conditions  reserved  and  contained  Ijy 
and  in  the  registered  lease,  and  on  tho 
part  of  the  lessee  to  bo  paid,  performed 
and  observed,  have  been  so  paid,  per- 
formed, and  observed  up  to  the  date  of 
the  transfer  ;  and 
(2.)  On  the  part  of  the  transferee  a  covenant  with 
tho  transferor,  that  he,  tho  transferee,  his 
executors,  administrators,  or  assig-ns,  will 
pay,  perform,  and  observe  the  rent,  cove- 
nants, and  conditions  by  and  in  the  rofis- 
terod  lease  reserved  and  contained,  and  on 
the  part  of  the  lessee  to  bo  paid,  per- 
formed, and  observed,  and  will  keep  the 
transferor,  his  heirs,  executors,  and  admini- 
strators indenniifiod  against  all  actions, 
suits,  expenses,  and  claims  on  account  of 
the  non-payment  of  the  said  rent,  or  any 
part  thereof,  or  the  breach  of  tho  said 
covenants  or  conditions,  or  any  of  them. 

These  are  the  usual  mutual  covenants  entered  into  on  assifm- 
ments  of  leaseholds  where  tho  parties  are  beneficially  iuterest'ed. 
Where  the  transferor  is  a  trustee,  a  negative  entry,  as  above 
provided  for,  should  be  obtained  by  adding  suitable  words  to 
the  transfer.  (Eule  91,  p.  357.)  In  such  cases  a  covenant  by 
the  beneficial  owner  can  be  separately  made.  The  implied 
covenants  can  also  be  modified  by  adding  suitable  words  to 
the  transfer.     (Ibid.) 

^  On  a  transfer  of  freehold  land  subject  to  a  perpetual  rent, 
similar  covenants  are  implied  by  Eule  85  (p.  355). 

Transfer  of  Charges. 

40.*  The  registered  proprietor  of  any   charge  Transfer  of 
may,   in  the   prescribed   manner  (<0,  tran.sfer   such  ^^'^'•jr<^s  on 
charge  to  another  person  as  proprietor.    The  transfer  ''^^'^^'"■" 
shall  be  completed  by  tho  registrar  entering  on  the 
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1875  Act,  rcg'ister  the  transferee  as  proprietor  of  tlie  charge 
Sect.  40.  transferred  (Z*);  tlie  registrar  shall  also,  if  required  (c), 
deliver  to  the  transferee  afresh  certificate  of  charge, 
but  the  transferor  shall  be  deemed  to  remain  pro- 
prietor of  such  charge  until  the  name  of  the  trans- 
feree is  entered  on  the  register  in  respect  thereof. 
[A  registered  transferee  for  value  of  a  charge,  and 
his  successors  in  title,  shall  not  be  affected  by  any 
irregularity  or  invalidity  in  the  original  charge 
itself,  of  which  the  transferee  was  not  aware  when 
it  was  transferred  to  him]  (d). 

"•  This  section  is  analogous  to  sect.  SO  as  to  transfers  of  free- 
hold land,  and  the  notes  to  that  section  will  apply  accordingly. 

The  transferee  should  inquire  of  the  mortgagor  as  to  the  state 
of  the  mortgage  debt,  as  there  is  nothing  in  the  Acts  creating 
any  obligation  to  register  discharges,  or  abolishing  the  rule  that 
the  amount  of  a  mortgage  debt  is  a  matter  of  account  between 
the  parties. 

(fl)  in  the  prescribed  manner — The  manner  is  prescribed  by 
Eule  114  (p.  366),  referring  to  Form  44. 

{b)  It  would  appear  (though  not  expressly  so  stated  in  the 
Acts)  that,  on  the  entry  of  the  transferee  as  proprietor,  he  succeeds 
as  such  to  the  rights  created  by  sects.  23  to  28  of  the  Act,  "which 
are  there  expressed  to  be  in  favour  of  the  "  registered  proprietor 
of  the  charge."  It  is  also  to  be  presumed  that  the  rights  im- 
ported from  the  Conveyancing  Act,  by  sect.  9  (2)  of  the  Act  of 
1897,  will  follow  the  registered  proprietorship,  though  it  is  not 
expressly  so  stated  in  the  Act. 

(c)  Sect.  8,  sub-sect.  1,  of  the  Act  of  1897  contemplates  the 
existing  certificate  being  indorsed  with  a  note  of  the  transfer, 
instead  of  a  "fresh  certificate"  beirg  issued  as  here  provided. 
Eule  20.5  (j).  393)  proceeds  on  the  same  lines. 

(d)  The  words  in  square  brackets  are  added  by  the  First 
Schedule  to  the  Act  of  1897.  The  words  of  the  amendment  do 
not  cover  the  case;  where  a  transferee  has  obtained  a  charge 
■without  knowledge  of  its  original  invalidity,  and  then  wishes  to 
transfer  it  to  another  person  who  knows  of  the  invalidity.  It  is 
possible  that  the  rule  •M>y  which  a  purchaser  is  unaffected  by 
notice  of  an  ec[uitable  claim,  if  he  purchase  from  a  vendor  who 
had  himself  bought  bo7id  fdc  without  notice,  would  extend  to 
such  a  case,  but  it  is  not  very  material  to  consider  the  precise 
effect  of  these  added  words,  for  thej'  appear  to  have  been  in- 
tended to  meet  a  class  of  cases  for  which  ampler  provision  is 
also  made  by  sect.  7  (4)  of  the  last-mentioned  Act,  namely,  forged 
charges  in  the  hands  of  hand  fide  registered  transferees  for  value. 
By  sect.  22  of  the  Act  of  1875,  which  gives  the  power  to  charge 
to   "the  registered  proprietor"  only,  and  this  section,  which 

♦  Dart,  p.  1023. 
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gives  tlio  power  to  transfer  to  the  registered  proprietor  only,  a     1875  Act, 
forged  cluirge  or  transfer  is  a  nullity,   and  can  bo  expunged      Sect.  40. 

from  tlie  register  under  sects.  95  and  9G.     A  ho)id  fulc  registered 

transferee  for  value  of  sucli  a  charge  would,  in  any  case,  be 

entitled  to  indemnity  under  sect.  7  (-1)  of  the  Act  of  1897. 

Transmission  of  Lund  and  Charf/es. 

41.  On  the  death  of  the  sole  registered  proj)rietor,  Transini.s.Ki..n 
or  of  the  survivor  of  several  joint  registered  pro-  fiethoid  laud. 
prietors(«)  of  any  freehold  land,  sueh  person  siiall 
be  registered  as  jn-oprietor  in  the  place  of  the 
deceased  proprietor  or  proprietors  as  mav,  on  tlic 
ap})lication  of  any  person  interested  in  the  land,  bo 
appointed  b}'  the  registrar,  regard  being  had  to  the 
riglits  of  the  several  persons  interested  in  such  land, 
and  in  particular  to  the  selection  of  such  person  as 
may  for  the  time  being  appear  to  the  registrar  to  be 
entitled  according  to  hnv  to  be  so  appointed  (/5'), 
subject  to  an  appeal  to  the  Court  in  the  prescribed 
manner  by  any  person  aggrieved  by  any  order  of 
tlie  registrar  under  this  section. 

Ivules  128  to  137  (pp.  370  to  373)  deal  with  the  principal  cases 
that  may  arise  under  this  section. 

(rt)  death  of  a  joint  proprietor — No  express  provision  is  made 
in  the  Acts  for  registering  the  death  of  a  joint  proprietor,  but 
Ivule  136  (p.  373)  provides  for  the  withdrawal  of  a  joint  pro- 
prietor's name  from  the  register  on  death.  Except  in  cases 
affected  by  an  entry  under  sect.  83  (2),  as  amended  by  Sched.  I. 
to  the  Act  of  1897,  and  Eules  185  to  187  (pp.  387,  388),  registered 
co-proprietors  are  joint  proprietors,  unless  specially  noted  to  the 
contrary,  and  all  rights  and  powers  go  to  the  survivor  or  survivors. 

(b)  The  official  jirocedure  and  registrar's  duties  under  this 
section  have  been  greatly  simplified  by  the  devolution  of  real 
estate  to  the  executor  or  administrator,  enacted  by  Part  I.  of  the 
Act  of  1897.  Except  where  the  deceased  i)roprietor  was  a 
"tenant  for  life"  within  the  meaning  of  the  Settled  Land  Acts, 
in  which  case  a  special  application  is  made  under  Ivules  132 
to  135  (pp.  371  to  373),  the  registi'ar  is  to  register  as  proprietors 
either  the  personal  representatives  (Eules  128,  129,  p.  370)  or 
such  persons  as  they  may  direct.  (Kules  130,  131,  p.  371.)  It 
is  apprehended  that  where  the  personal  representatives  are  them- 
selves first  registered  as  proprietors  as  such,  and  then  transfer 
by  statutory  disposition  to  the  beneficiaries,  the  registrar  is  not  to 
consider  the  provisions  of  the  will,  or  to  inquire  into  any  question 
of  law  or  fact  respecting  the  succession  on  an  intestacy,  but  is  to 
act  solely  upon  the  direction  of  the  personal  representatives,  wlio 
will  be  answerable  as  trustees  for  the  proper  performance  of  the 
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1875  Act,     duty  thus  placed  upon  them.     (See  sect.  2  (1)  of  the  Act  of 
Sect.  41.      1897.) 

Where,  however,  the  personal  representatives  are  not  in  the 
first  place  registered  as  proprietors,  hut  merely  assent  to  a  de- 
vise, or  conve}'  the  land  to  the  person  entitled  by  a  conveyance 
or  appropriation,  it  will  he  the  duty  of  the  registrar  to  see  that 
any  charges  (as  of  debts  and  legacies  or  annuities)  having  pri- 
ority' to  the  devise  are  properly  protected.  It  would  aj^pear, 
however,  from  Eule  130  (p.  371),  that  the  registrar's  duty  ends 
here,  and  that  he  is  not  required  to  see  that  the  conveyance  is 
made  to  the  right  person  ;  hut  there  would,  seem  to  he  limits  to 
this  irresponsibility  where  there  seemed  a  strong  probability  that 
the  representatives  were  making  a  mistake. 

Obviously,  therefore,  the  best  course  for  personal  representa- 
tives to  take  who  are  willing  to  act  on  their  own  responsibility, 
and  who  wish  to  preclude  all  possibility  of  official  interference, 
is  first  to  be  registered  themselves  as  proprietors  under  Eide  128, 
while  those  who  would  prefer  the  protection  (in  regard  to  charges 
of  debts,  &c.)  of  an  official  check  on  their  proceedings  will  pro- 
bably avoid  such  registration,  and  act  by  assent,  or  conveyance, 
or  appropriation  under  Eule  130. 

A  few  suggestions  may  be  useful  here  as  to  the  way  in  which 
the  personal  representatives  should  discharge  their  new  duties, 
and  the  principles  which  should  guide  them  in  the  final  disposi- 
tions to  be  made. 

First,  as  to  the  mode  of  procedure.  The  personal  representa- 
tives (as  already  stated)  may  either  be  registered  themselves  as 
proprietors  (Eule  128,  p.  371),  and  then  afterwards  transfer  the 
land  to  the  beneficiaries  (in  which  case  no  fee  is  to  be  chargeable 
unless  the  transfer  is  for  valuable  consideration  (Act  of  1897, 
Beet.  3  (3)  ),  or  they  may,  without  being  themselves  registered, 
execute  an  instrument  of  assent,  or  of  transfer,  under  sect.  3(1) 
of  the  Act  of  1897  ;  or  an  instrument  of  appropriation,  under 
sect.  4  (1)  of  the  same  Act,  which  will  entitle  the  person  in  whose 
favour  it  is  made  (subject  to  possible  prior  charges  under  the 
will)  to  be  registered  as  proprietor  in  place  of  the  testator  or  in- 
testate (Eule  130,  p.  371).  If  a  "  settlement"  within  the  meaning 
of  the  Settled  Land  Acts  arises  on  the  death  of  the  proprietor  (not 
being  a  "tenant  for  life"  under  the  same  Acts,  for  which  case 
the  special  procedure  under  Eules  132  to  135  (pp.  371  to  373)  is 
provided)  the  personal  representatives  are  to  applj^  in  writing, 
for  the  registration  of  the  proper  person  as  proprietor,  and  for 
the  entry  of  the  proper  restrictions  and  inhibitions  (Eule  131). 
"Where  the  deceased  proprietor  was  a  "tenant  for  life"  within 
the  meaning  of  the  Settled  Land  Acts,  or  (it  is  conceived)  a  person 
having  the  powers  of  a  tenant  for  life,  his  personal  representa- 
tives have  no  duty  in  regard  to  the  matter.  Sect.  6  (4)  of  the 
Act  of  1897,  and  Eules  132  to  135,  provide  that  the  trustees  of 
the  settlement  (if  any)  shall  apply  for  the  proper  entries  to  be 
made,  and  indicate  the  principles  on  which  the  application  is  to 
be  drawn  up ;  and  in  case  of  their  neglect,  or  if  there  are  no 
trustees,  the  registrar  is  to  proceed,  on  the  application  of  any 
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person  interested,  to  inquire  into  the  terms  of  the  settlement,     1875  Act, 
and  to  make  the  proper  entries  liiniself.     (Eule  13.j.)  Sect.  41. 

Next,  as  to  the  principles  on  'which  the  personal  represen- 

tatives  are  to  finally  dispose  of  the  property. 

Where  the  land  devolves  upon  any  person  in  fee  simple  for 
his  own  benefit,  the  personal  representatives  will,  of  course,  in 
due  time  procure  his  registration  as  proprietor,  merely  taking 
care  to  protect  themselves  against  any  outstanding  liabilities  in 
respect  of  debts,  legacies  charged  on  land,  duties,  or  other 
similar  payments  that  they  may  1)6  called  upon  to  discharge. 

If  they  have  not  been  registered  as  proprietors  of  the 
land,  they  can  effect  this  by  a  general  reservation  to  that 
effect  in  an  instrument  of  assent  (sect.  3  of  the  Act  of  18'J7, 
and  Form  4G,  p.  42C). 

If  they  have  been  registered  as  proprietors,  the  procedure  by 
assent  is  apparently  not  open  to  them.  They  will  have  to 
execute  a  transfer  in  the  usual  form,  but  if  the  liability  can 
be  definitely  stated  in  money,  they  can  previously  create  and 
register  a  charge  for  the  amount.  In  other  cases  (it  would 
seem)  they  should  enter  a  caution  against  the  title  under  sect.  53 
of  the  Act  of  1875,  or,  by  arrangement  with  the  intended  new 
proprietor,  a  restriction — or  possibly,  in  certain  cases,  an  inhibi- 
tion— under  sects.  57  to  59. 

Where  the  land  devolves  in  such  a  manner  as  to  create  a 
settlement  within  the  meaning  of  the  Settled  Land  Acts,  the 
representatives  will  bo  guided  by  sect.  6  (4)  of  the  Act  of  1897  and 
Eules  68  to  72,  131,  170  (pp.  351,  371,  382),  which  provide  for 
various  types  of  registration.  An}'  outstanding  or  paramount 
charge  created  by  the  will,  or  occurring  iu  the  administration, 
will  be  provided  for  as  last  suggested  in  the  case  of  a  devolution 
in  fee  simple. 

Where  land  is  devised  on  trust,  for  sale,  or  subject  to  a  power 
of  sale,  in  such  a  manner  as  not  to  create  a  "  settlement"  under 
the  Settled  Land  Acts,  the  personal  representatives  should  (it  is 
submitted)  adopt  the  principles  laid  down  in  the  latter  part  of 
sect.  G8  of  the  Act  for  the  first  registration  of  land,  and  should 
procure  the  registration  of  the  trustees,  with  the  consent  of  the 
persons  (if  any)  whose  consent  is  required  to  the  exercise  of  the 
trust  or  power.  These  persons  will  see,  before  consenting,  that 
their  rights  are  safeguarded  to  their  satisfaction.  If  such  con- 
sent cannot  be  obtained,  the  personal  representatives  should  (it 
is  suggested)  also  procure  the  entry  of  a  restriction  or  iuhibi- 
tion  calculated  to  give  the  same  (and  no  more)  protection  to  the 
property  from  an  abuse  of  the  trustees'  powers  as  would  have 
been  afforded  by  the  old  law  independently  of  registration. 

When  the  will  contains  a  shifting  clause  on  the  occurrence  of 
a  future  or  contingent  event,  a  question  arises  as  to  whether  or 
not  it  will  be  the  duty  of  the  personal  representatives  to  apply 
for  any  entry  on  the  register  in  respect  of  it.  The  provisions  of 
the  sections  (53 — 59)  as  to  cautions,  inhibitions  and  restrictions, 
do  not  throw  much  light  upon  this  question.  But  Rule  70  (p.  352) 
indicates  that,  iu  the  case  of  "settled  laud"  at  least,  future  or 
contingent  disabilities  are  not  to  be  specially  protected  unless 
they  interfere  with  the  present  powers  of  a  tenant  for  life  under 
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1875  Act,  tlie  Settled  Land  Acts — wliicli  would  very  seldom  bo  the  case. 
Sect.  41.  Ill  the  case  of  settled  laud,  therefore,  shiftiug-  clauses  Avhich  do 
not  iuterfere  with  tlie  preseut  powers  of  a  tenant  for  life  to  dis- 
pose of  the  property  (as  to  which,  see  sect,  20,  sub-sect.  (2), 
and  sect.  58  of  the  Settled  Land  Act,  1882),  may  be  disregarded 
by  the  personal  representatives  of  the  settlor,  and  should  they 
ultimately  take  effect,  the  persons  entitled  will  apply  for  the 
necessary  alterations  in  the  register  under  sect.  95  or  96  of  this 
Act  or  l\ule  101  (p.  3G2).  If  the  shifting  clause  would,  under  the 
ordinar}'  law,  render  the  concurrence  of  some  person  other  than 
the  registered  proprietor  necessary  to  a  present  conveyance,  the 
personal  representatives  could  hardl}^  be  recommended,  without 
the  consent  of  the  persons  whose  concurrence  would  so  be  required, 
to  omit  to  enter  a  protective  caution,  inhibition  or  restriction. 
The  terms  of  this  would  usually  be  matter  of  arrangement,  or  if 
no  arrangement  could  be  made,  and  the  terms  of  the  entry  Avero 
difficult  to  settle  satisfactorily,  a  general  inhibition  might  be 
entered  against  any  disposition  without  a  special  order  of  the 
registrar.  In  making  such  order,  the  registrar  would  inquire 
into  the  terms  of  the  settlement,  and  would  see  that  its  provisions 
were  adhered  to.  Inhibitions  and  restrictions  are  subject  to  the 
discretion  of  the  registrar. 

Where  married  women,  infants,  or  lunatics  are  concerned,  the 
provisions  of  sects.  87  and  88  may  sometimes  be  found  useful 
in  assisting  the  personal  representatives  to  make  their  final  dis- 
positions of  the  property. 

If  the  above  suggestions  are  correct,  it  will  follow  that  where 
land  devolves  upon  any  persons  as  trustees  with  powers  of  sale 
without  the  consent  or  concurrence  of  any  other  person,  and 
those  trustees  are  registered  as  proprietors,  it  is  not  the  dutj^  of 
the  personal  representatives  to  apply  for  any  entry  in  the  register 
for  the  purpose  of  protecting  the  beneficiaries  from  broaches  of 
trust.  Any  beneficiary  may,  however,  if  he  wishes  (and  at  his 
own  risk  as  to  costs  under  sect.  56  of  this  Act),  register  a  caution 
under  sect.  53.  But  it  is  apprehended  that,  as  a  general  rule,  a 
beneficiary  who,  under  the  existing  law,  would  have  had  no 
power  of  impeding  a  sale  by  his  trustee,  should  not  lodge  a 
caution  unless  there  is  something  in  the  circumstances  of  the 
case  which  calls  for  such  special  protection,  and  that  if  he  does 
so  without  such  cause,  he  might  be  held  liable  to  pay  costs 
under  sect.  56. 

A  tenant  by  the  curtesy  has  the  power  of  a  tenant  for  life 
under  the  Settled  Land  Acts  (see  S.  L.  A.,  1882,  sect.  58  (1) 
(viii)  ),  and,  as  those  powers  include  a  power  of  sale,  is  entitled, 
under  sect.  68  of  this  Act  {post,  p.  194),  to  be  entered  as  pro- 
prietor;  but  unless  "  trustees  of  the  settlement"  are  appointed, 
there  would  have  to  be  an  inhibition  in  Form  9  (p.  413)  in  the 
First  Schedule  to  the  Hules.  It  would,  therefore,  usually  be  better 
for  him  to  agi-ee  to  the  registration  of  the  reversioner,  with  notice 
of  his  curtesy  estate  under  sect.  52.  A  doweress  is  not  given  the 
powers  of  a  tenant  for  life  by  the  Settled  Land  Acts,  but  notice 
of  her  dower  can  be  registered  under  sect.  52  of  this  Act,  the 
heir  being  entered  as  proprietor.     If  the  dower  is  apportioned, 
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the  fact  should  ho  stated,  and  the  apportioned  lands  specified  on     1875  Act, 
the  register.  Sect.  41. 

Where  an  estate  becomes  vested  in  numerous  persons  as 
tenants  in  common,  all  tlio  owners  of  undivided  shares  can  now  bo 
registered  as  such,  without  any  restriction  as  to  the  number  of 
proprietors.     (Act  of  1897,  sect.  14  (1).) 

In  such  a  case  the  personal  representatives  should  procure  the 
registration  of  the  tenants  in  common  in  the  various  shares  to 
"which  they  are  respectively  entitled.  If,  for  tlio  sake  of  facili- 
tating dealings  with  the  entirety,  any  of  the  co-owners  (bene- 
ficially entitled)  are  willing  to  waive  their  right  to  be  entered 
as  proprietors,  relying  on  the  good  faith  of  the  remainder,  or 
entering  cautions  for  their  own  protection,  there  seems  to  be  no 
reason  why  the  personal  representatives  should  object  to  procure 
the  registration  accordingly. 

A  few  examples  applicable  to  the  case  of  personal  representa- 
tives will  be  found  in  Precedents  LII.,  LIII.,  LVII.  (pp.  498 — 
500). 

42.  On  tlic  deatli  of  the  sole  reg-istcred  proprie-  Transmission 

.  pii  •  p  ^     •     •     J.  '   J.  lon  dottth  of 

tor,  or  01  the   survivor  ot  several  joint  re<^istcrea  leasehold  land 
proprietors  of  any  leaseliold  land  or  of  any  charge,  or  of  charge. 
the  executor  or  administrator  of  such  sole  deceased 
proprietor,   or  of   the  survivor  of    such   joint   pro- 
prietors, shall  be  entitled  to  be  registered  in  his 
place. 

The  notes  to  the  preceding  section  apply  to  this,  with  the 
necessary  modifications  for  personal  estate. 

43.  Upon  the  bankruptcy  of  any  registered  pro-  Transmission 
prietor  of  any  land  or  charge,  or  on  the  liquidation  of  lamiLr^^'^ 
of  his  affairs  bv  arrano;enient,  his  trustee  shall  be  ^-iiarge. 
entitled  to  be  registered  as  proprietor  in  his  place. 

This  section  is  amended  as  follows  by  the  First  Schedule  to 
the  Act  of  1897  :— 

This  section  shall  not  apply  until  it  is  certified  in  the 

prescribed  manner  by  the  Court  having  jurisdiction  in  l)ank- 

ruptcy  that  the  land  or  charge  is  part  of  the  property  of  the 

bankrupt  divisible  amongst  his  creditors.    The  official  receiver 

shall  be  entitled  to  be  registered  pending  the  appointment  of 

a  trustee. 

Eules  138  to  145  (pp.  374  to  375)  prescribe  the  procedure  on 
bankruptcy,  and  on  the  liquidation  of  a  company,  and  on  the  ad- 
ministration in  bankruptcy  of  the  estate  of  a  deceased  person, 
and  contain  various  provisions  supplemental  to  this  section. 

B.  N 
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1875  Act,         44.   The  husband  of  any  female  registered  pro- 
Sect.  44.     prietor  of  freehold  land  may  apply  to  be  registered 
Etfectof         as   co-proprietor   witli    his   wife,    but   he    sliall   be 
Em^i'e^Tro-      dcscribcd  on  the  register  as  co-])roprictor  in  right 
priotorof        of  liis  Avifc,   and  on  his  death  in  her  lifetime  the 
treeiioid  land.  Qi-igiiial   registry    of   the   wife,    with    a   change   if 
necessary  in  the  name,  shall  revive,  and  confer  the 
same   rights   as    if    her   husband   had   never   been 
registered  as  co-proprietor  with  her,  subject  never- 
theless  to    any  registered    disposition   which   may 
have  been  made  by  the  husband  and  wife  in  the 
meantime.      If  the  husband   survives  the  wife  he 
shall  not  be  entitled  to  be  registered  as  sole  pro- 
prietor of  the  land,  but  there  shall  be  registered  as 
co-proprietor  with  him  if  he  is  entitled  as  tenant  by 
the  curtes}^,  and  as  sole  proprietor  in  place  of  himself 
and  his  deceased  wife  if  he  is  not  entitled  as  tenant 
by  the  curtesy,  such  person  as  may,  on  the  applica- 
tion of  any  person  interested  in  right  of  the  wife, 
be  appointed  by  the  registrar  with  power  for  the 
registrar  on  a  like  application  to  appoint  from  time 
to  time  another  person  or  other  persons  in  the  event 
of  any  person  registered  as  co-proprietor  with  the 
husband  dying  in  his  lifetime. 

Any  person  aggrieved  by  any  order  of  the  regis- 
trar under  this  section  may  ap])eal  to  the  Court  in 
the  j^rescribed  manner. 

It  is  provided,  hj  the  First  Schedule  to  the  Act  of  1897,  that 
this  and  the  next  section,  and  sect.  83  (4), 

"  shall  not  apply  to  the  case  of  any  woman  married  on  or 
after  1st  January,  1883,  or  to  any  property  to  which  a  married 
woman  is  entitled  for  her  separate  use." 

This  section  can  hardly  have  any  application  now,  and  no 
provision  is  made  for  it  in  the  Eiiles. 


Effect  of  46.  The  husband  of  any  female  registered  pro- 

SSe  m-o-     pi^ietor  of  leasehold  land  or  of  a  charge  may  ap^^ly 
prietor  of       to  be  registered  as  proprietor  in  her  place. 

leasehold  land 

or  charge.  g^^  ^-^^  ^^^^  ^^  ^-^^  j^^^  section. 
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46.  Any  person    registered    in    the   place   of    a    1875  Act, 
deceased  or  bankrupt  proprietor  shall  hold  the  land     Sect.  46. 
or  charge  in  resjxct  of  which  he  is  registered  upon  Nature  of 
the  trusts  and  for  the  purposes  to  which  the  same  is  J'.^K^A'''":'"*" 
applicable  by  law,  and  subject  to  any  unregistered  proprietor!"'^ 
estates,  rights,  interests,  or  equities  subject  to  which 

the  deceased  or  bankrupt  i)r()])rietor  held  the  same; 
but,  save  as  aforesaid,  he  shall  in  all  respects,  and  in 
particular  as  respects  any  registered  dealings  with 
such  land  or  charge,  be  in  the  same  position  as  if  he 
had  taken  such  land  or  charge  under  a  transfer  for 
a  valuable  consideration. 

See  Chapter  III.,  ji.  19. 

47.  The  fact  of  any  person  having  become  en-  Evidence  of 
titled  to  any  land  or  charge  in  consequence  of  the  S'regtt'etd 
death  or  bankruptcy  of  aii}^  registered  proprietor,  or  proprietor- 
of  the  marriage  of  any  female  proprietor,  shall  be  ^^^^' 
proved  in  the  prescribed  manner. 

See  Eules  128  to  131,  137,  as  to  death,  and  138  to  Hi  as  to 
bankrui)tey.  As  to  marriage  of  female  proprietors,  see  the  note 
to  sect.  44. 


48.   Section  five  of  the  Vendor  and  Purchaser  Act,  itepeai  and  re- 
1874,  shall  he  repealed  on   and  after  the  commencement  '(!ciihamc,,d- 
of  this  Act,  except  as  to  anijthinci  didy  done  thereunder  '»ent.s) of  ■ii_^- 
hefore    the   commencement   of  this   Act;    and,    instead  s.  5,' mA'o'^' 
thereof   be  it  enacted,   that  upon   the  death  of  a  hare  »pp^>j jo  rajh- 
trustee   intestate   as    to   any   corporeal    or    incorporeal 
hereditament  of  which  such   trustee  tvas  seised  in  fee 
simple,  such  hereditament  shall  vest  like  a  chattel  real  in 
the  legal  personal  representative  from   time  to  time  of 
such  trustee  ;  hit  the  enactment  h>j  this  section  substituted 
for  the  aforesaid  section  of  "  TJie  Vendor  and  Purchaser 
Act,  J  874,"  shall  not  apply  to   lands  registered  under 
this  Act. 

As  to  deaths  after  31st  December,  1881.  this  section  is  repealed 
and  replaced  by  the  more  extensive  provisions  of  sect.  30  of  the 
Conveyancing  Act,  1881, -svhich  is  repealed  as  to  copyholds  by 
the  Copyhold  Act,  1887,  sect.  45,  wliich  latter  enactment  is 
repealed  by  tlie  Copyliold  Act,  1894,  and  re-enncted  insect.  88 
thereof. 
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1875  Act, 
Sect.  49. 

Effect  of 

unregistered 

dispositions. 


PART  III. 

Unregistered  Dealings  with  Registered  Land, 

49.  The  registered  proprietor  alone  shall  be 
entitled  to  transfer  or  charge  registered  land  by  a 
registered  disposition ;  but,  subject  to  the  main- 
tenance of  the  estate  and  right  of  such  proprietor  (a), 
any  person,  whether  the  registered  proprietor  or 
not  of  any  registered  land,  having  a  sufficient  estate 
or  interest  in  such  land  (b),  may  create  estates,  rights, 
interests,  and  equities  in  the  same  manner  as  he 
might  do  if  the  land  were  not  registered  (c) ;  and 
any  person  entitled  to  or  interested  in  any  unregis- 
tered estates,  rights,  interests,  or  equities  in  regis- 
tered land  may  protect  the  same  from  being  impaired 
by  any  act  of  the  registered  proprietor  by  entering 
on  the  register  such  notices,  cautions,  inhiljitions,  or 
other  restrictions  as  are  in  this  Act  in  that  behalf 
mentioned  (J). 

The  registered  proprietor  alone  shall  be  entitled 
to  transfer  a  registered  charge  by  a  registered  dis- 
position ;  but,  subject  to  the  maintenance  of  the 
right  of  such  proprietor  («),  unregistered  interests  in 
a  registered  charge  may  be  created  in  the  same 
manner  and  with  the  same  incidents,  so  far  as  the 
difference  of  the  subject-matter  admits,  in  and  with 
which  unregistered  estates  and  interests  may  be 
created  in  registered  land. 

The  First  Schedule  to  the  Act  of  1897  provides  that  "this  section 
includes  power  to  sever  the  mines  and  minerals  from  the  surface." 

(o)  estate  and  right  of  such  proprietor — The  word  "estate" 
here  seems  to  be  a  mere  amplification  of  "  right."  It  does  not 
appear,  from  any  part  of  the  Acts,  that  the  possession  of  an 
"estate"  in  the  land  is  necessary  for  the  exercise  of  the  pro- 
prietors' statutory  rights,  and  sects.  33,  38  and  46,  and  the  last 
paragraph  of  this  present  section,  evidently  contemplates  his 
exercising  those  rights  in  certain  instances  without  having  an 
"  estate"  in  him. 

(b)  having  a  sufficient  estate  or  interest — How  is  this  to  he 
proved  in  any  particular  case  ?  The  mere  fact  that  a  man  is 
registered  as  proprietor  (even  with  an  absolute  title)  does  not 
prove  that  he  is  entitled  to  any  legal  or  beneficial  estate  or 
interest  in  the  land.  It  will  be  necessary,  in  all-  dealings  under 
this  section,  to  carry  the  title  back  either  to  a  first  registered 
proprietor  entitled  for  his  own  benefit,  or  as  trustee  with  j)0wer 
of  or  trust  for  sale,  or  to  a  registered  pui'chaser  for  value.    These 
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persons  have,  iinclor  sects.  7,   13,  30  and  3o,  if  registered  with     1875  Act, 
absuluto  title,  indefeasible  fee  simple  estates  vested  in  them,  and      Sect.  49. 

the  registration  of  them  would  seem  to  constitute  a  good  ro(jt  of  

title  for  all  purposes  subject  to  any  registered  incumbrances,  and 
forthepurposesof  doalingsunder  this  section  to  any  incumbrances 
or  other  prior  dealings  with  the  property  under  this  section.  The 
title  will  be  deduced  in  the  usual  way,  and  the  usual  searches  will 
have  to  l)e  made,  except  in  the  local  deed  registries.  (See  sect.  127.) 

(c)  All  settlements  and  creations  of  partial  estates  and  inte- 
rests in  land  will  take  effect  under  these  words,  and  all  dealings 
with  the  beneficial  interests  so  created.  A  mortgage  or  con- 
veyance in  ordinary  form  will  also  take  effect  as  heretofore. 
But  all  these  dealings  will  be  subject  to  the  question  of  the 
title  of  the  grantor  alread}'  referred  to,  and  to  the  risk  (unless 
duly  protected  on  the  register)  of  being  superseded  by  a  subse- 
quent registered  disposition  for  value. 

The  procedure  under  this  section,  though  useful  for  temporary 
purposes,  and  in  transactions  of  a  special  character,  cannot  be 
recommended  in  regard  to  conveyances  and  mortgages  of  the 
ordinary  kind,  because  sect.  16  (2)  of  the  Act  of  1897  is  sure, 
sooner  or  later,  to  cause  inconvenience  to  the  grantee  or  his 
successors  in  title. 

It  will  be  noticed  that  the  section  is  confined  to  estates,  &c., 
created  by  persons  /lavhu/  estates  or  interests  in  the  land.  Vesting 
orders  and  other  rights  created  by  act  or  operation  of  law  would 
appear  to  be  beyond  the  words  of  the  section.  But  it  may  bo 
doubted  whether  the  section  was  necessary  for  the  purpose  of 
giving  validity  to  devolutions  of  this  nature  at  all. 

id)  Provisions  as  to  the  entry  of  notices  on  the  register  will  be 
found,  as  to  various  minor  rights  and  liabilities,  in  sect.  18 
(last  paragraph),  as  amended  by  the  First  Schedule  to  the  Act  of 
1897  ;  as  to  leases,  in  sect.  50;  as  to  estates  in  dower  or  by  tlie 
curtesy,  in  sect.  51  ;  and  as  to  deposits  of  land  certificates,  in 
sect.  22  (6)  (f)  of  the  Act  of  1897,  and  Eules  200  to  202. 

Cautions,  inhibitions  and  restrictions  are  dealt  with  in  sects. 
53  to  59. 

Notice  of  Leases. 

50.  Any  lessee  or  other  person  entitled  to    or  Lessee  may 
interested  in  a  lease  or  agreement  for  a  lease  of  JJ'Ji^^^nruoii 
registered  land  made  suhsequently  to  the  last  transfer  of  noUceof 
of  the  land  on  the  register  (a),  where  the  term  granted 
is  for  a  life  or  lives,  or  is  determinable  on  a  life  or 
lives,  or  exceeds  twenty-one  years,  or  where  the  occu- 
pation is  not  in  accordance  with  such  lease  or  agree- 
ment (b),  may  apply  (c)  to  the  registrar  to  register 
notice  of  such  lease  or  agreement  in  the  prescribed 
manner  (d),  and  when  so  registered  every  registered 
proprietor  of  the  land,  and  every  person  deriving 
title  tlu'ough  him,  excepting  proprietors  of  incum- 
brances registered  prior  to  the  registration  of  such 
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1875  Act,    notice  {e),  shall  be  deemed  to  be  affected  with  notice  of 

Sect.  50.     such  lease  or  agreement  as  being  an  incmnbrance  on 

the  land  in  respect  of  Nvhich  the  notice  is  entered (/). 

This  section  has  nothing  to  do  with  the  registration  of  a  pro- 
prietor of  leasehold  land;  as  to  that,  see  sects.  11  to  16.  It 
merely  provides  for  protective  notice  of  a  lease  (or  alleged  lease) 
against  the  title  of  the  lessor. 

(a)  The  words  in  italics  are  repealed  by  the  First  Schedule  to 
the  Act  of  1897.  They  were  inserted  in  the  section,  apparently, 
to  meet  the  following  possible  class  of  case,  namely,  where 

A.  B.,  registered  proprietor,  grants  a  lease  to  C.  D.,  who 
neglects  to  register  notice  of  it :  A.  B.  sells  to  E.  F.,  suppressing 
the  lease,  and  E.  F.  is  registered  as  proprietor  :  here  it  would 
not  be  fair  on  E.  F.  if  C.  I),  could,  after  the  transfer  of  the  land, 
claim  to  have  notice  entered  of  his  lease  against  E.  F.'s  title. 
Hence  the  insertion  of  the  words  now  repealed.  But  in  a  much 
commoner  class  of  cases  they  were  found  exceedingly  inconvenient, 
namely,  where,  in  the  case  above  given,  A.  B.  on  selling  the  land 
does  not  suppress  the  lease,  but  gives  the  purchaser,  E.  F.,  full 
notice  of  it.  In  such  a  case,  on  C.  D.  afterwards  wishing  to  enter 
notice  on  the  register,  it  was  impossible  for  him  to  do  so,  even 
with  the  consent  of  E.  F.,  owing  to  the  repealed  words.  Con- 
sidering that  the  next  section  provides  that  no  notice  shall  be 
entered  without  either  the  consent  of  the  registered  proprietor 
for  the  time  being,  or  an  order  of  the  Court  (see  note  (a)  to  sect. 
51),  there  seems  ample  protection  for  E.  F.  in  the  very  rare  cases 
where  A.  B.  fraudulently  conceals  a  lease  which  the  lessee  has 
omitted  to  register.  It  is  to  be  observed  that,  although  under  the 
amendment  to  sect.  11  {ante,  p.  141,  note  (c))  a  term  created  for 
mortgage  purposes  (f  .y.,  a  term  to  secure  portions)  cannot  be  regis- 
tered, there  is  nothing  to  prevent  such  a  term  being  noted  on  the 
register  under  this  section  ;  and  it  is  conceived  that  it  should  be 
so  noted  in  every  case  where  the  registered  proprietor  is  unable  to 
sell  free  from  it ;  c.ff.,  where  money  has  been  actually  raised  upon 
the  security  of  the  term;  see  Settled  Land  Act,  1882,  sect.  20. 

(i)  This  definition  appears  to  be  intended  to  correspond  with 
sect.  18  (7),  and  to  provide  for  the  entry  of  notices  of  all  leases  and 
agreements  which  are  not  comprised  in  that  sub-section. 

(f)  It  will  be  seen,  from  the  repealed  words  above  noted  (a),  that 
the  section  could  not  originally  have  applied  to  leases  in  exist- 
ence at  the  time  of  the  first  registration  of  the  land,  and  it  has 
accordingly  been  considered  to  be  part  of  the  duty  of  the  regis- 
trar, in  examining  titles  on  first  registration,  to  enter  notices  of 
all  leases  then  in  existence,  as  incumbrances  against  the  title, 
without  any  application  being  made  by  the  lessee.  This  proce- 
dure seems  to  be  the  correct  one,  having  regard  to  the  words  of 
sects.  7  and  18,  and  it  does  not  appear  that  the  late  repeal  of  the 
words  in  italics  calls  for  any  change  in  this  practice.  The  reason 
for  the  repeal  is  stated  in  the  preceding  note  (a). 

((/)  in  the  prescribed  manner — The  manner  is  prescribed  in 
Eules  166  to  169. 

Also,  when  the  lease  is  determined,  the  notice  may  be  removed. 
Rules  181  to  183. 
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(e)  It  is  approhendfd  that  tliis  exception  refers  only  to  incum-     1875  Act, 
brancers  wlio  would  not  bo  aflected  by  the  lease  apart  from  this      Sect.  50. 

section  ;  and  that  it  has  no  application  to  the  case  of  a  mortgagee,  

where  tlio  mortgagor  has  power  to  grant  leases,  who  would  be 
affected  by  leases  so  granted,  whether  lie  had  notice  of  them  or  not. 

(/)  It  will  be  seen  that  the  entry  of  a  notice  under  this  section 
does  not  confer  on  the  lease  any  greater  validity  than  it  would 
have  had  without  it.  The  validity  of  the  lease  itself  will  depend 
on  the  lessor's  power  to  grant  it,  which  is  not  directly  ascer- 
tainable from  the  register,  as  it  is  not  included  among  the 
statutory  powers  of  the  registered  proprietor  as  such.  It  may 
be  reasonably  inferred,  however,  where,  for  instance,  the  pro- 
prietor is  himself  a  registered  purchaser  for  value,  or  traces  his 
title  to  such  a  purchaser.  But  where  there  are  charges  on  the 
register,  they  should  be  examined  to  see  that  the  proprietor  has 
not  relinquished  his  leasing  power  under  the  Conveyancing  Act, 
1881,  sect.  18,  or  otherwise.  If  there  are  restrictions  indicating 
that  the  land  is  settled  land  (see  Kules  G8  to  71,  and  Forms  G  to 
10),  furtlicr  in<juiry  should  be  carefully  made. 

The  words  "as  being  an  incumbrance"  seem  to  refer  to  the 
language  of  sects.  7  (1),  13  (2),  30  (1)  and  35  (2),  defining  the 
effect  of  registration  of  a  proprietor. 

These  notices  of  leases  are  doubtless  one  of  the  "notices" 
referred  to  in  sect.  49  as  protecting  "  unregistered  estates,  rights, 
interests  and  equities  "  "  from  being  impaired  by  any  act  of  the 
registered  proprietor." 

61.  In   order   to   register   notice   of   a   lease  or  Jiannerof 
agreement  for  a  lease,  if  the  registered  proprietor  n'^fj-^eg^f' 
of  the  land  does  not  concur  in  such  registry,  the  leases. 
ap]jlicant   shall   obtain   an  order   of   the   Court  («), 
authorisino:  the  registration  of  notice  of  such  lease 
or  agreement  and  shall   deliver  such  order  to  the 
registrar,   accompanied  with   the  original  lease  or 
agreement  or  a  copy  thereof,   and  thereupon  the 
registrar  shall  make  a'note  in  the  register  identifying 
the  lease  or  agreement  or  copy  so  deposited,  and  the 
lease  or  agreement  or  copy  so  deposited  shall  be 
deemed  to  be  the  instrument  of   which  notice  is 
given  ;  but  if  the  registered  proprietor  concurs  in 
such  registry,  notice  may  be  entered  in  such  manner 
as  may  be  agreed  upon  (/»). 

(a)  Applications  to  the  Court  are  ordinarily  made  to  the  senior 
judge  of  the  Chancery  Division.     (Sect.  11-1,  and  Eule  234.) 

As  to  the  mode  of  application  to  the  Court,  and  the  procedure 
thereon,  sec  Eules  233  to  247. 

The  chief  grounds  on  which  a  registered  proprietor  may  oppose 
the  entry  of  notice  under  these  sections  woiild  appear-  to  be 
(1)  that  the  lease  was  improperly  granted,  or  (2)  that  it  had 
determined  by  surrender  or  merger,  or  (3)  that  the  proprietor  or 
his  predecessor  in  title  purchased  the  land  without  knowledge  of 
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it,  or  (4)  that  he  or  his  predecessor  in  title  was  the  first 
registered  proprietor  of  the  land  with  ahsolute  or  qualified  title 
excluding  it. 

As  to  (1),  it  should  be  remembered  that  the  mere  fact  of  a 
lessor  being  registered  as  proprietor  of  the  land  is  not  by  itself 
proof  of  the  validity  of  a  lease,  the  granting  of  leases  not  being 
included  among  the  statutory  powers  of  the  proprietor  as  such, 
though,  where  he  is  also  entitled  for  his  own  benefit,  the  fee  simple 
conferred  on  him  by  sects.  7  and  30  (or,  in  the  case  of  leaseholds, 
the  estate  conferred  by  sects.  13  and  35)  will  doubtless,  unless 
afterwards  impaired  by  his  own  act,  include  the  power  to  grant 
leases  (see  p.  21).  Also,  as  to  (2),  the  registered  proprietor 
of  the  reversion  is  not,  by  reason  of  his  registered  proprietorship, 
empowered  to  accept  a  surrender,  nor  to  effect  a  merger  by 
acquiring  the  lease.  Both  these  matters  will  involve  inquiry 
into  the  beneficial  title. 

Objections  (3)  and  (4)  would  be  difficult  to  maintain  in  any 
case  in  which  the  lessee  was  in  actual  occupation  when  the 
piirchase  or  registration  was  effected. 

The  order  to  be  made  would  also  be  influenced  by  the  provi- 
sions of  sect.  7  of  the  Act  of  1897  ;  and  in  the  event  of  any 
person  being  deprived  of  any  right  thereby,  the  c[uestion  of 
indemnity  under  the  same  section  would  arise.  But  in  the  case 
of  a  lease  granted  after  the  registration  of  the  land,  the  lessee's 
neglect  to  enter  notice  under  these  sections  would,  apparently, 
disentitle  him  to  obtain  any  indemnity  (see  sub-sect.  3  of  that 
section)  if  the  fact  of  the  registration  was  known  to  or  might 
reasonably  have  been  ascertained  by  him. 

(i)  For  further  particulars  as  to  applications  to  register  notices 
of  leases,  see  Rules  106  to  169. 

Notice  of  Estates  in  Dower  or  hj  the  Curtesy. 

52.  Any  person  entitled  to  an  estate  in  dower 
or  by  the  curtesy  in  any  registered  land  may  apply 
in  the  prescribed  manner  to  the  registrar  to  register 
notice  of  such  estate ;  and  the  registrar,  if  satisfied 
of  the  title  of  such  person  to  such  estate,  shall 
register  notice  of  the  same  accordingly  in  the  pre- 
scribed form ;  and  when  so  registered,  such  estate 
shall  be  an  incumbrance  appearing  on  the  register, 
and  shall  be  dealt  with  accordingly. 

It  is  not  very  clear  why  these  particular  beneficial  life  interests 
should  have  been  made  capable  of  direct  entry  on  the  register, 
no  power  being  given  to  register  ordinary  beneficial  life  interests. 
See  Eule  170  (p.  382). 

It  is  also  open  to  a  tenant  by  the  curtesy  (but  not  to  a  doweress) 
to  aX'Pb'^  ^^^  registration  as  proprietor  under  sect.  68  of  tliis  Act, 
being  a  person  having  the  powers  of  a  "  tenant  for  life  "  under 
sect.  58  of  the  Settled  Land  Act,  1882. 

But  for  the  reasons  stated  in  the  note  (Z»)  to  sect.  41  (pp.  176, 
177),  it  will  often  be  more  convenient  to  register  the  heir  as 
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proprietor  (if  ho  is  of  age),  and  to  enter  notice  of  the  curtesy     1875  Act, 
ostuto  nndor  this  section.  Sect.  52. 

If  the  dower  is  set  out  with  metes  and  bounds,  the  notice  

should  be  confined  to  the  part  affected. 

*  Cautions  agaimt  Rcr/istcrcd  Dealings. 

63.   Any  person  interested  under  an}'  unregis-  Cautiou 
tered    instrument,    or    interested    as    a    judgment  tSlcSmi^, 
creditor,  or  otherwise  howsoever  (a),   in    any  land  H^^^ 
or  charge  registered  (^)  in  the  name  of  any  otlier      " 
person,  may  lodge  a  caution  with  the  registrar  to 
the  effect  that  no  dealing  with  such  land  or  charge 
be  had  [<:•)  on  the  part  of  the  registered  proprietor 
until  notice  has  been  served  upon  the  cautioner. 

The  caution  shall  be  supported  by  an  allidavit  or 
declaration  mtide  by  the  cautioner  or  his  agent  in 
the  prescribed  form,  and  containing  the  prescribed 
2^articulars((/). 

Provided,  that  a  person  interested  under  a  lease 
or  agreement  for  a  lease  of  which  notice  has  been 
entered  on  the  register,  or  entitled  to  an  estate  in 
dower,  or  estate  by  the  curtesy,  of  which  notice  has 
been  entered  on  the  register,  shall  not  be  entitled  to 
a  caution  in  respect  of  such  lease  or  estate  in  dower 
or  by  the  curtesy. 

*  A  caution  under  this  section,  as  distinguished  from  a  restric- 
tion under  sect.  59  (which  may  bo  in  a  very  similar  form),  is  a 
hostile  as  distinguished  from  a  friendly  proceeding.  "Where  the 
proprietor's  assistance  can  be  obtained — for  instance,  where  it  is 
desired  to  protect  an  interest  created  b}'  him  under  sect.  49 — the 
latter  procedure  should  bo  tiscd,  as  a  restriction  is  more  permanent 
thanacaution,wliicli  lapses  when  once  used.   SeeEulel91  (p.  38^).     '7 

On  the  other  hand,  an  instance  of  a  hostile  proceeding  de- 
manding the  lodgment  of  a  caution  would  be  where  there  is  a 
lis  pendens  affecting  the  registered  proprietor's  beneficial  in- 
terest in  the  land,  or  where  a  trustee-proprietor  is  suspected  of 
contemplating  a  breach  of  trust. 

Rule  192  (p.  385)  provides  for  the  withdrawal  of  cautions. 

(ff)  or  otherwise  howsoever — Tliere  appears  to  be  no  limit, 
except  that  in  the  proviso  at  the  end  of  the  section,  to  the  small- 
ness  or  remoteness  of  the  interest  in  the  land  which  will  enable 
a  caution  to  be  lodged.  But  a  practical  check  on  useless  cau- 
tioning is  atforded  by  sect.  56  below,  which  see,  with  the  notes 
thereto.  The  registrar  apparently'  has  no  discretion  to  refuse  to 
register  a  caution,  provided  the  declaration  shows  an  interest  iu 
the  land  or  charge. 
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1875  Act,  (Zi)  registered — Cautions  under  these  sections  are  confined  to 
Sect.  53.  the  case  of  Land  ah-eady  registered.  Sects.  60  to  64  provide  for 
cautions  against  the  entry  of  hand  on  the  register. 

(c)  no  dealing  ...  be  had  on  the  part  of  the  registered 
proprietor,  until,  &C. — The  phrase  is  not  very  exact.  It  appears 
from  the  next  section  that  the  phrase  "no  dealing  be  had  "  means 
no  dealing  be  registered.  But  what  is  a  "  dealing  "?  The  word 
occurs  again  in  the  following  sections  as  to  cautions,  and  in 
sect.  57  as  to  inhibitions,  but  without  the  limiting  words  here 
used  "on  the  part  of  the  registered  proprietor."  Are  these 
limiting  words  to  be  understood  in  sects.  54,  55  ?  If  so,  is  their 
absence  in  sect.  57  to  be  deemed  intentional  or  accidental? 
Sect.  58,  as  to  "  restrictions,"  is  confined  to  transfers  and  charges. 
The  word  "  dealing  "  is  not  often  used  in  the  Act.  If  the  heading 
to  Part  IT.  may  be  cited  for  the  purpose  of  interpretation,  the 
word  as  there  used  includes  not  only  active  dispositions  on  the 
jDart  of  the  registered  proprietor,  such  as  charges  and  transfers, 
but  also  transmissions  on  bankruptcy,  and  even  on  death.  In 
sect.  58,  relating  to  restrictions,  the  word  "dealing"  does  not 
occur,  "  transfer  or  charge"  taking  its  place.  Is  this  change  to 
denote  a  synonym,  or  a  distinction  ?  Considering  that  charges 
and  transfers  are  the  only  "dealings"  by  which  any  title  is 
obtainable  by  registration,  free  from  the  interests  and  equities 
subject  to  which  the  grantor  held  the  same,  and  having  regard 
to  the  limiting  words  here  used,  it  would  seem  not  um-easonable 
to  hold  that  in  all  these  sects.  53  to  59,  the  same  class  of 
"dealings"  is  substantially  in  contemplation,  namely,  transfers 
and  charges,  and  other  dealings  rec^uiriug  the  active  participation 
of  the  registered  proprietor  as  such.  Transmissions  on  death 
and  bankruptcy  would  thus  be  outside  the  scope  of  these  sections, 
and  might  be  registered  notwithstanding  the  entry  of  cautions 
or  inhibitions— and  certainl}'  of  restrictions — on  the  register.  In 
such  case  the  protective  entry  would  remain  in  force  on  the 
register,  after  the  registration  of  the  transmission,  and  would 
have  the  same  protective  effect  as  before  it.  It  appears,  how- 
ever, from  the  inhibition  in  Form  6  (p.  416),  that  inhibitions 
against  any  "  entry  "  may  be  placed  upon  the  register. 

Where  a  disposition  is  made  of  land  affected  by  a  caution,  the 
procedure  is  as  follows : — On  delivery  of  the  disposition  at  the 
registry  a  note  is  made  in  the  books  kept  in  the  office,  and 
notice  is  sent  to  the  cautioner.  If  no  objection  is  made  within 
the  prescribed  time,  or  if  one  is  made  and  is  afterwards  disposed 
of,  the  registration  is  completed  as  of  the  date  of  the  delivery  of 
the  disposition.  If  an  objection  is  made  and  substantiated,  the 
disposition  is  not  registered.  Any  person  searching  in  the 
interim  will  learn  that  a  disposition  is  in  the  office,  and  its 
nature,  and  that  its  registration  is  not  yet  a  certainty. 

A  purchaser  or  mortgagee  finding  a  caution  on  the  register 
should  not  himself  inquire  into  its  cause,  but  should  call  upon  the 
vendor  or  mortgagor  to  procure  either  its  removal  before  comple- 
tion, or  the  consent  of  the  cautioner  to  the  intended  disposition. 

If  a  disposition  has  been  completed,  and  it  is  found  on  deliver- 
ing it  for  registration  that  a  caution  has  been  registered  since 
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the^  vendor's  or  mortgagor's  soarch,  tho  disposition  sliould  be  1875  Act, 
delivered  at  tho  registry  all  tlio  saiuo,  and  tlio  cautioner's  objoc-  Sect.  53. 
tion  awaited,  tho  vendor  or  niortgag(jr  being  coniuuinitated  with  — 

at  tho  same  time. 

As  to  tho  effect  of  a  caution,  see  also  sect.  G4  and  tlio  note 
thereto  (p.  192). 

Section  22  (6)  (e)  authorizes  rules  to  bo  made  "  for  enabling 
cautions  to  be  entered  against  tho  registration  of  possessory  and 
(iualilied  titles  as  qualiUod  or  absolute,"  and  liule  188  (p.  388) 
makes  provision  accordingly. 

{(l)  prescribed  forms  and  particulars— See  Eules  188  to  193 
(pp.  388,  381)). 

64.  After  any  such  caution  has  been  lodged  in  Cautioner 
respect  of  any  kind  or  charge,  the  registrar  sliall  uoSlJl! ',!/*' 
not,  without  the  consent  of  the  cautioner  (./),  register  proposo.i 
any  deaUng  (b)  with  such  hind  or  charge  until  he  dSgs.'^ 
has  served  notice  on  the  cautioner,  warning  him 
that  his  caution  will  cease  to  have  any  effect  after 
the  expiration  of  the  prescribed  number  of  days  (c) 
next   ensuing   the   date    at   which    such    notice   is 
served  (d) ;  and  after  the  expiration  of  such  time  as 
aforesaid  the   caution    shall  cease   miless  an  order 
to  the  contrary  is  made  by  the  registrar  (^'),   and 
upon  the  caution  so  ceasing  the  land  or  charge  shall 
be  dealt  with  in  the  same  manner  as  if  no  caution 
had  been  lodired. 


p 


(«)  the  consent  of  the  cautioner— Tho  consent  may  be  added 
to  tlie  instrument  containing  the  "dealing"  (Rule  14(5,  p.  375), 
and  must  be  signed,  and  attested  by  one  witness.  Kules  190, 
1.58  (pp.  389,  378). 

(b)  any  dealing — See  note  (c)  to  the  preceding  section. 

(c)  the  prescribed  number  of  days— Rule  190  (p.  389)  pre- 
scribes fourteen  days  in  ordinary  cases. 

(d)  Grenerally  as  to  preparation  and  service  of  notices,  see 
Eules  256  to  259  (pp.  405,  406). 

(e)  unless  an  order  to  the  contrary  is  made  by  the  registrar- 
It  is  conceived  tliat  the  order  here  referred  to  is  an  inhibiting 
order  under  sect.  57.  It  is  possible  that  the  reference  is  merely 
to  an  order  allowing  a  delay  under  tho  next  section,  but  that 
would  be  hardly  fair  in  all  cases,  as  it  requires  an  indemnity  to 
be  given  by  the  cautioner.  It  is  submitted  that  a  cautioner's 
simplest  procedure,  where  ho  has  a  sufficient  case  to  warrant  an 
indefinite  delay  being  accorded,  is  to  ajijily  for  an  inhibition 
imder  sect.  57. 

55.  If  before  the  expiration  of  the  .said  period  Roeistcrcd 
the  cautioner,  or  some  other  person  on  his  behalf,  aeiai"fffon 
appears  before  the  registrar,  and  give  (a)  sullicieut  ix^"J  ijeing 

given. 
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security  (h)  to  indemnify  every  party  against  any 
damage  that  may  be  sustained  by  reason  of  any 
dealing  ^Yitll  tlie  land  or  charge  being  delayed,  the 
registrar  may  thereupon,  if  he  thinks  fit  so  to  do, 
delay  reiiisterinfr  any  dealing  with  the  land  or  charge 
for  such  further  period  as  he  thinks  just. 

(a)  Sic  in  the  Act. 

(b)  The  security  is  usually  by  bond. 

66.  If  an}'  person  lodges  a  caution  with  the 
registrar  without  reasonable  cause  (a),  he  shall  be 
liable  to  make  to  any  person  who  may  have  sus- 
tained damage  by  the  lodging  of  such  caution  such 
compensation  as  may  be  just,  and  such  compensa- 
tion shall  be  recoverable  as  a  debt  by  the  person 
who  has  sustained  damage  from  the  person  who 
lodged  the  caution  (/>). 

Any  person  aggrieved  by  any  act  done  by  the 
registrar  in  relation  to  cautions  under  this  Act,  may 
appeal  to  the  Court  in  the  prescribed  manner  (c). 

(rt)  without  reasonable  cause — What  is  "reasonable  cause" 
for  lodging  a  caution  ?  On  the  one  hand,  the  Act  of  1897,  sect.  7 
(3),  says  (in  effect)  that  a  person  who  omits  to  register  a  caution 
to  protect  an  equitable  interest,  or  any  estate  or  interest  created 
under  sect.  49  of  this  Act,  shall  not  be  entitled  to  indemnity 
out  of  the  insurance  fund.  On  the  other  hand,  Eule  70  (p.  352), 
in  dealing  "with  the  first  registration  of  settled  land  and  subsequent 
dealings  therewith,  appears  to  suggest  the  principle  that  a  trustee 
need  not  apply  for  any  entries  protective  of  the  rights  of  persons 
who  would  not  be  necessary  parties  to  sales  or  mortgages  in  the 
case  of  unregistered  land.  In  these  matters  the  correct  course  to 
pursue  must  largely  depend  on  the  circumstances  of  each  j^articu- 
lar  case. 

(b)  It  would  appear  that  the  compensation  must  be  recovered 
by  an  action. 

(c)  in  the  prescribed  manner — The  Court  is  defined  by  sect. 
114,  and  Eule  234  (p.  400).  The  procedure  on  appeals  is  regu- 
lated by  Eules  236  et  seq.  (p.  401). 

InhihUion  against  registered  Beatings  vntlioiit  Order 

of  Court. 

67.*  The  Court («),  or,  subject  to  an  appeal  to  the 
Court,  the  registrar,  upon  the  application  of  any 
person  interested,  made  in  the  prescribed  manner  (^), 
in  relation  to  any  registered  land  or  charge,  may, 
after  directing  such  inquiries  (if  any)  to  be  made 
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and  notices  to  be  given  and  hearin<^  sudi  persons  as  1875  Act, 
tlie  Court  or  rc<^-istrar  thinks  expedient,  issue  an  Sect.  57. 
order  or  make  an  entry  (t-)  iidiiljitini^  for  a  time,  or 
until  the  occurrence  of  an  event  to  )je  named  in  such 
order  or  entry,  or  generally  until  further  order  or 
entry,  any  dealing  (^/)  with  any  registered  land  or 
registered  charge. 

The  Court  or  registrar  may  make  or  refuse  to 
make  any  such  order  or  entry,  and  annex  thereto 
any  terms  or  conditions  the  Court  or  registrar  may 
think  fit,  and  discharge  such  order  or  cancel  such 
entry  when  granted,  with  or  without  costs,  and 
generally  Act  (c)  in  the  premises  in  such  manner  as 
the  justice  of  the  case  requires. 

Any  person  aggrieved  by  any  Act  (e)  done  by  the 
registrar  in  pursuance  of  this  section  may  appeal  to 
the  Court  in  the  prescribed  manner  (/). 

*  An  "inliibition,"  it  will  be  seen,  as  distinguished  from  a 
"restriction"  under  the  next  section,  is  an  order  entirely  pro- 
hibiting dealings,  or  a  particular  class  of  dealings,  while  a 
restriction  merely  imposes  some  limiting  condition  on  them. 

(rt)  The  Court— The  Court  is  defined  by  sect.  114,  Rule  234 
(p.  40U).  The  procedure  on  original  applications  to  the  Court 
is  given  in  Rules  236  e(  scq.  (p.  401). 

{b)  the  prescribed  manner— the  manner  is  prescribed  in  Rules 
194,  195  (p.  390). 

(c)  Examples  of  certain  inhibitions  which  will  be  granted  as  a 
matter  of  course  in  respect  of  settled  land  are  given  in  Forms 
G,  9,  10  (pp.  416,  417)  in  the  First  Schedule  to  the  Rules.  See, 
also.  Rules  193,  and  197  to  199  (pp.  389,  391),  as  to  land  held 
by  incumbents  of  benefices  and  ecclesiastical  corporations. 

{(I)  dealing— See  note  (c)  to  sect.  53. 

(e)   iS/'c  in  the  Act. 

(/)  appeal  to  the  Court  in  the  prescribed  manner — Appeals 
are  regulated  by  Rules  236  et  seq.  fp.  401).  The  Court  is  defined 
by  sect.  114  and  Rule  234  (p.  400). 

Power  of  Registered  Proprietor  to  impose  Restrictions. 

58.*  Whore  the  registered  jn-oprietor  of  any  land  ^|'"'*^'^*^^ 
[or  charge]  [a)  is  desirous  for  his  own  sake,  or  at  the  {'ions  on" 
request  of  some  person    hcneficialty   interested   in  such  rcgi^tc: 
land(b),    to    place   restrictions    on    transferring   or 
charging  such  land  [or  charge]  («),  such  proprietor 
may  apply  to  the  registrar  (c)  to  make  au  entry  in 
the  register  that  no  transfer  shall  be  made  of  or 


pliice  restric- 
on 
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1875  Act,     charge  created  on  such  land  [or  charg-e]  (a),  unless 
Sect.  58.     tlie  following  things,   or  such  of  them  as  the  pro- 
prietor may  determine,  are  done  ;  (that  is  to  say,) 
Unless  notice  of  any  application  for  a  transfer  or 
for  the  creation  of  a  charge  is  transmitted  by 
post  to  such  address  as  he  may  specify  to  the 
registrar : 
Unless  the  consent  of  some  person  or  persons,  to 
be  named  by  such  proprietor,  is  given  to  the 
transfer  or  the  creation  of  a  charge : 
Unless  some  such  other  matter  or  thing  is  done 
as    may   be    required    by   the    applicant    and 
approved  b}^  the  registrar  (d). 

*  See  the  corresponding  note  to  the  preceding  section. 

(«)  The  words  in  thick  square  brackets  are  added  (in  effect)  to 
the  section  by  the  First  Schedule  to  the  Act  of  1897. 

(i)  The  words  in  italics  are  repealed  by  the  First  Schedule  to 
the  Act  of  1897. 

(c)  may  apply  to  the  registrar — The  mode  of  application  is 
given  in  Eule  196  (p.  390).  It  would  appear  from  sect.  6,  sub- 
sects.  2,  3,  4,  and  5  of  the  Act  of  1897  (pp.  282,  283),  that  the 
right  to  enter  a  restriction  is  not  now  absolutely  confined  to  the 
registered  proprietor. 

(f/)  A  few  examples  of  restrictions  applicable  to  settled  land 
are  given  in  Forms  6,  7,  8  (i)p.  416,  417)  in  the  First  Schedule  to 
the  Kules. 

Registrar  to  59,  The  registrar  sliall  thereupon,  if  satisfied  of 
tiins'^i^n''  "*^'  the  right  of  the  applicant  to  give  such  directions  («), 
register.  make  a  note  of  such  directions  on  the  register,  and 
no  transfer  shall  be  made  or  charge  created  except 
in  conformity  with  such  directions ;  but  it  shall  not 
be  the  duty  of  the  registrar  to  enter  any  of  the  above 
directions,  except  upon  such  terms  as  to  payment  of 
fees  (b)  and  otherwise  as  may  be  prescribed,  or  to 
enter  any  restriction  that  the  registrar  may  deem 
unreasonable,  or  calculated  to  cause  inconvenience ; 
and  any  such  directions  may  at  any  time  be  with- 
drawn or  modified  at  the  instance  of  all  the  persons 
for  the  time  being  appearing  by  the  registry  to  be 
interested  in  such  directions,  and  shall  also  be  subject 
to  be  set  aside  by  the  order  of  the  Court  (c). 

(a)  if  satisfied  of  the  right  of  the  applicant  to  give  such 
directions — The  repeal  of  the  words  in  italics  in  the  last  section 
seems  to  take  away  the  significance  of  these  words  in  this  section, 
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and  to  lualvo  it  no  longor  iucumLent  on  the  registrar  to  go  into     1875  Act, 
any  prior  questions  of  title  with  tlie  rof^istered  pro])rietor.  Sect.  59. 

It  will  be  noticed  that  the  word  "directions"   is  sub.stituted  

for  "restrictions"  in  every  instance  but  one.     The  reason  of  this 
does  not  appear. 

(i)  fees — See  Fee  Order  II.  and  Itule  11  (pp.  435,  437)  thereto. 

{(•)  order  of  the  Court — The  Oourt  is  defined  by  sect.  114,  and 
Rule  23  1  (p.  100).  The  procedure  on  original  applications  to  the 
Court  is  regulated  by  Rules  23G  and  239  ei  seq.  (pp.  401  et  seq.). 

PART  IV. 

Pj{Ovisions  supplemental  to  foregoing  Parts 

OF  Act  [a). 
Caution  a(jainst  Entrij  of  Land  on  Reghtcr  (h), 
60.  Any   person    having   or    claiming   such    an  Caution 
interest  in  any  land  wliich  is  not  already  registered  tSloa  oT^'^' 
as  entitles  him  to  object  to  any  disposition  tliereof  land, 
being  made  witliout  his  consent  (c),  may  lodge    a 
caution  with  tlie  registrar   to    the   effect  that   the 
cautioner  is  entitled  to  notice  in  the  prescribed  form, 
and  to  be  served  in  the  prescribed  manner,  of  any 
ap})Hcation  that  may  be  made  for  the  registration 
of  such  land  [d). 

(a)  The  first  fourteen  sects.  (60—73)  of  this  part  of  the  Act 
(with  the  exception  of  sect.  64),  viewed  as  a  whole,  seem  clearly 
intended  to  apply  to  first  registration  only.  Sects.  74  to  77  may 
bo  so  intended,  but  it  is  not  clear  whotlier  they  are  or  not.  The 
remainder,  except  sect.  83,  first  paragraph,  are  clearly  not  so 
limited.  It  would  bo  convenient  if  sect.  71  were  held  to  apply 
to  all  proceedings  in  the  registry',  but  the  express  extension  of 
sects.  109  (by  Schedule  1  to  the  Act  of  1897)  and  73  (by  Rule  269, 
p.  409)  militates  against  .such  a  construction. 

(i)  See  Rules  74  to  77  (pp.  352,  353)  as  to  the  procedure  under 
those  sects.  60  to  64. 

(c)  without  his  consent — It  will  be  noticed  that  it  is  not  "  any 
person  interested,''  as  in  sect.  53,  but  only  a  person  whoso  con- 
sent is  necessary  to  a  disposition  of  land,  who  can  lodge  a  caution 
under  this  section,  and  the  statutory  declaration  must  be  drawn 
up  to  show  this  accordingly.  But  it  is  so  manifestly  desirable 
that  cautions  of  this  nature  shoidd  bo  accepted  in  all  reasonable 
cases,  that  it  seems  probable  that  a  wide  construction  will,  as  a 
rule,  be  given  to  the  words. 

(r/)  In  districts  where  registration  of  title  is  compulsory,  the 
lodgment  of  a  caution  under  this  section  will  be  a  useful  pre- 
caution for  any  land  owner  to  take,  as  it  may  be  productive  of 
some  inconvenience  and  delay  on  a  future  sale  if  it  is  found  that 
even  a  possessory  title  has  been  registered  by  a  stranger,  com- 
prising a  portion  of  his  land.     Lords  of  manors  in  these  districts 
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1875  Act, 
Sect.  60. 


Caution  to  be 
supported  by 
affidavit. 


may  also  fiud  it  useful  to  cuter  cautions  as  to  their  copyhold 
lands.  Mortgagees  (wlio  do  not  come  under  the  compulsory 
provisions  of  sect.  20  of  the  Act  of  1897)  in  such  a  district  may 
also,  in  important  cases,  consider  the  precaution  worth  taking. 
(See  Appendix  II.,  p.  470).  So,  too,  purchasers  of  land  in  a 
compulsory  district,  who  do  not  register.     (See  ante,  p.  59.) 

61.  Tlic  caution  shall  be  sii]iported  by  an  affidavit 
or  declaration  in  the  prescribed  form,  stating-  the 
nature  of  the  interest  of  the  cautioner,  the  land  to  be 
affected  by  such  caution,  and  such  other  matters  as 
may  be  prescribed. 

See  Eule  76  ;  Form  12  Q^p.  353,  417). 


entltiedTo  ^^*  ^^^^'^  ^  caution  has  been  lodged  in  respect  of 

notice  of  pro-   aiiy  land,  which  has  not  already   been  registered, 

Sono?^"     I'cgistration  shall  not  be  made  of  such  land  until 

land.  notice  has  been  served  on  the  cautioner  to   appear 

and  oppose,  if  he  thinks  fit,  such  registration,  and 

the  prescribed  time  has  elapsed  since  the  date  of  the 

service  of  such  notice,  or  the  cautioner  has  entered 

an  aj^pearance,  which  may  first  happen. 

See  Eule  77  ;  Form  13  (pp.  353,  418). 

And  as  to  service  of  notices,  Eules  256  to  259. 


Compensation 
for  improper 
lodging  of 
caution. 


63.  If   any  person  lodges   a   caution   with   the 


registrar  without  reasonable  cause,  he  shall  be  liable 
to  make  to  any  person  who  may  have  sustained 
damage  by  the  lodging  of  such  caution  such  com- 
pensation as  may  be  just,  and  such  compensation 
shall  be  deemed  to  be  a  debt  due  to  the  person  who 
has  sustained  damage  from  the  j^erson  who  has  lodged 
the  caution. 

See  note  (a)  to  sect.   56.     It  is  conceived  that  the  claim  to 
compensation  can  only  be  enforced  by  an  action. 


^^'^^.^^  *®         64.  A  caution  lodo^ed  in  pursuance  of  this  Act 

eiiect  01  in  -i-  ^  ^    •  'i 

caution.  Shall  not  prcjudicc  the  claim  or  title  of  any  person, 

and  shall  have  no  effect  whatever  except  as  in  this 
Act  mentioned. 

This  section  is  general  in  its  terms,  and  would  seem  to  relate 
to  cautions  under  sect.  53  as  well  as  those  under  sect.  60. 
See  note  (a)  to  sect.  60. 
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Croivn  Lands. 

65.  Witli  rospcct  to  land  or  any  estate,  rifi:]it,  or     1875  Act, 

interest  in  land  vested  in  her  jMajesty,  her  heirs  or       ^^J L_ 

successors,  either  in  ri"-ht  of  the  Crown  or  of  the  Facilities  for 

,,  „'  ^,  .  ,      1     •  regihtratlou  of 

JJuehy  or  i^ancaster,  or  otlierwise,  or  vested  in  any  Grown  lands. 
])ublic  officer  or  body  in  trust  for  the  public  service, 
the  public  officer  or  body  having  the  management 
thereof  (if  any),  or,  if  none,  then  such  person  as 
her  Majesty,  her  heirs  or  successors,  may  by  writing 
under  her  or  their  sign  manual  appoint  (^/),  may  repre- 
sent the  owner  of  such  land,  estate,  right  or  interest 
for  all  the  purposes  of  tliis  Act,  and  shall  be  entitled 
to  such  notices,  and  may  make  and  enter  any  such 
application  or  cautions,  and  do  all  such  other  acts, 
as  any  owner  of  land,  or  of  any  estate,  right,  or 
interest  therein  (as  the  case  may  be)  is  entitled  to 
receive,  make,  enter,  or  do  under  this  Act ;  and 
with  respect  to  land  or  any  estate,  right,  or  interest 
in  land  belonging  to  the  Duchy  of  Cornwall,  such 
person  as  the  Duke  of  Cornwall  for  the  time  being, 
or  as  the  personage  for  the  time  being  entitled  to 
the  revenues  and  ])ossessions  of  the  Duchy  of 
Cornwall,  may  in  waiting  appoint,  may  act  as  and 
represent  the  owner  of  such  land,  estate,  right,  or 
interest  for  all  the  pur^:)oses  of  this  Act,  and  shall  be 
entitled  to  receive  such  notices,  and  may  make  and 
enter  any  such  application  or  cautions,  and  do  all 
such  other  acts  as  any  owner  of  land  or  of  any 
estate,  right,  or  interest  in  land  (as  the  case  may 
be)  is  entitled  to  make,  enter,  or  do  under  this  Act. 

(rt)  A  place  of  address  naist  be  furnished  by  such  person  ;  see 
sect.  89,  Eiiles  25G  and  257  (pp.  40o,  400). 

66.  If  it  appears  to  the  registrar  that  any  land,  Rejristiyof 

,.       ,.  p^^        '    L       L-  ^  £•  ^      t      ^   •  land  below 

application  tor  registration  wliereor  is  matLe  to  liini,  high-water 
comprises  land  below  high-water  mark  at  ordinary  '"'"■^• 
spring  tides,  he  shall  not  register  the  land  unless 
and  until  he  is  satisfied  that  at  least  one  month's 
notice  in  writing  of  the  application  has  been  given 
to  the  Board  of  Trade  ;  and  in  case  of  land  in  the 
county  palatine  of  Lancaster,  also  to  the  proper 
officer  of  the  Duchy  of  Lancaster ;   and  in  case  of 

B.  O 
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land  in  tlic  counties  of  Cornwall  or  Devon,  also  to 
the  proper  officer  of  the  Duke  of  Cornwall ;  and  in 
all  other  cases  also  to  the  Commissioners  of  her 
Majesty's  Woods,  Forests,  and  Land  Revenues. 
[This  section  shall  not  apply  to  registration  Avith  a 
possessory  title.] 

See  Rule  28.  The  words  iu  square  brackets  are  added  by  tbe 
Fii-st  Schedule  to  the  Act  of  1897. 

As  to  Proceedings  on  and  he/ore  Registration. 

67.  If  it  appears  to  the  registrar  that  any  land, 
application  for  registration  whereof  is  made  to  him, 
comprises  land  of  freehold  tenure  and  also  land  of  a 
tenm-e  other  than  freehold  intermixed  and  undis- 
tinguishable,  he  may,  notwithstanding  anything  in 
this  Act,  register  the  land,  but  he  shall  enter  notice 
on  the  register  in  such  manner  as  he  thinks  fit  of 
the  facts  relating  to  the  tenure  of  the  land,  and  the 
tenure  of  the  portion  of  the  land  other  than  freehold 
shall  remain  unaffected  by  the  registration. 

See  Eule  73,  p.  352. 

It  should  not  be  forgotten  that  the  Board  of  Agriculture  (con- 
stituted by  the  Board  of  Agriculture  Act,  1889)  has  power  under 
9  &  10  Vict.  c.  70,  sects.  6  and  7  (amending  8  &  9  Vict.  c.  118, 
sect.  148),  to  make  an  award,  on  the  ajoplication  in  writing  of  the 
persons  interested  in  intermixed  freeholds  and  copyholds,  and 
with  the  consent  of  the  lord  of  the  manor,  distinguishing  autho- 
ritatively the  freeholds  from  the  copyholds.  In  all  cases  where 
this  procedure  can  reasonably  be  followed,  it  would  appear  better 
than  to  register  the  lands  as  intermixed  under  this  section. 

68.  Any  person  holding  land  on  trust  for  sale, 
and  any  trustee,  mortgagee,  or  other  person  having 
a  power  of  selling  land,  may  authorise  the  pur- 
chaser to  make  an  application  to  be  registered  as 
first  projjrietor  with  any  title  which  a  proprietor  is 
authorised  to  be  registered  with  under  this  Act,  and 
may  consent  to  the  performance  of  the  contract 
being  conditional  on  his  being  so  registered,  or 
may  himself  apply  to  be 
prietor  with  the  consent  of  the 
Avliose  consent  is  required  to  the  exercise  by  the 
applicant  of  his  trust  or  power  of  sale ;  and  the 
amount  of  all  costs,  charges,  and  expenses  properly 
incurred  by  such  person  in  or  about  such  applica- 


registered 


as 


such  pro- 
persons  (if   any) 
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tlon  sliall  In  all  cases  1)C  ascertained  and  declared  1875  Act, 
by  the  registrar,  and  shall  be  deemed  to  be  costs,  _8ect^jB8^ 
charfT-cs,  and  expenses  pro]:)erly  incurred  by  such 
person  in  the  execution  of  his  trust  or  in  pursuance 
of  his  power;  and  such  person  may  retain  or  re- 
imburse the  same  to  himself  out  oi  any  money 
comiiif^-  to  him  under  the  trust  or  power,  and  he 
shall  not  be  liable  to  any  account  in  ec^uity  in 
resjiect  thereof. 

Tlio  first  part  of  tho  section,  down  to  "being  so  registered," 
appears  merely  intended  to  set  at  rest  any  doubt  as  to  wlietlier 
a  trustee-vendor  could  properly  give  the  consent  required  for  a 
purchaser's  application  for  registration  under  sects,  o  or  11,  or 
allow  a  purchaser  to  stipulate  for  registration  of  an  absolute  title. 
The  second  part,  from  "  or  may  himself  apply"  onwards,  which 
seems  to  be  of  greater  practical  importance,  is  not  in  the  marginal 
note.  It  gives  rise  to  certain  questions  which  do  not  arise  on 
tho  former  portion — especially  as  to  whether  the  power  of 
sale  which  the  applicant  must  have,  must  be  an  actual  or  may 
bo  only  a  potential  power ;  must  all  the  antecedent  conditions 
to  its  exercise  be  proved  to  the  registrar  to  exist,  or  may  the 
registrar,  in  a  case  (for  instance)  where  a  purchaser  is  ex- 
pressly relieved  from  tho  duty  of  inquiring  as  to  certain  things, 
assume  all  that  a  purchaser  may  assume  ?  AVhcre  the  actual 
purchaser  applies  (as  under  the  first  part  of  the  section),  there 
is  no  doubt  as  to  this  being  so,  but  where  there  has  not  been 
an  actual  sale,  it  would  seem  that  the  registrar  can  hardl}' 
accept  the  title  without  evidence  that  the  antecedent  con- 
ditions have  been  fullilled — e.  y.,  that  he  cannot  register  a 
mortgagee  as  proprietor  of  the  land  without  evidence  of  the 
necessary  facts  and  formalities  prescribed  by  sect.  20  of  the 
Conveyancing  Act,  1881,  having  taken  place. 

Tho  case  of  "  settled  land,"  dealt  with  by  sect.  0  of  the  Act  of 
1897  and  I\ules  08  to  72  and  81  and  82,  is  an  instance  of  the 
ajiplication  of  this  section  under  circumstances  that  will  be  fairly 
cominon,  namely,  the  investment  of  "settled  money"  in  the 
purcluise  of  land  in  a  district  where  registration  of  title  is 
compulsory.  But  that  section  is  not  exhaustive,  as  it  only 
deals  with  the  case  of  "tenant  for  life"  strictly  so-called; 
leaving,  for  instance,  cases  under  sect.  58  of  the  Settled  Land 
Act,  1882,  to  be  dealt  with  under  this  section. 

69.*  Any  two  or  more  persons  entitled  for  their  Registration 
own    benefit  (a),    concurrently   or    successively,    or  owuers. 
partly  in  one  mode  and  partly  in  another,  to  such 
estates,  rights,  or  interests  in  land  as  together  make 
up  such  an  estate  as  would,  if  vested  in  one  })erson, 
entitle  him  to  be  registered  as  proprietor  of  the 
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land(Z'),  may  [snhjcct  as  in  t/iis  Act  mentioned  2vith 
resjiect  to  the  mimhcr  of  persons  to  he  registered  in 
respect  of  the  scone  tand{c)),  apply  to  the  registrar 
to  be  registered  as  joint  proprietors  (r/),  in  the 
same  manner  and  Avitli  the  same  incidents,  so  far 
as  circumstances  admit,  in  and  Avith  which  it  is  in 
this  Act  declared  that  any  individual  proprietor 
may  be  registered. 

"'  This  section  enables  tlie  beneficiaries  under  settlements,  or 
tenants  in  common,  to  apply  for  registration  of  land. 

{a)  for  their  own  benefit — The  provisions  of  the  preceding 
section  will  not  apply  to  cases  arising  under  this  section,  so  that 
if  the  owner  of  one  of  the  successive  or  concurrent  interests  is  a 
trustee,  it  appears  that  the  application  cannot  be  made. 

(Zi)  See  sects.  5  and  11,  and  the  notes  thereto. 

(c)  The  words  in  italics  have  no  longer  any  application,  owing 
to  the  repeal,  ly  the  Act  of  1897  (sect.  14  (1)  and  Sched.  I.),  of 
the  provisions  of  sect.  83  of  this  Act  here  referred  to. 

{d)  as  joint  proprietors — This  is  the  only  way  in  which  more 
than  one  proprietor  could  be  registered  under  the  Act  of  1875, 
the  registration  of  undivided  shares  being  expressly  prohibited 
by  sect.  83  (2).  The  Act  of  1897  (sect.  14  (1)  and  Sched.  I.) 
has  now  repealed  this  prohibition,  so  it  may  reasonably  be 
inferred  that  tenants  in  common  may  now  be  registered  as  such 
under  this  section.  But  no  part  of  either  Act  gives  jiower  to 
register  persons  expressly  as  the  proprietors  of  successive  or 
contingent  or  executory  interests. 

In  the  very  few  cases  of  this  kind  to  which  the  alternative 
procedure  under  sect.  68  of  this  Act  and  sect.  G  of  the  Act 
of  1897  cannot  be  applied,  some  arrangement  as  to  the  mode 
of  registration  will  have  to  be  made  between  the  parties 
interested. 

70.  Before  the  completion  of  the  registration  of 
any  land  in  respect  of  which  an  examination  of  title 
is  required  («j,  the  vendor  and  his  solicitor,  in  cases 
where  the  applicant  is  a  person  who  has  contracted 
to  buy  such  land,  and  in  all  other  cases  the  applicant 
for  registration  and  his  solicitor,  shall  each,  if  re- 
quired by  the  registrar,  make  an  affidavit  or  declara- 
tion that  to  the  best  of  his  knowledge  and  belief  all 
deeds,  wills,  and  instruments  of  title,  and  all  charges 
and  incumbrances  affecting  the  title  to  tlie  land 
which  is  the  subject  of  the  application,  and  all  facts 
material  to  such  title,  have  been  disclosed  in  the 
course  of  the  investigation  of  title  made  by  the 
registrar.     The  registrar  may  require  any  person 
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making  an  aflidavit  or  declaration  in  pursuance  of  1875  Act, 
this  section  to  state  in  liis  atHdavit  or  declaration  ^^^^-  ''^- 
what  means  he  has  had  of  becominfi^  acquainted  wivli 
the  several  matters  referred  to  in  tliis  section;  and 
if  the  registrar  is  of  opinion  that  any  further  or  other 
evidence  is  necessary  or  desirable,  he  may  refuse  to 
complete  the  registration  until  such  further  or  other 
evidence  is  produced. 

(a)  an  examination  of  title  is  required— These  words  limit  the 
Boction  to  absuluto  aud  qualitied  titles. 

71.*  When  an  application  has  been  made  to  the  Production  of 
registrar  for  the  registration  of  any  land,  if  any 
jierson  has  in  his  ]iossession  or  custody  any  deeds, 
instruments,  or  evidences  of  title  relating  to  or 
affecting  such  land,  to  the  production  of  which  the 
applicant,  or  any  trustee  for  him  is  entitled  (a),  the 
registrar  may  require  such  person  to  show  cause, 
within  a  time  limited,  why  he  should  not  produced  (//) 
such  deeds,  instruments,  or  evidences  of  title  to  the 
registrar,  or  otherwise,  as  the  registrar  may  deem 
fit ;  and,  unless  cause  is  shown  to  the  satisfaction  of 
the  registrar  within  the  time  limited,  such  deeds, 
instruments,  and  evidences  of  title  may  be  ordered 
by  the  registrar  to  be  produced  at  tlie  expense  of  the 
applicant,  at  such  time  and  place,  and  in  sucli 
manner,  and  on  such  terms  as  the  registrar  thinks  tit. 

Any  person  aggrieved  by  any  order  of  the  registrar 
under  this  section  may  a])])eal  in  the  prescribed 
manner  to  the  Court  (c),  which  may  annul  or  con- 
firm the  order  of  the  registrar  with  or  without  modi- 
fication. 

If  any  j)erson  disobeys  any  order  of  the  registrar 
made  in  pursuance  of  this  section,  the  registrar  may 
certif}'  such  disobedience  to  the  Court,  and  thereupon 
such  person,  subject  to  such  right  of  appeal  as  afore- 
said, may  be  punished  by  the  Court  in  the  same 
numner  in  all  respects  as  if  the  order  made  by  the 
registrar  were  the  order  of  the  Court. 

*  See  note  {a)  to  the  heading  of  this  part  of  the  Ait,  page  I'JI. 
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(a)  to  the  production  of  which  the  applicant ....  is  entitled — 

111  the  case  of  mortgages  made  after  1881,  the  mortgagor  has 
power  at  any  time  to  inspect  the  title  deeds  (Conveyancing  Act, 
1881,  sect.  16).  In  other  cases  the  mortgagee  may  refuse  such 
inspection  (Fisher,  para.  461  j).  309,  3rd  Edit.),  and  an  order 
under  this  section  could  not  be  made. 

(b)  Sic  in  the  Act. 

(c)  appeal  in  the  prescribed  manner  to  the  Court — The  Court 
is  defined  in  sect.  114,  and  liule  234  (p.  400).  Appeals  are 
regulated  by  Eules  236  and  following  (p.  401). 


72.  A  person  shall  not  be  registered  as  proprietor 
of  land  until,  if  required  by  the  registrar,  he  has 
produced  to  him  such  documents  of  title  as  will  in 
the  opinion  of  the  registrar,  when  stamped  or  other- 
wise marked,  give  notice  to  any  ]:)urchaser  or  other 
jjerson  dealing  with  such  land  of  the  fact  of  the 
registration,  and  the  registrar  shall  stamp  or  other- 
wise mark  the  same  accordingly,  or  until  he  has 
otherwise  satisfied  the  registrar  that  the  fact  of  such 
registration  cannot  be  concealed  from  a  ^nirchaser 
or  other  person  dealing  with  the  land. 

(Schedule  I.  to  the  Act  of  1897  adds  the  following  words  to 
this  section : — 

In  the  case  of  registration  with  a  possessory  title, 
the  registrar  may  act  on  such  reasonable  evidence 
as  may  be  prescribed  as  to  the  sufficiency  of  the 
documents  produced,  and  as  to  dispensing  with 
their  production  in  special  circumstances. 

This  section  recj^uires  every  ajjplicant  to  satisfy  the  registrar 
(either  by  producing  title  deeds  to  be  marked,  or  "  otherwise") 
that  the  fact  of  registration  cannot  be  concealed.  The  section 
applies  ecj^ually  to  possessory  as  to  absolute  or  c|ualified  titles. 

Where  an  absolute  or  C[ualified  title  is  applied  for  the  appli- 
cant's title  deeds  are  necessarily  produced,  if  in  his  custody,  or, 
when  they  are  in  the  custody  of  a  mortgagee,  are  inspected 
under  sect.  16  of  the  Conveyancing  Act,  1881.  If  the  deeds  are 
in  the  custody  of  the  apjilicant,  the  later  ones  are  marked ;  but 
there  appears  to  be  no  means  of  compelling  a  mortgagee  to 
submit  to  having  the  title  deeds  in  his  possession,  relating  to 
the  land  of  the  applicant,  marked.  It  is  to  be  observed  that 
in  that  case  the  registrar  has  a  discretion  to  dispense  with  the 
marking. 

In  the  case  of  a  possessory  title  the  last  title  deed  will  usually 
be  produced  (see  Rule  17),  but  not  always;  as,  for  instance, 
where  the  applicant  claims  by  possession  only.  No  particular 
procedure  as  to  the  registrar's  power  of  dispensing  with  produc- 
tion of  documents  is  prescribed  in  these  cases  by  the  Act  or  rules. 
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Rules  21,  22  (pp.  339,  340),  deal  with  the  subject  in  regard  to     ^^"^^  "^^J' 

possessory  title.  ^         _        

An  additional  saf(!guard  against  concealment  of  registration 
is  afforded  by  the  index  maps  (Kulo  12),  open  to  public  inspcc- 
tion  gTatis  (Eule  14),  kept  in  the  registry,  showing  all  land 
registered,  whether  with  absolute,  qualitied,  or  possessory  title. 

73.  All  costs,  cliam'cs,  and  expenses  that  arc  Costs  of 
mciiiTed  by  any  parties  m  or  about  any  proceeain;:,^s  for  regi.',try. 
for  reffistration  of  land  shall,  unless  the  parties 
otherwise  agree,  be  taxed  by  the  taxing  officer  of 
the  Court  of  Chancery  (c<)  as  between  solicitor  and 
client,  but  the  persons  by  whom  and  the  i)roportions 
in  which  such  costs,  charges,  and  expenses  are  to 
be  paid  shall  be  in  the  discretion  of  the  registrar, 
and  shall  be  determined  according  to  orders  of  the 
registrar,  regard  being  had  to  the  following  provi- 
vision,  namely,  that  any  applicant  under  this  Act  is 
liable  2)rimd  facie  topay(/')  all  costs,  charges,  and 
expenses  incurred  by  or  in  consequence  of  his  appli- 
cation, except  in  a  case  where  parties  object  whose 
rights  are  sufficiently  secured  without  their  appear- 
ance, or  where  any  costs,  charges,  or  expenses  are 
incurred  unnecessarily  or  improperly,  and  subject 
to  this  proviso,  that  any  party  aggrieved  by  any 
order  of  the  registrar  under  this  section  may  appeal 
in  the  prescribed  manner  to  the  Court  (c),  which 
may  annul  or  confirm  the  order  of  the  registrar, 
with  or  without  moditication. 

If  any  person  disobeys  any  order  of  the  registrar 
made  in  pursuance  of  this  section,  the  registrar  may 
certify  such  disobedience  to  the  Court  (r),  and 
thereupon  such  person,  subject  to  such  right  of 
appeal  as  aforesaid,  may  be  punished  by  the  Court 
in  the  same  manner  in  all  respects  as  if  the  order 
made  by  the  registrar  were  the  order  of  the  Court. 

This  section,  originally  confined  to  costs  of  applications  "for 
registration  of  land,"  has  been  extended  by  Kule  269  (p.  409)  to 
all  proceedings  in  the  registry,  and  by  the  same  rule  the  taxing 
ofHcers  of  the  Chancery  Division  are  appointed  to  carry  out 
taxations  under  it. 

{a)  The  words  "  Court  of  Chancery"  in  the  section  must  have 
been  left  in  it  by  inadvortiMicc  from  an  earlier  draft,  as,  owing 
to  the  Judicature  Act,  1873,  the  Court  hud  ceased  to  exist  when 
the  Act  was  passed. 
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1875  Act,         (h)  prima  facie  liable  to  pay — These  words  appear  to  imply 
Sect.  73.      some  modification   of    the    ordinary  rule  that  costs  follow  the 

event,  and  to  place  costs  of  opposing  applications  for  absolute 

title  to  a  certain  extent  on  the  same  footing  as  those  of  opposing 
a  private  Act  of  Parliament,  though  probably  not  to  the  same 
degree  in  favour  of  the  objector.  Where,  for  instance,  an 
applicant  applies  for  absolute  title  for  the  purpose  of  settling  a 
really  doubtful  point  of  law,  which  the  objector  would  have 
been  willing  to  leave  undecided,  it  seems  hardly  fair  on  the 
latter  that  he  should,  if  unsuccessful,  have  to  pay  the  costs 
occasioned  by  his  opposing  the  application.  On  the  other  hand, 
the  costs  of  an  unsuccessful  objection,  frivolously  raised,  ought 
hardly  to  be  chargeable  to  the  applicant,  though  it  might  be 
difficult  to  say  that  they  were  incurred  "unnecessarily  or  im- 
properly." The  exact  degree  of  unsoundness  in  an  objection  which 
will  disentitle  the  objector  to  his  '■'prima  facie  "  right  to  costs 
under  this  section,  or,  still  further,  cause  him  to  be  ordered  to 
pay  the  costs  of  the  applicant,  can  hardly  be  estimated,  except 
from  examples  in  actually  decided  cases. 

(c)  in  the  prescribed  manner  to  the  Court — The  Court  is 
defined  in  sect.  114  and  Eule  2o4,  and  appeals  and  applications 
to  it  are  regulated  by  Eules  236  et  seq. 


Douhtful  Questions  arisinr/  on  Title. 

Registrar  74.  Whenever,  upon  the  examination  of  the  title 

case  for''        to  any  hmcl  the  registrar  entertains  a  clouht  as  to 
Court  of  law    any  matter  of  law  or  fact  arising-  upon  such  title, 

or  direct  -,      •^  ,i  ^^       ,•  i>  l       '     l 

issue.  he  may,  upon  the  application  oi  any  jjarty  inter- 

ested in  such  land,  refer  a  case  for  the  opinion  of 
any  of  her  Majesty's  superior  Courts,  with  poAver 
for  the  Court  to  direct  an  issue  to  be  tried  before 
any  jury  for  the  j^urpose  of  determining"  any  fact; 
the  registrar  may  also  name  the  parties  to  such  case, 
and  the  manner  in  which  the  proceedings  in  relation 
thereto  are  to  be  brought  before  the  Court  to  which 
such  case  is  referred. 

This  section  appears  to  have  been  framed  in  regard  to  the 
procedure  in  the  superior  Courts  before  the  Judicature  Acts. 
Eule  231,  and  the  following  rules  as  to  procedure  and  appeals, 
seem  to  cover  the  same  ground,  besides  applying  to  almost  all 
classes  of  proceedings  in  the  registry,  and  will  probably  be  used 
in  preference  to  this  section. 

cJurTor^^  75.   The  opinion  of  any  Court  to  whom  any  case 

decision  of       is  rcfcrrcd  by  the  registrar  shall  be  conclusive  on 
cSusive.  ^^   all  the  parties  to  such  case,  unless  the  Court  before 
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wlioni    sucli    case   is  heard   permits   an    appeal    to    1875  Act, 
be  had.  ^^'^-  ^^- 

See  the  note  to  the  last  section. 

76.  Wliere  any  infants,  married  women,  idiots,  intervention 

•     .  •/  „  1  •      1  1  I   ^f  Court  m 

hniatic's,  persons  oi  unsomicl  mind,  persons  absent  caseofinca- 

beyond  seas,  or  persons  yet  unborn,  ai-e  interested  j^'^JJo^g^]*^ 

in  the   kind   in  respect   of  the   title   to  which  any 

question    arises    as    aforesaid,    any    other    persons 

interested  in  such  land  may  apply  to  "the  Court," 

as   defined    by  this   Act,   for  a  direction    that  the 

opinion  of  the  Court  to  whom   the  case  is  referred 

under  this  Act   shall    be    conclusively   binding-  on 

such     infants,    married    women,    idiots,     lunatics, 

persons  of  unsound  mind,  persons  beyond  the  seas, 

or  unborn  persons. 

"The  Court "  is  defined  by  sect.  114  and  Eule  234.  Procedure 
on  original  applications  to  the  Court  is  regulated  by  liules  234 
ei  seq.  See  also  sect.  85  {posf,  p.  208),  by  which  the  Trustee 
Act  is  made  to  apply  to  registered  land  and  charges,  and  see 
sects.  87,  88  {post  p.  209). 

77.  'I'hc  Court  as  defined  by  this  Act  shall  hear  Power  of 
the  allegations  of  all    parties  appearing  before  it.  [;,'ieJes**'s  of"'^ 
It    nuiy    disapprove    altogether    or    may   approve,  incapacitated 
either  with   or  without  modification,   of  the  direc-  p^"^^""^^- 
tions  of  the  registrar  in  respect  to  any  case  referred 

as  to  the  title  of  land  ;  it  may  also,  if  necessary, 
appoint  a  guardian  or  other  person  to  appear  on 
behalf  of  any  infants,  marric^d  women,  idiots, 
lunatics,  persons  of  unsound  mind,  persons  aljsent 
be}'ond  seas,  or  unborn  persons  ;  and  if  such  Court 
is  satisfied  that  the  interests  of  the  persons  labour- 
ing- under  disability,  absent,  or  unborn,  will  be 
sufficiently  represented  in  any  case,  it  shall  make 
an  order  declaring  that  all  persons,  ^yhh  the  excep- 
tions (if  any)  named  in  the  order,  arc  to  be  con- 
clusively bound,  and  thereu])on  all  jiersons  with 
such  exceptions  (if  an}^)  as  aforesaid,  shall  be  con- 
clusively bound  Ijy  any  decisi(m  of  the  Court  having 
cognizance  of  the  case  in  which  such  persons  are 
concerned. 

See  the  note  to  the  last  section. 


202 


The  Land  Transfer  Act,  1875. 


1875  Act. 
Sect.  78. 

Zoss  of  land 
certifcatc,  or 
certificate  of 
charge,  or 
office  copy  of 
lease. 


As  to  Land  Ccriificaics^  Office  Copies  of  Leases^  and 
Certificates  of  Charge. 

78.  Lf  (i^m  ^ttud  certificate  or  office  copy  of  a  rerjis- 
tcrcd  lease  or  certificate  of  charge  is  lost,  mislaid,  or 
destroged,  the  registrar  mag,  upon  being  satisfied  of  the 
fact  of  such  loss,  mislaging,  or  destruction,  grant  a  nciu 
land  certificate  or  office  copg  or  certificate  of  charge  in 
the  place  of  the  former  one. 

This  section  is  repealed  by  Schedule   I.  to  the  Act  of   1897, 
being  rejilaced  by  sub-sect.  (3)  of  sect.  8  of  that  Act  (i5.  292). 


Renewal  of 
land  certifi- 
cate, or  cer- 
tificate of 
charge,  or 
oflice  copy  of 
lease. 


79.  The  registrar  may,  upon  tlie  delivery  nj)  to 
liim  up  of  a  land  certificate,  or  of  an  office  copy  of  a 
registered  lease  («),  or  of  a  certificate  of  charge, 
grant  a  new  land  certificate  or  office  co])j  of  a  lease 
or  certificate  of  charge  in  the  place  of  the  one 
delivered  up. 

{a)  See  the  note  to  the  next  section. 


Land 

certificate, 
certificate  of 
charge,  and 
office  copy  of 
lease  to  be 
evidence. 


80.  Any  land  certificate  or  certificate  of  charge 
shall  be  ptrimd  facie  evidence  of  the  several  matters 
therein  contained,  and  the  office  coj^y  of  a  registered 
lease  («)  shall  be    evidence  of  the  contents  of   the 


registered  lease. 


(«)  By  Eules  55  and  94  (pp.  347,  358)  (made  under  the 
authority  of  sect.  22  (6)  (b) ),  the  provisions  of  the  Act  relating 
to  the  issue  of  office  copy  registered  leases  are  virtually  repealed, 
and  by  Eules  55  and  94  the  provisions  of  this  Act  relating  to 
land  certificates  are  applied  to  leasehold  land. 


Effect  of 
deposit  of  land 
certificate. 


81.  ^idjject  to  ang  registered  estates,  charges,  or 
rights,  the  deposit  of  the  land  certificate  in  the  case  of 
freehold  land,  and  of  the  office  copg  of  the  registered  lease 
in  the  case  of  leasehold  land,  shall,  for  the  purpose  of 
creating  a  lien  on  the  land  to  which  such  certificate  or 
lease  relates,  he  deemed  equivalent  to  a  deposit  of  the  title 
deeds  of  the  land. 

This  section  is  repealed  by  Schedule  I.  to  the  Act  of  1897, 
being  replaced  by  sub-sect.  6  of  sect.  8  of  the  same  Act  (p.  295). 
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Special  Hereditaments. 

82.*  The  registrar  may  register  the  proprietor  of    1875  Act, 
any  advowson,  rent,  tithes  impropriate,  or  otlier  in-   J*^^^-  °2. 
corporeal  liereditaments  of  freehold  tenure,  enjonedin  Registry  of 
f/ross[a),  also  tlie  proprietor  oi  any  mines  or  minerals  and  other 
where  the  same  have  been  severed  from  the  land,  in  ^.^'''''^  ^^'^^' 
th(>  same  manner  and  with  the  same  incidents  in  and 
witli  wliicli  he  is  by  this  Act  empowered  to  register 
land,  or  as  near  thereto  as  circumstances  admit. 

t  The  registrar  may  also  in  the  prescribed  manner 
register  any  fee  farm  grant,  or  other  grant,  reserving 
rents  or  services  (^)  to  which  the  fee  simple  estate  in 
any  freehold  land  about  to  be  registered  or  registered 
may  be  subject,  with  such  particulars  of  the  land  or 
services,  and  the  conditions  annexed  to  the  non-pay- 
ment or  non-performance  or  otherwise  of  such  rent 
and  services  as  may  be  prescribed,  and  any  record  so 
made  shall  be  conclusive  evidence  as  to  the  rents, 
services,  and  conditions  so  recorded,  and  such  fee 
simple  estate  as  last  aforesaid  shall  be  subject  thereto 
accordingly. 

*  As  to  the  first  paragi-aph  of  this  section,  see  Eules  83  and 
84  (p.  355). 

A  manor,  or  repnted  manor,  consisting  of  corporeal  and  incor- 
poreal hereditaments,  may  be  registered  under  this  paragrapli. 
See  Rules  61,  62. 

As  to  the  proprietorship  of  mines  not  severed  from  the  land, 
see  sect.  18  (c). 

f  The  second  paragraph  is  apparently  intended  to  apply  to  the 
entry  of  a  rent  as  an  incumbrance  against  the  land  out  of  which 
it  is  issuing.  If  the  rent  is  in  existence  at  tlie  time  of  the  first 
registration  of  tlio  land,  no  special  application  for  its  registra- 
tion will  be  needed,  as  it  will  appear  in  the  course  of  the 
examination  of  the  title.  If  it  is  created  subsequently  to  the 
registration  of  the  land,  and  on  the  occasion  of  a  transfer  of  the 
land,  the  application  will  be  according  to  Eulo  83.  If  it  is 
created  on  any  other  occasion,  no  specific  provision  is  made  by 
the  rules  as  to  its  registration  ;  presumably  an  application  in 
writing  will  have  to  be  made  by  the  person  entitled,  and  the 
original  deed,  with  a  copy  for  filing,  will  bo  delivered  at  the 
registry.  (Precedent  LI.,  p.  497.)  In  either  case,  as  the  Acts 
do  not  confer  on  a  registered  proprietor,  as  such,  any  power  to 
reserve  or  create  a  rent,  the  application  must  be  accompanied  by 
evidence  that  the  person  creating  or  reserving  the  rent  was 
entitled  to  the  land  in  fee  simple  for  his  own  benefit,  or  that 
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1875  Act,  lie  had  power  to  create  or  reserve  llio  rent.  "Where  the  pro- 
Sect.  82.  jirietor  is  himself  a  registered  purchaser  for  value,  or  his  suc- 
■         ■ cessor  iu  title,  his  written  statement  that  he  has  done  nothine:  to 

deprive  himself  of   the  ]-ight  to  make  the  grant  will  usually 

sutlice  for  this  purpose. 

(a)  The  words  "  enjoyed  in  gross"  are  repealed  Ly  Sched.  I.  to 
the  Act  of  1897.  But  it  is  not  to  be  supposed  that  an  obviously 
appurtenant  hereditament  {e.ff.,  a  right  of  wa}')  may  be  separately 
registered  under  this  section. 

(b)  fee  farm  grant  or  other  grant  reserving  rents  or  services 
— These  words  (it  is  submitted)  comprise  any  grant  reserving  or 
creating  a  rentcharge.  "With  regard  to  the  exact  nature  of  a 
'■fee  farm  grant"  and  as  to  whether,  in  strictness,  anyone  but 
the  Sovereign  has  been  able  to  make  one  since  the  Statute  of 
Quia  Emptores.  see  Co.  Litt.  143  (b),  and  note  (-t)  in  Mr.  Butler's 
edition  of  Cruise's  Digest,  Yol.  3,  p.  274,  Tit.  XXYIII.  "  Eents," 
Chap.  I.,  ss.  13,  14  ;  and  the  note  to  Bradbury  v.  Wright,  2  Doug. 
K.  B.  Eep.  624.  In  the  only  recent  case  on  the  subject  {Adnam 
V.  Earl  of  Sandwich,  2  Q.  B.  D.  485)  the  rent  had  been  granted 
by  the  Crown. 

In  jiraetice,  especially  in  Lancashire,  land  is  freciiicntlj'  granted 
for  building  purposes  at  perpetual  rents,  sometimes  called  fee  farm 
rents  ;  and  iee  farm  grants  (so  called)  are  also  sometimes  created 
for  mortgage  purposes,  especially  in  Ireland.  If,  as  is  practically 
invariable,  the  grant  contains  a  power  of  distress  and  entry  in 
favour  of  the  grantor,  his  heirs  and  assigns,  the  C[uestion  of  its 
validity  as  a  fee  farm  grant  is  of  minor  importance,  for  there 
seems  to  be  little  doubt  that  the  insertion  of  such  a  power 
renders  the  document  valid  as  a  rentcharge.  (Note  5  to  Co.  Litt. 
143  (b).)  On  the  whole,  it  is  safer  to  avoid  the  use  of  the  term 
"  fee  farm  "  altogether  in  grants  or  reservations  of  rent. 

The  Acts  and  Eules  make  no  special  provision  for  withdrawal 
of  a  registered  rent  from  the  register  on  its  ceasing  to  exist. 
But  Iiule  16  (p.  337)  appears  to  give  the  necessary  authority, 
on  due  proof  of  cesser  being  adduced. 


Enactments 
as  to  regis- 
tration. 


General  Provisions. 

83.  The  following  enactments  shall  be  made  with 
res])ect  to  registration  of  title  : — 

(L)  There  shall  not  he  entered  on  the  register  or  he 
receivable  hj  the  registrar,  any  notice  of  any 
trust,  implied,  express,  or  constructive  (a)  ;  and 

(2.)  JVo  person  s/tall  he  registered  as  proprietor  of  any 
undivided  share  in  any  land  or  charge,  and  a 
niimher  of  j^crsons  exceeding  the  prescribed 
number  shall  not  he  registered  as  proprietors  of 
the  same  land  or  charge  ;  and  if  the  number  of 
2)ersons  shozving  title  exceeds  such  pirescribed 
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niunhcr,  such  of  Ihcm  not  excecdinr/  Ike  pre-    1875  Act, 
scribed  number  as  may  be  agreed  upon,  or  as  _Sect^3^ 
the  registrar  majj  in  case  of  difference  decide, 
shali  be  registered  as  proprietors  (a) ;  and 

(3.)  Upon  tlie  occasion  of  the  registry  of  two  or 
more  jiersoiis  as  proprietors  (;f  the  same 
land  or  of  the  same  cliarge,  an  entry 
may,  ivith  their  consent  (b),  be  made  on  the 
register,  to  the  effect  that  when  the  num- 
ber of  such  proprietors  is  reduced  behjw  a 
certain  specified  numljer,  no  registered 
disposition  of  such  kind  or  charge  shall  be 
made,  except  under  tlie  order  of  the  Court 
[or  of  the  registrar,  after  inquiry  into  title, 
subject  to  an  appeal  to  tlie  Court. 

Subject  to  general  rules,  wherever  regis- 
tered land  or  a  charge  is  to  be  entered  in 
the  names  of  two  or  more  joint  proprietors, 
the  registrar  shall  make  such  entry  under 
this  sub-section  as  may  be  prescribed,  un- 
less it  is  shown  to  his  satisfaction  that  the 
joint  proprietors  are  entitled  for  their  own 
benefit]  (c) ;  and 

(4.)  Where  kind  is  registered  in  the  names  of 
husband  and  wife  as  co-proprietors,  no 
registered  disposition  of  such  land  shall 
take  place  until  the  wife,  if  alive,  has  been 
examined  in  the  prescribed  manner  and 
has  assented  to  such  disposition  after  full 
explanation  of  her  rights  in  the  land  and 
of  the  effect  of  the  i)roposed  disposi- 
tion (d) ;  and 

(5.)  Regis tcrcd  land  shall  be  described  in  such  manner 
as  the  registrar  thinks  best  calculated  to  secure 
accuracy,  but  such  description  shall  not  be  con- 
clusive as  to  the  boundaries  or  extent  of  the 
registered  land(g)  ;  and 

(6.)   JVo    alteration    sJiall   be  made    in    the  registered 
description  of  land,   except  under  the  order  of 
the  Court  or  by  way  of  explanation  ;  but  this 
provision  shall  not  be  construed  to  extend  to 
registered   dealings    leith    registered    land    in 
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1875  Act,  separate  parcels  hj  the  registered  description 

^^^^-  ^^-  althouijh    sHvti   land  teas  originally  registered 

as  one  estate  (//)  ;  and 
(7.)  Previously  to  registering  any  proposed  pur- 
chaser as  first  proprietor  of  any  land  or  to 
registering  any  disposition  of  land,  it  shall 
be  the  duty  of  the  registrar  to  ascertain 
that  all  such  stamp  duties  have  been  satis- 
fied as  would  be  payable  if  the  land  had 
been  conveyed  by  an  unregistered  dispo- 
sition to  such  proposed  purchaser,  or  the 
disjDOsition  to  be  registered  had  been  an 
unregistered  disposition  (/) : 
(8.)  The  provisions  of  this  Act  with  respect  to  the 
liability  of  registered  land  to  succession 
duty  and  to  the  grant  of  a  certificate  by 
the  Commissioners  of  Inland  Revenue  in 
respect  of  the  exemption  from  succession 
duty,  and  to  the  notification  of  such  ex- 
emption on  the  register,  and  to  the  effect 
of  such  notification,  shall  apply  with  the 
necessary  variations  to  a  registered  charge 
under  this  Act(/}. 

{a)  Sub-sects.  1  and  2  are  repealed  by  sect.  14  and  Scbed.  I. 
of  the  Act  of  1897;  the  following  sub-section  being  substituted 
for  sub-sect.  1  : — 

''Neither  the  registrar  nor  any  j^crson  dealing 
with  registered  land  or  a  charge  shall  be  affected 
with  notice  of  a  trust,  express,  implied,  or  con- 
structive ;  and  references  to  trusts  shall,  as  far  as 
possi]jle,  be  excluded  from  the  register." 

The  intention  is  the  same  as  that  of  the  repealed  sub-section, 
but  it  having  been  found  impracticable  to  avoid  references  to 
trusts  on  all  occasions,  the  better  plan  seemed  to  be  to  permit 
their  entry  when  unavoidable,  but  to  prevent  the  entry  from 
having  any  effect. 

{b)  The  words  in  italics  are  repealed  by  Sched.  I.  to  the  Act 
of  1897.     See  the  next  note. 

(c)  The  words  in  thick  square  brackets  are  added  by  Sched.  I. 
to  the  Act  of  1897.  In  making  this  addition  to  the  Act,  the 
legislature  apparently  intended  to  place  an  obstacle  in  the  way 
of  fraudulent  dealings  by  sole  trustees.  AVhether  this  was  so 
much  needed  as  to  warrant  so  serious  an  interference  with  ordi- 
nary practice  may  be  doubted. 
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Eules  185,  187  (pp.  387,  388)"recluce  tlio  ineonvonienoos  intro-     1875  Act, 
duced  by  the  aiiioudineiit  very  considerably,  but  cannot  entirely      Sect.  83. 
remove  them.     It  is  submitted  tliat  a  repeal  of  the  paragraph 
from  "  subject  to  general  rules  "  down  to  "  own  benefit  "  would 
bo  advisable. 

{(I)  This  sub-section  lias,  practically,  no  application  now.  See 
the  note  to  sect.  44.  Rules  273  to  275  regulate  the  procedure, 
■where  an  e.vaminatiou  is  necessary.     And  see  sect.  87. 

(ff)  This  sub-section  is  repealed  by  sect.  M  (1)  and  Sched  I. 
to  the  Act  of  1897,  being  replaced  by  sect.  14  (2j  of  same  Act, 
and  see  Rules  209  to  221. 

(A)  Repealed  by  Sohod.  I.  to  the  Act  of  1897.  SeeRule220,p.397. 

(«■)  See  Rules  1G4  and  165  (p.  380).  As  to  the  registration 
of  a  proposed  purchaser,  see  sects.  5  (1)  (p.  132)  and  11  (1) 
(p.  140);  in  cases  where  a  conveyance  is  dispensed  -with,  the 
stamp  duty  can  be  impressed  either  on  the  application  for  regis- 
tration, or  on  the  receipt  for  the  purchase-money. 

{J)  The  "provisions  of  this  Act"  referred  to  are  in  sect.  18 
(pp.  148  to  150).  The  provisions  of  the  Act  of  1897,  sect.  13,  and 
Rules  171  to  174  (p.  383),  do  not  apply  to  charges;  consequently, 
should  any  question  of  succession  duty  ever  arise  in  connection 
■with  a  charge,  it  will  be  decided  in  accordance  with  this  sub-section. 

But  "  no  bondjide  purchaser  of  property  for  valuable  consider- 
ation, under  a  title,  not  appearing  to  confer  a  succession, "_  is 
liable  to  the  charge  of  succession  duty,  unless  he  has  notice. 
(Succession  Duty  Act,  1853,  sect.  52.) 

84.  AYherc  any  land  is  about  to  be  registered,  Annexation 

.,  ^•'  1         1     •         1         ill         J  0  lof  conditions 

or  any  registered  land  is  about  to  be  transierrecl  to  registered 
to  a  purchaser  for  valuable  consideration,  there  may  i^^d. 
be  registered  as  annexed  thereto,  subject  to  general 
rules  and  in  the  prescribed  manner,  a  condition 
that  such  land  or  any  specified  jjortion  thereof  is 
not  to  be  built  on,  or  is  to  be  or  not  to  be  used  in  a 
particular  manner,  or  any  other  condition  running 
with  or  capable  of  being  legally  annexed  to  land, 
and  the  first  proprietor  and  every  transferee,  and 
every  other  person  deriving  title  from  him,  sluiU  be 
deemed  to  be  affected  with  notice  of  such  condition  ; 
nevertheless,  any  such  condition  ma}^  be  modified 
or  discharged  by  order  of  the  Court,  on  proof  to 
the  satisfaction  of  the  Court  that  such  modification 
will  be  beneficial  to  the  persons  principally  inte- 
rested in  the  enforcement  of  such  condition. 

The  following  amendment  is  made  in  this  section  by  Sched.  I. 
to  the  Act  of  1897  :— 

"  Conditions  maybe  annexed  to  land  at  anytime, 
and  the  section  shall  apply  to  any  restrictive  con- 
dition capable  of  affecting  assigns  by  way  of  n(itice." 
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1875  Act, 
Sect.  84. 


Hegisterod 
lauds  to  be 
■within  the 
Trustee  Act, 
1850. 


It  is  now  well  settled  that  onlj  restrictive  or  negative  cove- 
nants can  be  annexed  to  land  in  the  manner  referred  to  in 
this  section  as  amended.  Covenants  to  do  work  or  to  spend 
money  are  merely  personal,  and  do  not  atfect  the  covenantor's 
assigns,  even  if  they  have  notice.  {Austerbcrry  v.  Corporation  of 
Oldham,  29  Ch.  D.  750). 

The  subject  is  fully  discussed  in  Dart.  (6th  edit.),  pp.  862 
and  following,  the  leading  cases  being  Tulk  v.  Moxlun/''  and 
London  and  ISouth-  Western  Rail.  Co.  v.  Gomm.\ 

As  to  annexmg  conditions  on  the  first  registration  of  land, 
see  Eule  40  (p.  343) ;  on  transfer,  Eule  102  (p.  362) ;  and  on  other 
occasions,  Eule  184  (p.  387). 

Owing  to  the  great  difficulty  of  removing  conditions  which 
have  been  registered,  it  is  not  recommended  to  annex  them 
generally,  except  on  actual  transfer.  On  purchases  by  private 
contract,  a  purchaser  who  enters  into  restrictive  covenants  himself 
will  sometimes  insist  on  similar  covenants  being  registered  as  to 
the  whole  or  part  of  the  land  retained  by  the  vendor.  If  the 
vendor  cannot  refuse  this  he  should  endeavour  to  insert  a  limit 
of  time— say  20  years— after  which  the  entry  may  be  removed. 

As  far  as  is  practicable,  conditions  which  do  not  run  with  the 
land  are  excluded  from  the  register  altogether.  But  sometimes 
positive  and  negative  covenants  are  so  intermingled  in  one  docu- 
ment that  it  is  practically  impossible  to  separate  them.  In  such 
cases  the  whole  document  is  registered,  with  a  note  confining  the 
operation  of  the  entry  to  such  of  the  conditions  as  are  within  this 
section. 

Eule  3  (p.  335)  provides  for  the  registration  in  the  "  Property 
Eegister  "  of  the  benejit  of  a  restrictive  covenant  over  other  land. 

It  is  conceived  that  agreements  providing  against  the  acquisition 
of  easements  are  within  this  section  as  amended  j  see  ante,  p.  66. 

85.  All  the  provisions  of  the  Trustee  Act,  1850, 
and  of  any  Act  amending  the  same,  shall  apply  to 
land  and  charges  registered  under  this  Act,  but  this 
enactment  shall  not  prejudice  the  applicability  to 
such  land  and  charges  of  any  provisions  of  such 
Acts  relating  to  land  or  clioses  in  action. 

The  Trustee  Act,  1850  (13  &  14  Yict.  c.  60),  made  provision 
for  dealing  with  land  and  mortgages  belonging  to  lunatic 
trustees  and  mortgagees,  infant  trustees  and  mortgagees, 
trustees  out  of  the  jurisdiction,  and  various  other  cases  of 
difficulty  arising  in  relation  to  trust  and  mortgage  estates  ;  and 
for  tho  making  of  vesting  orders  in  various  cases. 

The  Act  is  now  repealed  (except  as  to  jurisdiction  in  lunacy  in 
Ireland)  by  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  and  the  Trustee 
Act,  1893  (56  &  57  Yict.  c.  53),  and  re-enacted  by  corresponding 
jjrovisions  in  those  Acts.  I'y  virtue  of  sect.  38  (1)  of  the  Inter- 
pretation Act,  1889,  such  re-enacted  provisions  now  apply  to 
registered  land  and  charges. 


*  2  Pb.  774. 


t  20  Ch.  D.  562. 
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86.  Tlie    registrar     sliall     not,     nor     sliall     the    1875  Act, 
assistant  registrar  nor  any  person  acting  under  his     ^^^^-  ^^- 
aiitliority,  or  under  any  order  or  general  rule  made  indemnity  of 
in  pursuance  of  this  Act,  Ije  lijiljle  to  any  action,  '**^&"**'''"'- 
suit,  or  proceeding  for  or  in  respect  of  any  act  or 
matter  bond  fide  done  or  omitted  to  be  done  in  the 
exercise  or  supposed  exercise  of  the  powers  of  this 

Act  or  any  order  or  general  rule  made  in  pursuance 
of  this  Act. 

As  to  3Iarried  Women. 

87.  Where  a  married  woman,  entitled  for  her  Provision  as 
separate  use,  and  not  restrained  from  anticipation,  ^^^^^"^ 
is    desirous   of   giving   any    consent,    or   becoming 

party  to  any  proceeding  under  this  Act,  she  shall 
be  deemed  to  be  an  unmarried  woman,  but  when 
any  other  married  woman  is  desirous  of  giving  any 
consent,  or  becoming  party  to  an}'  proceeding 
under  this  Act  she  shall  be  examined  in  the  pre- 
scribed manner,  and  it  shall  be  ascertained  that  she 
is  acting  freely  and  voluntarily,  and  the  Court  may, 
where  it  sees  iit,  appoint  a  person  to  act  as  the  next 
friend  of  a  married  woman  for  the  purpose  of  any 
proceeding  under  this  Act,  and  may  from  time  to 
time  remove  or  change  such  next  friend. 

See  Eules  273  to  275  (p.  412). 

Cases  very  rarely  arise  under  this  section,  as  a  married 
■woman  becoming  entitled,  or  having  been  married,  since  1882 
takes  for  her  separate  use.  (Married  Women's  Property  Act, 
1882,  sect.  5.) 

^5  to  Infants  and  Lunatics. 

88.  Where  any  person  who  (if  not  under  disa-  Provision  as 
bility)  might  have  made  any  application,  given  any  go^^^'Sr" 
consent,  done  any  act,  or  been  party  to  any  pro-  disabiUty. 
ceeding  ni  relation  to  any  land  or  charge  under  this 

Act,  is  an  infant,  idiot,  or  lunatic,  the  guardian  or 
committee  of  the  estate  respectively  of  such  person 
may  make  such  applications,  give  such  consents,  do 
such  acts,  and  be  party  to  such  proceedings,  as 
such  person  respectively,  if  free  from  disability, 
might  have  made,  given,  done,  or  been  party  to, 
and  shall  otlierwise  represent  such  person  for  the 
purposes  of  this  Act ;  wliere  tliere  is  no  guardian  or 

B.  P 
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committee  of  the  estate  of  any  such  person  as  afore- 
said, being  infant,  idiot,  or  lunatic,  or  Avhere  any 
person  is  of  unsound  mind  or  incapable  of  managing 
his  affairs,  but  has  not  been  found  lunatic  under  an 
inquisition,  it  shall  bo  lawful  for  the  Court  to 
a])point  a  guardian  of  such  person  for  the  purpose 
of  any  proceedings  under  this  Act,  and  from  time 
to  time  to  change  such  guardian. 

Cf.  sect.  76.  As  to  the  mode  of  application,  see  Eules  234, 
230,  and  239  (pp.  401  and  402). 

As  to  Notices. 

89.  Every  person  whose  name  is  entered  on  the 
register  as  proprietor  of  land  or  of  a  charge,  or  as 
cautioner,  or  as  entitled  to  receive  any  notice  (a),  or 
in  any  otlier  character,  shall  furnish  to  the  registrar 
a  place  of  address  in  the  United  Kingdom  (b). 

(o)  See  sect.  65  ;  sect.  58  as  to  restrictions. 

(b)  As  to  service  of  notices,  see  Rules  256  to  259  (pp.  405,  406). 
As  to  entry  of  address  in  Proprietorship  Eegister,  see  Eule  6 
(p.  335). 

90.  Every  notice  by  this  Act  required  to  be 
given  to  any  person  shall  be  served  personally,  or 
sent  through  the  post  in  a  registered  letter  marked 
outside  ''  Ofhce  of  Land  Registry,"  and  directed  to 
such  person  at  the  address  furnished  to  the  registrar, 
and  unless  returned,  shall  be  deemed  to  have  been 
received  by  the  person  addressed  within  such 
period,  not  less  than  seven  days,  exclusive  of  the 
day  of  posting,  as  may  be  prescribed. 

See  Eules  256  to  259  (pp.  405,  406). 

91.  Her  Majesty's  Postmaster  General  shall  give 
directions  for  the  immediate  return  to  the  registrar 
of  all  letters  marked  as  aforesaid,  and  addressed  to 
any  person  who  cannot  be  found,  and  on  the  return 
of  any  letter  containing  any  notice,  the  registrar 
shall  act  in  the  matter  requiring  such  notice  to  be 
given  in  manner  prescribed. 

See  Eule  259  (p.  406). 

92.  A  purchaser  for  valuable  consideration  shall 
not  be  affected  by  the  omission  to  send  any  notice 
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by  tills  Act   directed  to  bo  given,  or  by  the  non-    ^^^^^\^^^ 
receipt  tliereoi.  

to  send 
ry        '  p      -rt      /<  notices. 

Specific  Performance. 
93.*  Where  a  suit  is  instituted  for  the  specific  Power  of 
performance   of   a  contract   rehiting   to   re^^'istered  forTp(^ifi"' 
land,  or  a  registered  charge  («),  the  Court  liaving  cog-  performance, 
nizance  of  such  suit  may  by  sunnnons,  or  by  such 
other  mode  as  it  deems  expedient,  cause  all  or  any 
parties  who  have  registered  estates  or  rights  [h)  in 
such   land  or  charge,  or  have   entered  up  notices, 
cautions,    or   inhibitions  {c)   against    the    same,    to 
appear  in  sucli  suit,  and  show  cause  why  such  con- 
tract should  not  be  specifically  performed,  and  the 
Court  may  direct  that  any  order  made  by  the  Coui't 
in  such  suit  shall  be  binding  on  such  parties  or  any 
of  them. 

^'  This  section  seems  intended  to  afford  tlie  means  of  clearing  a 
registered  title  for  the  purpose  of  completing  a  sale,  if  from  any 
reason  the  usual  methods,  given  in  other  parts  of  the  Act  for 
removing  obstacles,  are  not  available.  The  action  contemplated 
by  the  section  may,  it  is  apprehended,  be  brought  either  by  a 
purchaser  against  a  vendor  (as  contemplated  in  the  next  section) 
or  by  a  vendor  against  a  purchaser. 

(rt)  It  is  conceived  that  this  must  mean  a  contract  to  sell  under 
a  registered  charge ;  for  an  action  for  specific  performance  of  a 
contract  to  lend  money  on  mortgage  is  not  maintainable,  {liocjers 
v.  ChiiUh,  27  Beav.  175;  Western  WcKjon  Co.  v.  West,  {\'6^2) 
I  Ch.  271.) 

{b)  registered  estates  or  rights — Those  words  seem  to  contem- 
plate the  case  where  the  contract  has  been  made  by  a  beneficial 
owner,  who  is  not  registered  as  proprietor,  and  to  furnish  a 
means  of  compelling  the  registered  proprietor  to  show  cause  why 
the  contract  should  not  be  carried  out.  The  summons  should 
include  a  claim  for  rectification  of  the  register  under  sect.  9o. 

(f)  who  have  entered  up  notices,  cautions  or  inhibitions — 
These  words  appear  to  refer  to  cases  where  (as  must  occasionally 
occur)  complications  and  doubts  have  arisen  in  regard  to  the 
beneficial  ownership  of  registered  land.  In  such  cases,  unless 
the  rival  claimants  can  agree  to  treat  the  registered  proprietor 
as  a  trustee  for  all  of  them,  they  will,  of  course,  protect  them- 
selves by  cautions  and  other  protective  entries  on  the  register. 
By  this  means  the  registered  title  becomes  clouded,  and  if  there 
is  any  plausibility  in  the  claims  the  land  may  (apart  from  this 
section)  become  practically  unsaleable  for  an  indefinite  period — 
as  occasionally  happens  in  the  case  of  unregistered  land  where 
doubts  as  to  title  exist— withoiit  its  being  in  the  power  of  the 
owner  to  bring  his  opponent's  claims  to  trial  in  any  definite  way. 
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1875  Act,  Under  this  section  an  owner  wishing-  to  sell,  and  being  willing 
Sect.  93.      to  face  the  risk  of  defeat,  can  (it  would  seem)  enter  into  a  con- 

tract,  and  himself  bring  an  action  for  specific  performance  under 

circumstances  which  Avill  preclude  the  defence,  that  if  the  decree 
is  made  the  purchaser  will  be  "purchasing  a  lawsuit."*  All 
claimants  whose  claims  can  affect  a  registered  purchaser  can  be 
brought  before  the  Court,  and  the  Court  can  adjudicate  finally 
on  the  rival  claims,  which  it  frequently  cannot  do  in  the  case  of 
unregistered  land.f     See,  as  to  costs,  the  next  section. 

A  similar  result  could  probably  be  obtained  by  proceeding 
tinder  sect.  95  or  9G  for  rectification  of  the  register. 

Eestrictions  under  sect.  58  are  not  referred  to  in  this  section. 
They  can  be  set  aside  by  order  of  Court  under  sect.  59,  and 
there  seems  no  reason  why  such  an  order  should  not  be  made 
in  an  action  dealing,  under  this  section,  with  other  matters. 

Inhibitions  can  be  discharged  by  the  Court  or  the  registrar 
(sect.  57),  as  well  as  under  this  section. 

Cautions,  apparently,  cannot  be  got  rid  of  (apart  from  this 
section,  or,  perhaps,  sects.  95  and  96),  except  either  by  the 
cautioner's  withdrawal  (Eule  192,  p.  389),  or  by  actually  leaving 
a  disposition  for  registration  ;  and  even  then  the  cautioner  can, 
by  giving  indemnity  (sect.  55),  obtain  a  delay  which  may  be 
indefinite. 

Notices  of  leases  cannot  be  removed,  except  on  the  ground  of 
determination,  under  Rules  181  to  183  (p.  38G),  or  by  means  of 
this  section,  or,  perhaps,  sects.  95,  96. 

Costs  in  suit         04^  ji^w  costs  iiicurrecl  by  any  parties  so  appear- 

JOr  SDGClllC  •/      JL  X  J- 

perfoi-mance.  iug  in  a  suit  to  enforcc  against  a  vendor  specific 
performance  of  his  contract  to  sell  registered  land 
or  a  registered  charge  shall  be  taxed  as  between 
solicitor  and  client,  and  unless  the  Court  otherwise 
orders,  be  paid  by  such  vendor. 

This  section  seems  to  assume  that  prima  facie  it  must  be  the 
vendor's  fault  to  have  put  himself  in  the  position  which  renders 
recourse  to  the  preceding  section  necessary.  The  same  reason- 
ing would  apply  in  the  case  described  in  the  note  {b)  to  the  pre- 
ceding section,  where  the  action  was  by  the  vendor  against  a 
purchaser. 

The  section  should  be  read  with  sect.  56,  which  fixes  costs 
occasioned  by  an  unreasonable  caution  on  the  cautioner. 

It  will  be  observed  that  the  Court  has  also  a  general  discre- 
tion in  the  matter,  in  the  exercise  of  which  it  would  probably 
have  regard  to  the  principles  governing  the  proper  use  of  protec- 
tive entries  and  notices  generally,  which  cannot  at  present  be 
said  to  be  very  well  settled.  (See  note  («)  to  sect.  56  (p.  188), 
and  Eule  70  (p.  352).) 

*  See,  as  to  the  present  law  in  regard  to  forcing  doubtful  titles  on  pur- 
chasers, Dart,  Gth  ed.,  p.  ]'229,  and  following,  where  the  cases  are  collected 
and  classified. 

t  Dart,  Gth  ed.,  p.  1246. 
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Rectification  of  the  Rcfjister. 

95.*  Subject  to  any  estates  or  riglits  acquired  1)\-    1875  Act, 
re<^xstratioii  in  pursuance  of  this  Act  {a),  ^vllel■e  an}'     Sect.  95.^ 
Court  of  comijotent  jurisdiction  {b)  has  decided  that  ^^f^^'^^Jj^"^- 
any   person   is    entitled   to    any    estate,    right,    ov  adverse  title 
interest  in  or  to   any  registered   Land    or    charge,  Poland. 
and  as  a  consequence  of  sucli  decision  sucli  Court 
is  of  ojjiiiion  that  a  rectification  of  the  register  is 
required,  such  Court  may  make  an  order  directing 
tlie  reo-i.ster  to  be  rectified  in  such   manner  as  it 
thinks  just. 

-'  By  sect.  7  of  tlio  Act  of  1897,  indemnity  is  provided  for 
errors,  omissions,  and  entries  made  or  procured  by  fraud  or 
mistake,  and  not  capable  of  rectification  under  this  section  ;  and 
it  is  furtlier  provided  (sub-sect.  2,  ;jos/,  p.  287)  that— 

"  Where  a  registered  disposition  wouhl,  if  unregis- 
tered, be  absolutely  void,  or  where  the  effect  of 
such  error,  omission,  or  entry  would  be  to  deprive 
a  person  of  land  of  which  he  is  in  possession,  or  in 
receipt  of  the  rents  and  profits,  the  register  shall  be 
rectified,  and  the  person  suffering  loss  by  the  recti- 
fication shall  be  entitled  to  the  indemnity." 

(«)  estates  and  rights  acquired  by  registration— These  rights 
will  be  found  in  sects.  7,  8,  and  9,  as  to  the  first  registered  pro- 
prietor of  freehold  land  ;  in  Eules  47  to  50,  as  to  the  first  regis- 
tered proprietor  of  leasehold  land;  in  sect.  18(c),  (d),  as  to 
mines  ;  in  sects.  22  to  28,  and  sect.  9  of  the  Act  of  1897,  as  to 
charges  ;  in  sects.  30  to  33,  as  to  transferees  of  freehold  land  ; 
in  sects.  35  and  38,  and  Rides  92  and  93,  as  to  transferees  of 
leasehold  land;  in  sect.  40,  as  to  transfers  of  charges;  in 
sect.  46,  as  to  transmissions  ;  in  sect.  82,  as  to  rents  and  services  ; 
in  sect.  84,  as  to  restrictive  conditions  as  to  user ;  also  in  sect.  19 
of  the  Act  of  1897,  as  to  small  holdings  under  the  Small  Holdings 
Act,  1892. 

(i)  any  Court  of  competent  jurisdiction— Tins  expression  is 
peculiar  to  this  section,  and  it  is  conceived  that  it  does  nut 
necessarily  refer  to  "the  Court"  as  defined  by  sect.  114,  but  to 
any  Court  (including  a  County  Court)  whose  jurisdiction  extends 
to  the  estate,  right,  or  interest  in  question.  In  any  action  or 
proceeding,  therefore,  concerning  an  estate,  right  or  interest  in. 
registered  land,  it  will  be  proper  to  add  to  the  claim  an  applica- 
tion iov  the  issue  of  such  order  (if  any)  under  this  section  as  may 
be  required  under  the  circuiustances  of  tlio  case. 

96.   Subject  to  any  estates  or  rights  acquired  bv  Ro-isfcrto 

•  p  i^i  •      \     i-V    \    "i"  ,  ^-i    be  rettititxi 

registration  m  pursuance  oi  tins  Act  yd),  it  any  peison  ^^^^pj.  ^^dcr 
is  aggrieved  by  any  entry  made,  or  by  the  omission  of  Cciu-t. 
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of  an)^  entry  from  the  register  under  tins  Act,  or  if 
default  is  made,  or  unnecessary  delay  takes  place  in 
making  any  entry  in  the  register,  any  person  ag- 
grieved (h)  by  such  entry,  omission,  default,  or 
delay  ma}'  apply  to  the  Court  (c)  in  the  prescribed 
manner  for  an  order  tliat  the  register  may  be  rectified, 
and  the  Court  ma}'  either  refuse  such  a})plication  with 
or  without  costs,  to  be  paid  by  the  applicant,  or  it 
may,  if  satisfied  of  the  justice  of  the  case,  make  an 
order  for  the  rectification  of  the  register. 

(o)  See  note  («)  to  the  preceding  section. 

(b)  The  language  used  in  this  section  suggests  that  the  pro- 
cedure under  it  is  intended  for  cases  where  the  department  is  in 
some  sense  in  the  wrong.  Eules  101  and  120  (pp.  362,  368) 
supply  authority  (which  the  Acts  do  not  expressly  contain)  for 
obtaining  alterations  in  the  register  to  correspond  with  the 
teneficial  ownership,  when  the  ordinary  methods  of  transfer 
prescribed  by  the  Acts  are  impracticable. 

(c)  The  Court  is  defined  by  sect.  114  and  Eule  234  (p.  400). 
The  jorocedure  on  original  applications  is  regulated  by  Eules  235 
and  238  to  246  (pp.  400,  402  and  403). 

97.  The  registrar  shall  obey  the  order  of  any 
competent  Court  in  relation  to  any  registered  land 
on  being  served  with  such  order  or  an  official  copy 
thereof. 

Apparently  the  registrar  will  have  to  consider  the  question  of 
jurisdiction  in  the  case  of  orders  under  sect.  95,  where  the  ex- 
pression "  of  competent  jurisdiction  "  occurs,  but  not  under  sect. 
96,  where  "  the  Court"  alone  is  mentioned. 

See  Eule  246  (p.  403)  as  to  mode  of  service  of  such  an  order 
on  the  registrar. 

As  to  Fraud. 

98.  Subject  to  the  provisions  in  this  Act  con- 
tained with  respect  to  registered  dispositions  for 
valuable  eonsideration,  any  disposition  of  land  or  of 
a  charge  on  land  which  if  unregistered  would  be 
fraudulent  and  void,  shall,  notwithstanding  regis- 
tration, be  fraudulent  and  void  in  like  manner. 

The  express  provisions  as  to  registered  dispositions  for  valu- 
able consideration  are-  as  to  transfers  of  freehold  land,  sects.  30 
to  32 ;  and  as  to  trausfers  of  leasehold  land,  sect.  35,  and 
Eules  92,  93  (p.  358)  ;  and  the  effect  of  them  seems  to  be  that  a 
registered  transfer  for  value  gives  the  transferee,  when  registered, 
a  title  free  from  any  imperfections  in  the  transferor's  title  which 
are  unnoticed  on  the  register.  This  section  being  subject  to  those 
provisions,  the  result  would  seem  to  be  that,  after  a  transfer  for 
value  by  a  person  who  claimed  under  a  registered  disposition  which 
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was  fraud  iilont  and  void,  tlio  defect  in  the  title  of  tlio  transferor  1875  Act, 
would  not  avail  against  tlie  transferee.  Sect.  7  (2)  of  the  Act  of  Sect.  98. 
1897  (which  see,  post,  p.  287)  modifies  this  sub-section  hy  provuling  " 

that  where  a  disposition,  which  if  unregistered  would  bo  absolutely 
void,  is  registered  the  register  shall  be  rectified  oven  aaagamst  a 
transferee  for  value  whose  title  depends  on  such  disposition. 

It  would  also  seem  that  the  provisions  as  to  charges  contained 
in  sects.  22  to  28,  and  as  to  transfers  of  charges  in  sect.  40, 
would,  where  the  disposition  is  in  fact  for  value,  also  bo  pro- 
tected under  this  seotion. 

99.  If  in  tlic  course  of  any  proceedings  before  Supprcssujn^ 
the  registrar  or  the  Court  in  pursuance  of  tliis  Act  e^-idence. 
any  person  concerned  in  sucli  proceedings  as  prin- 
cipal or  agent,  with  intent  to  conceal  the  title  or 
claim  of  any  person,  or  to  substantiate  a  false  claim, 
suppresses,  attempts  to  suppress,  or  is  privy  to  the 
suppression  of  any  document  or  of  any  fact,  the 
person  so  suppressing,  attempting  to  suppress,  or 
privy  to  suppression,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  on  indictment  shall  be 
liable  to  be  imprisoned  for  a  term  not  exceeding 
two  years,  with  or  without  hard  labour,  or  to  be 
fined  such  sum  not  exceeding  five  hundred  pounds 
as  the  Court  before  which  he  is  tried  may  award. 

100  If  any  person    fraudulently   procures,   at-  Certain 

„       -^ ,  i,         ,  •  •  1.^    4-1./-.  fraudulent 

temi)ts  to  fraudulently  procure,  or  is  privy  to  tne  acts  declared 
fraudulent  procurement  of  any  entry  on  the  register  ^°^«j;;jj; 
or  of  any  erasure  from  the  register  or  alteration  of 
the  register,  such  person  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  on  indictment  be 
liable  to  imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  or  to  be 
fined"  such  sum  not  exceeding  five  hundred  pounds 
as  the  Court  before  which  he  is  tried  may  award ; 
and  any  entry,  erasure,  or  alteration  so  made  l3y 
fraud,  shall  be  void  as  between  all  parties  or  privies 
to  such  fraud. 

101  If  any  ncrson  in  any  aflidavit  or  declara-  False  deck- 

■*■'-'■*■'  ,    '^     A       -,        .       1    ,      1  ^      £  rations. 

tion  re(piired  or  authorised  to  be  made  lor  any  pui- 
pose  under  this  Act,  or  any  order  or  general  rules 
made  in  pursuance  thereof,  wilfully  makes  a  false 
statement  in  any  material  particular,  he  shall  bo 
guilty  of  a  misdemeanor,  and  upon  conviction  on 
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indictment  shall  be  liable  to  imprisonment,  with  or 
without  hard  labour,  for  any  term  not  exceeding 
two  years,  or  to  be  lined  such  sum  not  exceeding 
five  hundred  pounds  as  the  Court  before  which  he  is 
tried  may  award. 

102.  No  })roceeding  or  conviction  for  any  act 
declared  by  this  Act  to  be  a  misdemeanor  shall  affect 
any  remedy  which  any  person  aggrieved  by  such  act 
may  be  entitled  to,  either  at  law  or  in  equity. 

103.  Nothing  in  this  Act  contained  shall  entitle 
any  jjerson  to  refuse  to  make  a  comj^lete  discovery 
by  answer  in  any  legal  proceeding,  or  to  answer  any 
question  or  interrogatory  in  any  civil  proceeding, 
in  any  Court  of  law  or  equity,  or  in  the  Courts 
of  Bankruptcy ;  but  no  answer  to  any  such  bill, 
question,  or  interrogatory  shall  be  admissible  in 
evidence  against  such  person  in  any  criminal  pro- 
ceeding under  this  Act. 

Inspection  of  Register. 

104.  Subject  to  such  regulations  and  exceptions 
and  to  the  payment  of  such  sums  as  may  be  fixed 
by  general  rules  («),  any  person  registered  as  pro- 
2:)rietor  of  any  land  or  charge,  and  any  j^erson 
authorised  by  any  such  proprietor,  or  by  an  order  of 
the  Court,  or  by  general  rule  [h),  but  no  other  person, 
may  inspect  and  make  copies  of  and  extracts  from 
any  register  or  document  in  the  custody  of  the 
registrar  relating  to  such  land  or  charge. 

(c)  See  Eules  222,  223  (pp.  397,  398).  Also  as  to  official 
searches,  Eules  224  to  228,  and  as  to  office  copies  of  the  register, 
Eule  229  (p.  399). 

No  fee  is  to  be  chargeable  for  inspection  of  the  register.  See 
Sched.  II.  to  the  Act  of  1897,  and  the  Fee  Order,  which  contains 
no  fee  for  an  ordinary  search. 

{b)  Sect.  22  (7)  of  the  Act  of  1897  provides  that  nothing  in  the 
rules  shaU  extend  to  allow  the  inspection  of  any  entry  in  the 
register  except  by  or  under  the  authority  of  some  person  interested 
in  the  land  or  charge  to  which  the  entry  refers. 

Saving  Clause. 

105.  Notliing  in  this  Act  contained  shall  affect  any 

i-ight  of  Her  Majesty  to  any  escheat  or  forfeiture. 

Other  rights  of  the  Crown  are  barred  by  registration.  See 
sub-sects.  7,  8,  9,  13,  30  and  35;  and  In  the  Goods  of  Hartlerj^ 
W.  N.  1898,  155. 
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PART   V. 

Administration  of  Law  and  Miscellaneous. 

( 1 . )   Of/ice  of  Land  Rerjisinj. 

.       .      -r       1        ^     1        1875  Act, 
106.   There  shall  he  an  office  lu   London  to  be    sect.  106. 

called  the  Ofliee  of  Land  Registry,  the  business  of  5i-7,,HauT 
which  shall  be  conducted  by  a  registrar  to  be  ap-  reg-istry,  and 
pointed  by  the  Lord  Chancellor,  with  such  lunnber  affpay'Tent 
of    officers    (namely,     assistant    registrars,    clerks,  of  officers, 
messengers,  and  servants,)  as  the  Lord  Chancellor, 
with  the  concurrence  of  tlie  Commissioners  of  Her 
Majesty's  Treasury  as  to  number,  may  from  time  to 
time  a})point. 

A  person  shall  not  be  qualified  to  be  appointed 
registrar  unless  he  is  a  barrister  of  not  less  than  ten 
years  standing,  and  a  person  shall  not  be  qualified  to 
be  appointed  an  assistant  registrar  miless  he  is  either 
a  barrister  or  solicitor  or  certificated  conveyancer  of 
not  less  than  five  years  standing. 

The  registrar,  assistant  registrars,  clerks,  mes- 
sengers, and  servants  shall  receive  such  sahiries  or 
remuneration  as  the  Commissioners  of  Her  ^[ajcsty's 
Treasury  may  from  time  to  time  direct. 

The  salaries  of  the  registrar,  assistant  registrar, 
clerks,  messengers,  and  servants,  and  such  incidental 
expenses  of  carrying  this  Act  into  effect  as  may  be 
sanctioned  by  the  Commissioners  of  Her  ^Lajesty's 
Treasury,  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

The  Lord  Chancellor  may  from  time  to  time  make 
regulations  for  the  office  of  land  registry,  and  for 
assigning  the  duties  to  the  respective  officers,  and 
determining  the  acts  of  the  registrar  which  may  be 
done  by  the  assistant  registrar,  and  may  from  time 
to  time  revoke  and  alter  any  such  regulations,  and 
make  new  regulations.  All  such  regulations  for  the 
time  being  in  force  shall  have  effect  as  if  they  were 
enacted  in  this  Act. 

The  Act  of  1897,sect.22  (1),  also  provides  tliat  these  regulations 
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1875  Act,     niay  alter  or  add  to  the  official  styles  of  the  registrar  and  other 
Sect.  106.     officers  of  the  registry  for  the  purposes  of  that  Act. 


Seal  of  office 
of  land 
registry. 


107.   Tlicrc  shall  be  a  seal  for  the  office  of  land 
registry. 

The  Documentary  Evidence  Act  (8  &  9  Vict,  c.  113,  sect.  1) 
renders  proof  of  the  seal  unnecessary  when  purporting  to  be 
affixed  to  a  certificate  or  other  document  declared  by  the  Act  to 
be  receivable  in  evidence,  and  to  -which  the  affixing  of  the  seal  is 
directed  by  the  Act. 

Land  certificates  are  declared  by  sect.  80  to  be  '■'■  prima  facie 
evidence,"  and  the  affixing  of  the  seal  is  (it  is  submitted)  in  effect 
directed  by  the  Act,  being  directed  by  Eule  204  (p.  393),  which 
is  "of  the  same  force  as  if  enacted  in  the  Act"  (sect.  Ill,  last 
paragraph),  and  which  refers  to  Form  61  (p.  429),  of  which  the 
"  land  registry  seal "  forms  part. 


Registrar  to 
frame  and 
promulgate 
forms. 


108.  Subject  to  the  provisions  of  this  Act,  the 
registrar  shall  conduct  the  whole  business  of  regis- 
tering land  under  this  Act ;  he  shall  frame  and  cause 
to  be  printed  and  circulated  or  otherwise  promul- 
gated such  forms  and  directions  as  he  may  deem 
requisite  or  expedient  for  facilitating  proceedings 
under  this  Act. 


Power  of 
registrar  to 
summon 
witnesses. 


109.  The  registrar  or  any  officer  of  the  registry 
office  authorised  by  him  in  writing  may  administer 
an  oath  or  take  a  voluntary  declaration  in  pursuance 
of  the  Acts  in  that  behalf  for  any  of  the  purposes  of 
this  Act,  and  the  registrar  may,  by  summons  under 
the  seal  of  the  office,  require  the  attendance  of  all 
such  persons  as  he  may  think  fit  in  relation  to  the 
registration  of  any  title  («) ;  he  may  also,  by  a  like 
summons,  require  any  person  having  the  custody  of 
any  map,  survey,  or  book  made  or  kept  in  pursuance 
of  any  Act  of  Paiiiament  (/>)  to  produce  such  map, 
survey,  or  book  for  his  inspection  ;  he  may  examine 
upon  oath  any  person  appearing  before  him  and 
administer  an  oath  accordingly ;  and  he  may  allow 
to  every  person  summoned  by  him  the  reasonable 
charges  of  his  attendance. 

Any  charges  allowed  by  the  registrar  in  pursuance 
of  this  section  shall  be  deemed  to  be  charges  incurred 
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in  or  about  proceodin<;-.s  for  registration  of  land,  and    1875  Act, 
may  be  dealt  with  accordingly  ('"j.  Sect.  109. 

(a)  See  liulos  2G7,  2G8  (i).  408). 

(b)  This  is  extended  to  summonses  for  the  production  of  land 
certificates  by  sect.  8  of  the  Act  of  1897. 

(c)  See  sect.  73. 

110.  If  i^ny  person,  after  the  delivery  to  him  of  Non-attond- 
such  sunnnons  as  aforesaid,  or  of  a  copy  thereof,  fu^aUo^*^' 
Avilfully  neiilects  or  refuses  to  attend  in  ]:)ursuance  answer ques- 
01  such  sunnnons,  or  to  produce  such  maps,  surveys, 

books,  or  other  documents  as  he  may  be  required  to 
produce  under  the  provisions  of  this  Act,  or  to 
answer  upon  oath  or  otherwise  such  questions  as 
may  be  lawfully  put  to  him  by  the  registrar  under 
the  powers  of  this  Act,  he  shall  incur  a  penalty  not 
exceeding  twenty  pounds,  to  be  recovered  on  sum- 
mary conviction ;  provided  that  no  i^erson  shall  be 
required  to  attend  in  obedience  to  any  summons  or 
to  produce  such  documents  as  aforesaid  unless  the 
reasonable  charges  of  his  attendance  and  of  the  pro- 
duction of  such  documents  be  joaid  or  tendered  to 
him  («). 

(«)  Except  -vvlioro  (as  under  sect.  8  (2)  of  the  Act  of  1897)  he 
is  bound  to  produce  at  his  own  expense.  Kule  267  (p.  408),  which, 
relates  to  this  section,  is  so  worded  as  expressly  to  except  this  case. 

111.  Subject  to  the  provisions  of  this  Act,  the  Power  of 
Lord  Chancellor  may,  with  the  advice  and  assistance  J^fur^o  make 
of  the  registrar  («),   from  time  to  time  make,  and  general  rules, 
■when  made  may  rescind,  annul,  or  add  to,  general 

rules  (/»)  in  respect  of  all  or  any  of  the  following 

matters  (c)  ;   that  is  to  say, 

(1.)  The    mode   in   which   the  register  is  to  be 

made  and  kept ;  and 
('2.)  The  forms  to  bo  observed,  the  precautions  to 
be  taken,  the  instruments  to  l)e  used,  the 
notices  to  be  given,  and  the  evidence  to 
be  adduced  in  all  proceedings  before  the 
registrar  or  in  connexion  with  registration, 
and  in  particular  with  respect  to  the  refer- 
ence to   a   conveyancing   counsel   of   the 
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1875  Act,  Court  of  Cliancoiy  of  any  title  (d)  to  land 

Sect.  111.  proposed  to  be  registered  with  an  absolute 

title ;  and 
(3.)  The  custody  of  any  instruments  from  time 
to  time  coming  into  the  hands  of  the 
registrar,  with  power  to  direct  the  destruc- 
tion of  any  such  instruments  where  they 
have  become  altogether  superseded  by 
entries  in  the  register,  or  have  ceased  to 
have  any  effect : 
(4.)  The  costs  to  be  charged  by  solicitors  or  ccr- 
tificated  conveyancers  in  or  incidental  to 
or  consequential  on  the  registration  of  land, 
or  any  other  matter  required  to  be  done 
for  the  purpose  of  carrying  this  Act  into 
execution,  with  power  to  require  such  costs 
to  be  payable  by  commission,  per-ccntage, 
or  otherwise,  and  to  bear  a  certain  pro- 
portion to  the  value  of  the  land  registered, 
or  to  be  determined  on  such  other  principle 
as  may  be  thought  expedient ;  and 
(5.)  The  taxation  of  such  costs  and  the  persons 

by  whom  such  costs  are  to  be  paid ;  and 
(6.)  Any  matter  by  this  Act  directed  or  authorized 

to  be  prescribed  ;  and 
(7.)  Any  other  matter  or  thing,  whether  similar 
or  not  to  those  above  mentioned,  in  respect 
of   Avhich  it  niay  be    expedient  to  make 
rules  for  the  purpose  of  carrying  this  Act 
into  execution : 
Any  rules  made  in  pursuance  of  this  section  shall 
be  deemed  to  be  within  the  powers  conferred  by  this 
Act,  and  shall  be  of  the  same  force  as  if  enacted  in 
this  Act,  and  shall  be  judicially  noticed. 

Any  rules  made  in  pursuance  of  this  section  shall 
be  laid  before  both  Houses  of  Parliament  Avithin 
three  weeks  after  they  are  made,  if  Parliament  be 
then  sitting,  and  if  Parliament  be  not  then  sitting, 
within  three  weeks  after  the  beginning  of  the  then 
next  session  of  Parliament (^). 

(a)  Sect.  22  (2)  of  the  Act  of  1897  adds:    "A  judge  of  the 
Chancerj^  Division  of  the  High  Court  to  be  chosen  by  the  judges 
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of  that  Division,  and  tliroo  otiier  persons,  ono  to  Tjg  clioson  Ijy  1875  Act, 
tlio  General  Council  of  tlio  liar,  ono  by  tliu  IJuard  of  Agri(;ulture,  Sect.  111. 
and  ono  by  the  Council  of  tlie  Incorporated  Law  Society.'' 

(Zi)  General  liulos  wore  made  under  this  section  and  published 
on  the  2nd  of  August,  1898,  rescinding  all  previous  existing  rules 
except  the  "  L'lnd  liegistry  (8niall  Holdings)  Rules,  1892" 
(liule  279,  post,  p.  41:3),  which  apply  only  to  small  lioldings 
under  the  Small  Holdings  Act,  1892.  For  these  latter  llules, 
see  pp.  lo2  (■(  se(/. 

The  General  Kules  are  given  below,  pp.  329  ci  seq.,  and  they 
came  into  operation  on  the  1st  of  Xovombor,  1898. 

(f)  Several  important  additional  matters  are  specified  in 
sect.  22  (6)  of  the  Act  of  1897,  including  express  power  to 
modify  the  provisions  of  the  Act  of  1875  in  certain  particulars. 

{(l)  of  any  title — The  words  appear  to  indicate  that  references 
to  counsel  are  to  be  made  not  as  a  matter  of  course,  but  only  if 
and  where  the  circumstances  require  it. 

(e)  By  sect.  4  of  the  Kules  Publication  Act,  1893  (oG  &  o7 
Vict.  c.  GG),  "  Statutory  Rules  "  includes  rules  made  under  any 
Act  of  Parliament  which  are  made  by  the  Lord  Chancellor  of 
Great  Britain ;  and  by  sect.  1  of  the  same  Act  it  is  provided  that 
notice  of  the  proposal  to  make  any  statutory  rules  in  pursuance  of 
any  Act  of  Parliament  which  directs  them  to  bo  laid  before  Parlia- 
ment, shall  be  published  in  the  London  Gazette  forty  days 
before  the  rules  are  made,  unless  (sect.  2)  the  rules  are  certified 
as  urgent  by  the  rule-making  authority,  which  expression  in- 
cludes "  every  authority  authorized  to  make  any  statutory  rules  " 
(sect.  4).  In  this  case  the  authority  appears  to  be  the  Lord 
Chancellor. 

Notice  of  the  proposal  to  make  the  present  General  Rules  was 
given  in  the  Gazette  on  the  5th  of  April,  1898. 

112.   The  Lord  Chancellor  (><)  may  from  time  to  Principles  on 

.   ■^•*-'^'  .   ,       ,  p   ji         ri  •      •  £  -which  fees 

time,  with  the  concurrence  oi  the  Commissioners  oi  determined. 
the  Treasury,  make,  and  when  made  revoke,  alter, 
or  add  to  rules  (Z*)  with  respect  to  tlie  amount  of 
fees  payable  under  this  Act,  regard  being  had  to  the 
following  matters  (<?): — 

(1.)  In  the  case  of  the  registration  of  land  or  of 
any  transfer  of  land  on  the  occasion  of  a 
sale, — to  the  value  of  the  land  as  deter- 
mined by  the  amount  of  purchase-money ; 
and 
(2.)  In  the  case  of  the  registration  of  land,  or  of 
any  transfer  of  land  not  upon  a  sale,— -to 
the  value  of  the  land,  to  be  ascertained 
in  such  manner  as  may  be  prescribed ; 
and 
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1875  Act,         (3.)  In  the  case  of  registration  of  a  charge  or  of 
Sect.  112.  any  transfer  of  a  charge, — to  the  amount 

of  such  charge. 

(c)  Sect.  22  (3)  of  tlie  Act  of  1897  adds  the  registrar  and 
tlie  other  persons  named  in  note  («)  to  the  preceding  section. 

{b)  Fee  Eules  were  made  under  this  section  on  the  27th  of 
October,  1898.     (See^jos/,  p.  433.) 

The  Fee  Eules  under  this  section  do  not  appear  to  he  within 
the  provisions  of  the  Eules  Publication  Act,  1893.  But  notice 
of  the  proposal  to  make  them  was  published  in  the  Gazeife  on 
the  26th  of  July,  1898. 

(c)  It  is  also' provided  by  sect.  22  (4)  of  the  Act  of  1897  that 
the  fees  shall  be  arranged  to  produce  an  amount  sufficient  to 
pay  expenses,  and  no  more. 

Mode  of  faihiff       113.    T/ie   folloivlng   rules    shall    he    ohserved  ivilh 
respect  to  the  fees  inujahle  in  pursuance  of  this  Act: 

(1.)  The  fees  shall,  except  so  far  as  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Commis- 
sioners of  Her  Majestjfs  Treasury,  may  from 
time  to  time  othcrivise  direct,  he  taken  hy 
stamps  ;  and  if  not  taken  hy  stamps,  shall  he 
taken,  applied,  accounted  for,  and  paid  over 
in  such  manner  as  may  be  directed  hy  the 
Commissioners  of  Her  Majestfs  Treasury 
tvith  the  concurrence  of  the  Lord  Chancellor  ; 
and 

(2.)  Such  stamps  shall  he  impressed  or  adhesive,  as 
the  Commissioners  of  Her  Majesty'' s  Treasury 
from  time  to  time  direct ;  and 

f3.)  The  Commissioners  of  Her  Majesty''s  Treasury, 
with  the  concurrence  of  the  Lord  Cnancellor, 
may  from  time  to  time  make  such  rules  as  may 
seem  fit  for  regidating  the  use  of  such  stamps, 
and  for  insuring  tlie  jwoper  cancellation  of 
stamps,  and  for  keeping  accounts  of  such 
stamps;  and 

(A.)  The  Commissioners  of  Inland  Revenue  shall  keep 
a  separate  account  of  all  money  received  in 
respect  of  stampjs  under  this  Act,  and  sid>ject 
to  the  deduction  of  any  expenses  incurred  hy 
those  Commissioners  in  the  execution  of  this 
Act,  the  money  so  received  shall,  under  the 
direction  of  the  Commissioners  of  Her  Majesty'' s 
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Treamni^  he  carried  to  and  form  part  of  the    1875  Act, 
Consolidated  Fund ;  '  Sect.  113. 

(;j.)  An>/  person  who  forcjes  or  counterfeits  awj  such 
stamj),  or  uses  awj  such  stamp^  Jcnowinj  the 
same  to  he  forrjed  or  counterfeit^  or  to  have 
been  'previouslij  cancelled  or  used^  shall  he 
(juiltij  of  forger jj,  and  he  liahle  on  conviction 
to  penal  servitude  for  a  term  not  exceeding 
seven  ijcars,  or  to  imprisonment^  ivith  or 
without  hard  labour^  for  a  term  not  exceeding 
tvjo  years. 

This  section  is  repealed  by  tlio  Statute  Law  Revision  Act, 
1883,  having  been  superseded  by  tlie  Public  Offices  Fees  Act, 
1879  (42  &  43  Vict.  c.  58),  the  main  provisions  of  which  are 
(sect.  2)  that  the  fees  in  public  offices  sliall  bo  collected  in  money 
or  stamps,  or  j)artly  in  one  way  and  partly  in  the  other,  according 
to  Treasury  Orders.  Such  Orders  (sect.  3)  may  regulate  the 
manner  in  which  fees  taken  in  money  are  to  be  taken,  accounted 
for  and  paid  over,  may  determine  the  use  of  impressed  and 
adhesive  stamps,  and  the  mode  of  cancellation  thereof,  and  may 
require  documents  to  be  used  for  the  purpose  thereof.  The 
(sect.  5)  enactments  as  to  forgery  and  counterfeiting  of  Inland 
Eevenue  stamps  are  to  apply  to  stamps  under  the  Act.  Separate 
accounts  to  be  directed  by  the  Treasury  and  kept  by  the  Com- 
missioners of  Inland  Eevenue.  Eules  263  and  264  (pp.  407,  408) 
contemplate  the  payment  of  all  fees  under  the  Acts  in  stamps. 

Description  and  Powers  of  the  Court. 

114.  For  the  purposes  of  this  Act,  ''the  Court"  i^'^^^,.^"^'*" 
shall  mean  the  Court  of  Chancery  («)  or  the  County  according  to 
Court,  according  as  the  one  or  other  of  sucli  Courts  l^^^^^]  court 
may  be  prescribed  by  the  general  rules  made  for  of  Chancery 
carrying-  into  effect  this  Act  (h).  Coiirt.^"^'^ 

The  County  Court  shall,  in  cases  where  it  has 
jurisdiction  under  this  Act,  have,  for  all  the  i)ur- 
poses  of  such  jurisdiction,  all  the  powers  of  the 
Court  of  Chancery. 

Any  jurisdiction  of  the  Court  of  Chancery  (r^)  or 

County  Court  under  this  Act  may  be  exercised  by 

any  judge   of   the   said    Court,  whether  sitting   in 

open  Court  or  in  chambers. 

(ff)  When  this  Act  was  passed,  the  Court  of  Chancery  was  no 
longer  in  existence,  owing  to  the  Judicature  Act,  1873.  The 
words,  no  doubt,  had  been  inserted  in  an  earlier  draft,  and  were 
left  in  by  inadvertence.  The  Chancery  Division  of  the  High  Court 
of  Justice  was  doubtless  intended.    (See  liule  234  (p.  400).) 
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1875  Act, 
Sect.  114. 

Lord  Chan- 
cellor may 
assign  duties 
as  to  registry 
to  particular 
j  udgcs. 


(i)  See  Eules  231   to  247  (pp.  400  to  404),  which,  for  the 
present,  give  no  jurisdiction  to  the  County  Court. 


Appeal  from 
County  Court. 


Appeal  from 
Court  of 
Chancerj% 


115.  Tlic  Lord  Chancellor  may  from  time  to 
time  assign  the  duties  vested  in  the  Court  of 
Chancery  in  relation  to  matters  under  this  Act 
to  any  particular  judge  or  judges  of  that  Court. 

Eule  234  (p.  400)  assigns  these  duties  to  the  senior  judge  for 
the  time  being  of  the  Chancery  Division.  In  his  ahsenco,  or 
on  his  request,  any  other  judge  of  that  division,  and  during 
vacations  the  vacation  judge,  may  act  for  him. 

116.  Any  person  aggrieved  by  any  order  of  a 
judge  of  a  County  Court  may,  within  the  prescribed 
time  and  in  the  prescribed  manner,  appeal  to  the 
Court  of  Chancery. 

The  Court  on  hearing  such  appeal  may  give 
judgment  affirming,  reversing,  or  modifying  the 
order  appealed  from,  and  may  finally  decide  there- 
on, and  make  such  order  as  to  costs  in  the  Court 
below  and  of  the  appeal  as  may  be  agreeable  to 
justice;  and  if  the  Court  alter  or  modify  the  order, 
such  order  so  altered  or  modified  shall  be  of  the 
like  effect  as  if  it  were  the  order  of  the  County 
Court.  The  Court  of  Chancery  may  also,  in  cases 
where  the  Court  thinks  it  expedient  so  to  do,  instead 
of  making  a  final  order,  remit  the  case,  with  such 
directions  as  the  Court  may  think  fit,  to  the  Coui-t 
below. 

This  section  for  the  present  has  no  application  (see  note  (b)  to 
sect.  114),  but  Eules  234  and  236  (pp.  400,  401)  make  provision 
for  the  hearing  of  a2:)peals  under  it. 

117.  Any  person  aggrieved  by  an  order  made 

under  this  Act  by  the  Court  of  Chancery  otherwise 

than  on  appeal  from  a  County  Court,  may  ajopCal 

within  the  prescribed  time,  in  the  same  manner  and 

with  the  same  incidents  in  and  with  which  orders 

made  by  the  Court  of  Chancery  on  cases  within  the 

ordinary  jurisdiction  of  such  Court  may  be  appealed 

from. 

See  the  Supreme  Court  Eules,  Order  58,  Eule  15,  and  notes 
thereto  in  the  Annual  Practice  ;  and  the  Land  Transfer  Eules 
244,  245  (p.  403).  Eule  244  fixes  the  time  for  appealing  at 
twenty-one  days. 
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As  to  District  Rcfjistries. 

118.   Tlic  Lord  Chancellor,  Avitli  the  concurrence    1875  Act, 
of  the   Commissioners  of  Her  Majesty's  Treasury,  _Sectll8^ 
shall  have  power  by  wneral  orders  from  time   to  Power  to 

1         n  n   ii         p    n         •  J.1   •  form  dibtnct 

tmic  to  do  all  or  any  of  the  following  tlnngs :  regifitrieaby 

n.)  To  create  district  reoistries  for  the  purposes  general 

^      ^  «  .  .  o^i         1         •.^   •        ii  1   V         1    orders. 

of  registration  of  land  within  the  dehnod 
districts  respectively,  and  to  alter  any  dis- 
tricts which  shall  have  been  so  created ;  and 

(2.)  To  direct,  by  notice  to  be  published  in  the 
"  London  Gazette,"  when  (upon  or  after 
the  conmiencement  of  this  Act)  registration 
of  land  is  to  commence  in  any  district,  and 
the  place  at  which  lands  are  to  be  regis- 
tered ;  and 

(3.)  To  commence  registration  of  land  in  any  one 
or  more  district  or  districts,  pursuant  to 
any  such  notice  ;  and 

(4.)  To  appoint  district  registrars,  assistant  dis- 
trict registrars,  clerks,  messengers,  and 
servants  to  perform  the  business  of  regis- 
tration in  any  district  which  may  from 
time  to  time  be  created  a  district  for  regis- 
tration under  this  Act. 

The  Lord  Chancellor  may,  with  thc_  like  concur- 
rence, from  time  to  time  make,  rescind,  alter,  or 
add  to  any  order  made  in  pursuance  of  this  section. 

No  district  registry  lias  as  yet  been  created,  and  as  compulsory 
registration  is,  by  the  combined  effect  of  sect.  20  (8)  of  the  Act 
of  1897,  and  the  Order  in  Council  of  the  18th  July,  1898  (p.  50), 
limited  to  the  county  of  London  for  three  years  from  18th  July, 
1898,  it  is  not  likely  that  district  registries  will  be  created  ^vithin 
that  period,  unless  voluntary  registration  increases  sufficiently  to 
justify  their  creation. 

The  General  Orders  under  this  section  do  not  appear  to  be 
■within  the  Ivules  rublicatiou  Act,  1893. 

119.  A  person  shall  not  be  qualified  to  l)e  ap-  Quaiifioation 

1    ,  ,  1   •       A     i.  1  1        01  the  distntt 

pointed  district  registrar  under  this  Act  unless  ne  and  assistant 
is  a  barrister  or   solicitor   or   certificated   convey-  ;^^^t^"^t  regis- 
anccr  of  not  less  than  ten  years  standing,  and  a 
person  shall  not  be  qualified  to   be  appointed  an 

B.  Q 
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1875  Act, 
Sect.  119. 


Seal  for  dis- 
trict registry. 


assistant  district  registrar  luulor  this  Act  iiiiloss  lie 
is  cither  a  barrister  or  solicitor  or  certificated  con- 
veyancer of  not  less  than  five  years  standing.  A 
district  registrar  or  assistant  district  registrar  may, 
with  the  assent  of  the  Lord  Chancellor,  follow 
another  calling. 

It  -will  be  noticed  that  the  qualifications  for  a  district  registrar 
and  assistant  district  registrar  are  similar  to  those  of  the  registrar 
and  assistant  registrar  respectively  (sect.  106),  except  that  a 
solicitor  is  qualified  to  be  a  district  registrar,  and  it  is  possible 
for  either  of  the  district  officers  to  follow  another  calling. 

120.  A  seal  shall  be  prepared  for  each  district 
registry  office,  and  any  instrument  purporting  to  be 
sealed  with  such  seal  shall  be  admissible  in  evidence, 
and  if  a  copy,  the  same  shall  be  admissible  in  like 
manner  as  the  original. 

See  the  note  to  sect.  107. 


Powers  of 
district  re- 
gistrar, and 
appeals  from 
him. 


121.  Subject  to  general  rules  each  district  regis- 
trar and  assistant  district  registrar  shall,  as  regards 
the  land  within  his  jurisdiction,  have  the  same 
powers  and  indemnity  as  are  herein  given  to  the 
registrar  and  assistant  registrar  in  the  office  of  land 
registry,  and  there  shall  be  the  same  appeal  as  in 
the  case  of  the  registrar ;  and  any  orders  made  by 
a  district  registrar  or  assistant  district  registrar  may 
in  like  manner  be  made  orders  of  and  be  enforced 
by  the  Court :  provided  always,  that  the  Lord  Chan- 
cellor may,  by  general  rules,  make  provision  for  the 
duties  of  district  registrar,  as  regards  all  or  any  of 
the  proceedings  preliminary  to  first  registration,  or 
as  regards  any  matters  wliich  tlie  district  registrar 
has  to  determine,  or  any  other  matters,  being  per- 
formed by  the  registrar  or  assistant  registrar  in  the 
office  of  land  registry,  and  for  any  district  registrar, 
in  any  cases  obtaining  directions  from  or  acting 
with  the  sanction  of  such  registrar  or  assistant  regis- 
trar ;  and  any  such  orders  may  from  time  to  time 
be  rescinded,  altered,  or  annulled  by  the  Lord  Chan- 
cellor,  and  all   orders  made  in  pursuance  of  this 
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section  sliall  bo  of  tlio  sanio  forro  as  if  inserted  in    1875  Act, 
this  Act,  and  sliall  l)c  judiciallv  noticed.  Sect.  121. 

Ill  sliort,  tlio  district  ofiicfrs  within  their  (li.stricts  arc  to  liavo 
tho  same  powers  and  iiidcniiiitios  as  the  registrar  and  assistant 
n^gistrar,  unless  tho  Lord  Chancellor  provides  to  tho  contrary. 

Orders  under  tliis  rule  do  uot  appear  to  be  within  the  Rules 
Publication  Act,  1893. 

122.   The  general  orders,  rules,  forms,  directions.  Application 
and  fees  for  the  time  being'  a})])lying  to  and  payable  ord^s^&c 
in  tlie  office  of  land  registry  sliall  also  apply  to  and  to  districta.' 
be  payable  in  all  the  district  registries,  subject  to 
anv  alteration  or  addition  for  tlie  time  being  made 
for  any  district  by  the  Lord  Chancellor,  with  tlie 
concurrence  of  the  Commissioners  of  ller  Majesty's 
Treasury,  as  to  fees. 

It  would  seem  that  alterations  and  additions  made  under  this 
section  to  the  general  orders,  &c.  are  not  within  the  liules  Publi- 
cation Act,  181)3,  nor  does  it  seem  that  the  advice  or  assistance 
of  any  person,  whether  of  the  registrar  under  sect.  121  of  this 
Act,  or  of  the  other  persons  named  in  sect.  22,  sub-sect.  2,  of  the 
Act  of  1897,  is  required  for  them.  Nor,  apparently,  need  they 
bo  laid  before  Parliament. 


(2.)  Temporavjj  Provisions. 

123.   Tho   registrar,    assistant  registrar,    exami-  Transfer  of 
ners  of  title,  clerks,  messcnii-ers,  and  servtnits  at  the  ^^'^'^"o  ''*;*^ 

PI  n       I   •        1  new  r<  gis- 

timc  of  the  commencement  of  this  Act  attached  to  try  office, 
the  office  of  land  registry,  sliall  from  and  after  the 
commencement  of  this  Act  be  attached  to  the  office 
of  land  registry  as  constituted  by  this  Act. 

The  registrar  and  other  officers  and  ^^^I'sons  so 
attached  shall  have  the  same  relative  rank,  such  rank 
being  in  the  case  of  the  assistant  registrar  above  the 
rtmk  of  any  other  assistant  registrar  or  any  district 
registrar  -SYho  may  l)c  ajipointed  in  pursuance  of  this 
Act,  and  hold  their  offices  l)y  the  same  tenure  and 
upon  the  same  terms  and  conditions,  and  receive  the 
same  salaries,  and,  if  entitled  to  pensions  or  super- 
tmnuation  allowances,  be  entitled  to  the  same  pen- 
sions or  superannuation  allowances  as  if  this  Act  had 
not  passed  ;  and  their  service  under  this  Act  shall, 

o  2 
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1875  Act,  as  regards  their  claim  to  pension  or  superannuation 
Se3t.  123.  allowance,  be  deemed  a  continuance  of  their  former 
service,  but  in  the  event  of  any  such  officer  being 
appointed  to  a  new  office  in  pursuance  of  this  Act, 
service  under  the  Land  Registry  Act,  18G2,  shall  be 
deemed  to  be  service  under  this  Act  for  the  pur- 
poses of  entitling  such  last-mentioned  officer  to 
salary,  superannuation,  compensation,  gratuity,  or 
other  allowances  under  the  Superannuation  Acts. 
The  messengers  and  servants  of  the  office  of  land 
registry  shall,  during  the  tenure  of  office  by  the 
existing  registrar,  be  appointed  and  removed  by 
him. 

The  Lord  Chancellor  may,  by  rules  (a),  distribute 
the  business  to  be  performed  in  the  office  of  land 
registry  as  constituted  under  this  Act  amongst  the 
several  officers  attached  thereto  by  this  section,  in 
such  manner  as  he  may  think  just ;  and  such  officers 
shall  perform  such  duties  in  relation  to  such  busi- 
ness as  may  be  directed  by  such  rules,  with  this 
qualification,  that  the  duties  required  to  be  per- 
formed by  any  officer  shall  be  the  same  as  or  duties 
analogous  to  those  which  he  performed  previously 
to  the  2:)assing  of  this  Act. 

The  officers  so  attached  as  aforesaid,  and  their 
successors  in  office,  shall  for  all  the  purposes  of  the 
Land  Registry  Act,  1862,  so  far  as  it  will  remain  in 
operation  after  the  passing  of  this  Act,  and  for  all 
the  purposes  of  the  Improvement  of  Land  Act,  1864, 
and  of  the  Mortgage  Debenture  Act,  1865,  be  deemed 
to  be  officers  acting  under  the  Land  Registry  Act, 
1862,  and  having  to  discharge  the  duties  belonging 
to  officers  acting  under  such  Act. 

(«)  A  rule  was  made  24tli  December,  1875,  in  pursuance  of  this 
section,  but,  owing  to  subsequent  changes  in  the  appointments  of 
all  the  persons  affected  by  it,  is  of  no  practical  importance  now. 


Transfer  of 
books  and 
papers. 


124.  All  books,  documents,  and  pa})ers  in  the 
possession  of  the  office  of  land  registry  as  constituted 
before  the  passing  of  this  Act,  or  of  any  person  attached 
to  or  performing  any  ministerial  duty  in  aid  of  such 
office,  shall  be  dealt  with  in  such  manner  as  the  Lord 
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Clianccllor  may  by  order  diroet,   and   any  person    1875  Act, 
failino-  to  comply  with  any  order  of  the  Lord  Chan-    ^^^^-  ^^^- 
C(>llor  made  for  tlie  purpose  of  ftiviiif^  effect  U)  tliis 
section,  .shall  Ije  ])unished  in  the  same  manner  as  if 
lie  had  been  guilty  of  a  contempt  of  the  Court  of 
Chancery. 

125.  From  and  after  the  connnencement  of  this  Rejristraticn 
Act,   a])])lication  for  the  registration  of   an   estate  JJo-rtoJeaL, 
nnder  tlie  Land  Registry  Act  of   1862  shall  not  be  ^'c 
entertained. 

126.  From  and  after  the  commencement  of  this  Pussibic 
Act,  the  Lord  Chancellor  may,  by  order  («),  i^rovide  of"csSte7 
for  the  registration  under  this  Act,  without  cost  to  ^^|^j^Jj^^^ 
the  ])artics  interested,  of  all  titles  registered  under  uS/JL  Act 
the  Land  Registry  Act,  18G2,  and  care  shall  be  taken  ^i  i862. 

in  such  order  to  protect  any  rights  acquired  in  ])ur- 
suance  of  registry  under  such  last-mentioned  Act, 
and  any  order  so  made  by  the  Lord  Chancellor  shall 
have  the  same  effect  as  if  it  were  enacted  in  this 
Act  ;  nevertheless  it  shall  not  be  ohligatorij  on  aw/  person 
interested  in  an  estate  registered  under  the  said  Land 
]\et/isfr//  Act,  1862,  to  cause  such  estate  to  le  registered 
under  this  Act{b),  and  until  such  estate  is  registered 
under  this  Act,  the  Act  of  1862  shall  apply  thereto 
in  the  same  manner  as  if  this  Act  had  not  passed. 

(a)  Orders  under  tliis  section  were  made  on  the  1  st  of  January, 
1876,  and  on  the  29tli  of  December,  1897.     See  post,  pp.  439  to 

411. 

{!))  The  words  in  italics  are  repealed  by  Scbed.  I.  to  tbo  Act 

of  1897. 

Local  Registries. 

127.  Any  land  situate  within  the  jurisdiction  of  Land  rcds- 
any  of  the  following  local  registries ;  that  is  to  say,    Acfto"bo'' 

(\.)  The  registry  for  the  county  of  ^liddlesex,   iromlcU^tij 

^      ^  ^^,       °         -^  of  deeds. 

(2.)  The  registry  for  the  West  Riding  of  York- 
shire ;  or 

(3.)  The  registry  for  the  North  Riding  of  York- 
shire ;  or 

(•1.)  The  registry  for  the  East  Riding  of  York- 
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1875  Act,  sliire  and  the  town  and  county  of  the  town 

Sect.  127.  Qf  Kingston-iipon-IIull ; 

!^llall,  if  registered  under  this  Act,  from  and  after 
the  date  of  the  registration  thereof,  be  exempt  from 
such  jurisdiction  ;  and  no  document  reUiting  to  any 
such  registered  Lind  executed  and  no  testamentary 
instrument  relating  to  an}'  such  registered  land 
coming  into  operation  subsequently  to  such  date  as 
last  aforesaid  shall  be  required  to  be  registered  in 
any  of  the  said  local  registries. 

It  is  provided  by  the  First  Schedule  to  the  Act  of  1897,  that — 

"  The  section  shall  not  apply  to  estates  and  interests 
exce2:>ted  from  the  effect  of  registration  under  a  pos- 
sessory or  qualified  title,  or  to  an  unregistered 
reversion  on  a  registered  leasehold  title,  or  to  deal- 
ings with  incumbrances  created  prior  to  the  regis- 
tration of  the  land." 

By  parac^rapli  14  of  the  First  Schedule  to  the  Land  Registry 
Middlesex "^Deeds  Act,  1891  (54  &  55  Vict.  c.  64),  it  is  provided 
that — 

''  Any  person  deriving  title  under  an  instrument  (capable  of 
registration  under  the  Acts  relating  to  the  Middlesex  Regis- 
try) which  confers  on  liim  the  right  to  apply  for  registration 
with  a  possessory  title,  of  the  land  comprised  in  it  under  the 
Land  Transfer  Act,  1875,  may,  at  Lis  option,  either  register 
a  memorial  of  an  instrument  under  the  Acts  relating  to  the 
Middlesex  Registry,  or  apply  for  registration  with  possessory 
title  under  the  Land  Transfer  Act,  1875.  Such  registration 
shall,  when  completed,  bear  the  same  date  as  the  application, 
and  render  unnecessary  the  registration  of  the  instrument 
under  the  Acts  relating  to  the  Middlesex  Registry. 

No  fee  shall  be  paid  on  such  application  other  than  the  fee 
for  the  registration  under  the  Land  Transfer  Act,  1875,  and, 
if  the  application  is  made  by  a  purchaser,  no  declaration  as 
to  possession  shall  be  requhed. 

In  the  event  of  an  absolute  title  being  afterwards  applied 
for  and  obtained,  allowance  shall  be  made  for  the  fees  payable 
on  the  registration  with  possessory  title." 

Compensation       128.  If  any  pcrsou  wlio  IS  at  the  commencement 
local  rT|?8^      ^^  this  Act  a  registrar  of  or  an  officer  in  any  of  the 

tries  of  deeds. 
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said  local  rciiistiics,  suffers  any  loss  of  fees  or  1875  Act, 
eiiioluiiicnts  by  reason  of  tlie  business  in  such  rc«iistry  Sect.  128. 
bcin;;-  diniinisliecl  in  consequence  of  tliis  Act,  lie 
may  petition  the  Commissioners  of  Her  Majesty's 
Treasury  for  compensation,  and  the  Commissioners 
of  Iler  IMajesty's  Treasury  sliall  inquire  wlietlier 
any,  and  if  any,  wliat  compensation  ouiiht  to  Ijc 
made  to  tlie  petitioner,  regard  bein<^-  had  to  the 
conditions  on  Avliich  his  appointment  was  made,  the 
nature  of  his  office,  the  duration  of  his  service,  tlic 
character  of  his  fees  or  emoluments,  and  all  the 
circumstances  of  the  case.  The  ])etitioner  shall 
render  to  the  Commissioners  of  Her  Majesty's 
Treasury  such  account  of  the  fees  and  emoluments 
received  by  him  din'in<2,-  any  period  not  exceedinii' 
five  years  before  the  passing-  of  this  Act,  and  during 
such  period  before  the  date  of  his  petition,  and  give 
such  information  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  require  for  the  purpose  of 
enabling  them  to  ascertain  whether  the  petitioner 
has  suffered  the  loss  alleged  by  him,  and  whether 
any,  and  if  any,  what  compensation  ought  to  be 
made  to  him. 

If  the  Commissioners  of  Iler  I\rajesty's  Treasmy 
think  that  the  claim  of  the  petitioner  to  compensa- 
tion is  established,  they  may  award  to  him,  out  of 
moneys  to  be  provided  by  Parliament,  such  com- 
pensation, by  annuity  or  otherwise,  as  mider  the 
circumstances  of  the  case  they  think  just  and 
reasonable. 

Repeal. 

129.    The  seventh  section  of  the    Vendor  and  Pur-  Eepeaiofzi.^- 
chaser  Act,  1874,  is  herehj  repealed,  as  from  the  date  ss^^r/.  r.  78, 
at  vjliich  it  came  into  operation,  except  as   to   ani/thini/ 
dubj  done  thereunder  before  the  commencement  of  this  Act. 

This  section  is  repealed  bj'  the  Statute  Law  Revision  Act, 
1883,  Ruliject  to  the  usual  general  saving  preserving  the  effect  of 
repealed  repeals. 

The  7th  section  of  the  Vendor  and  Purchaser  Act,  1874, 
alxtlished  "  tacl<ing"  in  mortgages.  It  was  in  operation  from 
7th  August,  187-1,  to  1st  January,  187G.  See  Robinson  v.  Trevor, 
12  Q.  B.  D.  423,  433. 
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LAND  EEGISTRY  ACT,  1886. 

(49  Vict.  c.  1.) 

An  Act  to  make  temporary  provision  for  the  conduct 
of  tlie  Business  of  the  Office  of  Land  Registry. 

3s&39Vict.    ]]'7iereas  b//  the  Land  Transfer  Act,  1875,  no  provision 
^'  ^'^'  is  made  for  the  conduct  of  the  hiisiness  of  the  Office  of 

Land  Registry   during    any   vacancy    in    the   office   of 
registrar : 

And  ivhereas  a  vacancy  in  the  said  office  has  taJcen 

jjlace,  and  it  is  expedient  that  such  vacancy  should  not 

immediately  he  filled,  hit  that  temporary  provision  for 

the  conduct  of  the  business  of  the  Office  of  Land  Registry 

during  such  vacancy  should  be  made  : 

Be  it  therefore  enacted  by  the  Queenh  most  Excellent 
Majesty,  by  and  ivith  the  advice  and  consent  of  the  Lords 
Spritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows,  that  is  to  say :  * 

1.  The  Lord  Chancellor  may  make  regulations 
for  the  conduct  of  the  Office  of  Land  Registry 
during  vacancy  in  the  office  of  registrar,  and  for 
distributing  the  duties  amongst  the  respective 
officers,  and  for  assigning  to  tlie  assistant  registrar 
all  or  any  of  the  functions  and  authorities  by  the 
Land  Transfer  Act,  1875,  or  any  other  Act,  assigned 
to  or  conferred  on  the  registrar,  and  all  acts  done 
by  the  assistant  registrar  under  any  such  regulations 
shall  have  the  same  effect  in  all  respects  as  if  they 
had  been  done  by  the  registrar. 

2.  This  Act  may  be  cited  for  all  purposes  as  the 
Land  Registry  Act,  1886. 


Vacancy  in 
office  of 
repristrar. 


Short  title. 


*  The  preamble  is  repealed  by  the  First  Part  of  the  Schedule  to  the  Statute 
Law  Revision  Act,  1898.  Before  this  repeal  it  was  generally  considered  that 
the  Act  related  only  to  the  particular  vacancy  referred  to. 
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THE  LAND  TRANSFER  ACT,  1897. 

(60  &  61  Vict.  c.  65.) 

An  Acl  lo  cstahlish  a  Ileal  Representative,  and  to  amend 
the  Land  Transfer  Act,   1875.* 

[6tli  August,  1897. 

Whereas  it  is  expedient  to  establish  a  real  repre- 
ss &  39  Vict,   sentative,   and  to  amend  the    Land  Transfer  Act, 
1875,   in  this   Act   referred   to    as   "the  principal 
Act": 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  IMajesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

Part  I. 

Estahtislimcnt  of  a  Real  Ficpre sentative.^ 

^Tiile  tlie  general  intention  of  this  part  of  tlie  Act  is  suffi- 
ciently clear,  it  is  nevertheless  to  be  regretted  tliat  in  many 
respects  the  language  is  so  vague  as  to  render  it  difficult,  if  not 
impossible,  to  anticipate  with  any  degree  of  confidence  the  inter- 
pretation which  the  Courts  will  put  upon  it  in  reference  to 
various  cases  of  difficulty  which  seem  likely  to  arise  when  it  is 
applied  to  every  freehold  estate  in  England.  In  the  following 
notes  an  endeavour  has  been  made  not  only  to  state  the  diffi- 
culties, but  also  to  indicate  what,  on  the  whole,  appears  to  the 
authors  to  be  the  more  probable  interpretation. 

1. — (1)  AVliere  real  estate  («)  is  vested  in  any 
person  (Z*)  without  a  right  in  any  other  person  to 
take  by  survivorship  (c),  it  shall,  on  his  death,  not- 
withstanding any  testamentary  disposition  (</),  de- 
volve to  and  become  vested  in((")  his  personal 
representatives    or     representative    from    time    to 


Devolution  of 
legal  interest 
in  real  estate 
on  death. 


*  In  this  Act,  owing  to  the  length  of  some  of  the  sections,  it  has  been 
thought  best  to  print  the  notes  belonging  to  each  sub-section  separately. 
WTiere  a  note  applies  to  a  whole  section  it  is  referred  to  by  an  asterisk 
placed  after  the  scfition  number. 

t  This  is  a  misleading  title,  as  the  object  of  this  part  of  the  Act  is  to 
abolish  the  real  representative  as  distinguished  from  the  personal  representa- 
tive, and  to  endow  the  latter  with  the  functions  formerly  exercised  by  the 
real  representative. 


60  &  61  Vict.  c.  (j5.  2-35 

time  as  if  it  were  a  cliattcl  real  vesting  in  tlioni    1897  Act, 
or  him.  Sect.  1, 

sub-sect.  1. 

(«)   "Heal  estate"  is  not  defined  in  this  or  the  principal  Act, 

excejit  so  far  as  sub-sect.  4  of  this  section  excludes  certain  classes 
of  land  from  it ;  and  it  is  assumed,  therefore,  that  it  must  have  its 
ordinary  meaning-.  Real  estate  has  been  described  as  "  a  term, 
of  art,  a  technical  term  well  understood"  (per  Chitty,  .J.,  in 
I]uller  V.  Butler,  28  Ch.  D.  GG,  at  p.  71),  and  comprises  all  things 
real  as  opposed  to  things  jjersonal.  Things  real  are  said  to  con- 
sist in  lands,  tenements,  and  hereditaments,  both  corporeal  and 
incorporeal.  (Blackstone,  Bk.  II.,  c.  2;  Co.  liitt.  la  to  Ga.) 
Incorporeal  hereditaments,  again,  include  advowsons,  tithes, 
commons,  ofRces,  dignities,  franchises,  annuities  charged  on 
land,  and  rontcharges.  (Black.stone,  ib.  c.  3.)  The  Legislature 
has  thus  used  the  verj-  -widest  term  known  to  the  law,  and  if  the 
terms  used  are  to  be  construed  in  this  ordinary  sense,  results 
which  can  scarcely  have  been  looked  for  Avill  follow. 

{h)  The  expression  "vested"  may  bo  used  in  reference  to 
actual  estates  as  opposed  to  executory  or  contingent  interests,  or 
may  bo,  and  is  now  generally,  used  with  reference  to  both. 
Again,  actual  vested  estates  may  bo  present  or  future  vested 
estates ;  and  both  estates  and  interests  may  be  legally  or 
equitably  vested  in  any  person.  (See  Fearne,  Cont.  Eem., 
sects.  75  et  scq.)  Again,  an  estate  may  be  vested  in  any  person 
in  fee  simple,  in  fee  tail,  or  for  his  own  life,  or  for  the  life  of 
another  or  others. 

The  question  arises  whether  the  Avord  "vested"  in  this  section 
is  to  have  its  widest  meaning,  or  is  to  be  confined  within  any 
and  what  limits. 

In  the  case  of  an  ordinary  vested  remainder  {e.g.,  Blackacre 
limited  to  A.  for  life,  with  remainder  to  B.  in  fee  .•simple),  it  is 
assumed  that  on  B.'s  death  in  A.'s  lifetime  Blackacre  will  devolve, 
subject  to  A.'s  life  interest,  on  B.'s  personal  rejiresontatives  ;  ancl 
there  seems  to  bo  no  logical  reason  why  this  should  not  extend 
to  a  contingent  or  executory  interest  {e.g.,  Blackacre  limited  to 
the  use  of  A.  for  life,  with  remainder  to  the  use  of  A.'s  children 
at  twenty-one  in  fee  simple,  with  remainder,  in  default  of  any 
such  child  of  A.,  to  the  use  of  B.  in  fee  simple).  As  to  chattels 
real  in  remainder,  see  1  AVilliams'  Exors.,  G14,  9th  ed. 

As  regards  the  question  whether  equitable  as  well  as  legal 
estates  pass  to  the  personal  representatives,  it  will  be  observed 
that  the  marginal  note  speaks  of  the  devolution  of  the  "legal 
interest  "  only.  The  marginal  notes,  however,  are  no  part  of 
the  statute,  and  cannot  propoily  bo  used  as  guides  to  its  con- 
struction {Claydon  v.  Green,  L.  E.  2  C.  P.  511  ;  Att.-Gen.  v. 
G.  E.  Hail.  Co.,  11  Ch.  I).  449,  4G0)  ;  and  the  section  must 
therefore  be  construed  without  reference  to  it.  It  would  a]ipear 
that  the  title  of  the  Act  may  be  looked  at  (see  per  Jessel,  M.  E., 
ill  Stiff  on  V.  Sutton,  22  Ch.  D.  at  p.  513  ;  and  Pou-ell  v.  Kempton 
Park  Company,  (1897)  2  Q.  B.  at  p.  2G5)  ;  and  although  its  ol)ject 
is  both  to  establish  a  real  representative  and  to  amend  the  I^and 
Transfer  Act,  1875,  it  may  be  c^uestioned  whether  Part  I.  of  the 
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1897  Act,     Act,  which  alone  deals  with  the  former  object,  is  not  mainly  at  least 

Sect.  1,        subsidiary  to  the  latter  object,  and  a  means  to  simplifying  rcgistra- 

sub-sect.  1.    tion.     Sect.  2  contemplates  the  administration  of  as  well  the  real 

as  the  personal  estate  being  carried  out  entirely  by  the  personal 

repre.'^entatives,  and  for  that  purpose  it  could  scarcely  have  been 
intended  to  include  as  passing  to  the  personal  representatives  legal 
estates  and  to  exclude  equitable  estates,  so  as  to  leave  them  to  pass 
to  the  heir  or  devisee.  If  equitable  estates  are  held  to  be  within 
the  words  of  the  sub-section,  questions  may  arise, — where  the 
estate  of  the  deceased  was  beneficial  merely,  and  not  an  equity 
of  redemption,— "What  is  the  position  of  the  trustees  in  whom  tho 
legal  estate  is  vested?  Are  they  trustees  of  the  legal  estate  for 
the  personal  representatives  and  to  dispose  thereof  at  their 
bidding,  or  are  they  trustees  for  the  persons  beneficially  entitled 
under  the  deceased  ?  E.g.,  A.  and  B.  are  seised  of  Blacliacre  in 
fee  simple  in  trust  for  X.  and  his  heirs.  X.  dies,  having  devised 
Elachacre  to  Y.  and  appointed  Z.  his  executor.  If  the  equitable 
estate  of  X.  in  Blackacre  is  to  vest  in  Z.  "  as  if  it  were  a  chattel 
real  vesting  in  him,"  it  would  seem  that  A.  and  B.  could  not 
convey  the  legal  estate  -to  Y.  without  the  assent  of  Z.,  and 
might  be  required  to  convey  it  to  a  purchaser  from  Z.,  if  the 
latter  required  it  for  the  purposes  of  administration  (see  sect.  2). 
But  in  that  case  would  A.  and  B.  have  any  right  to  call  for  evi- 
dence of  the  property  being  required  for  those  purposes'?  and 
would  the  purchaser  from  Z.  get  a  good  discharge  from  Z.  alone 
without  the  concurrence  of  Y.  ?  If  the  real  estate  is  to  be  dealt 
with  as  if  it  were  leasehold  (which  appears  to  be  contemplated 
by  the  words  "as  if  it  were  a  chattel  real"),  the  answer  to  the 
foimer  question  must  be  in  the  negative,  and  to  the  latter  in  the 
afiirmative. 

(c)  The  only  real  estate  (subject  to  the  exceptions  contained  in 
sub-sect.  4)  which  is  not  to  vest  in  the  personal  rejiresentatives 
is  such  as  was  vested  in  the  deceased,  with  a  right  in  any  other 
person  to  take  by  survivorship.  The  only  property  to  which  this 
exception  applies  is  that  of  which  the  deceased  was  seised  in 
joint  tenancy  with  another  or  others  who  survive_  him.  In 
terms,  therefore,  this  sub-section  is  wide  enough  to  include  an 
estate  tail  whether  in  possession  or  remainder,  and  even  a  life 
estate,  although  in  fact  there  is  no  actual  estate  left  in  either 
case  after  the  death  of  the  tenant  in  tail  or  for  life.  But  the 
words  being  so  wide  might  be  held  to  give  the  legal  estate  to  the 
personal  representatives  of  the  deceased;  e.*/.,  Blackacre  stands 
limited  to  the  use  of  A.  and  the  heirs  of  his  body.  A.  dies, 
without  having  barred  his  estate  tail.  Does  the  legal  estate 
devolve  on  and  vest  in  A.'s  personal  representatives  ?  and  if  so, 
is  it  assets  in  the  administration  of  A.'s  estate?  If  it  is  to  vest 
in  his  personal  representatives  "  as  if  it  were  a  chattel  real  vesting 
in  them,"  it  would  pass  to  them  absolutely,  because  a  leasehold 
interest  limited  to  A.  in  such  terms  would  vest  absolutely  in 
him.  {Leonard  Lories  Case,  10  Co.  87  a;  Wms.  Exors.  9th  ed. 
p.  598.)  On  the  other  hand,  as  the  law  stood  prior  to  this  Act, 
the  heirs  in  tail  would  have  been  entitled,  j^er  formam  doni,  to 
real  estate  so  limited  on  the  death  of  A.,  without  any  liability 
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for  A.'s  debts  or  otherwise.     And  it  is  submitted  tbut  upon  the     1897  Act, 
reasonable  construction  of  this  Act,  its  efioct  is  not  to  alter  the       Sect.  1, 
estates  or  rights  of  the  heirs  in  tail  iu  remainder.  sub-sect  1. 

{(l)  It  is  suliiuittcd  that  the  true  criterion  as  to  the  limits  to  be  " 

imposed  upon  the  largeness  of  the  phraseology  used  in  the  sub- 
section may  be  supplied  by  the  words,  "notwithstanding  any 
testamoutary  disposition  ;"  and  tliat  by  reference  to  these  words 
the  devolution  tu  the  personal  representatives  may  be  reasonably 
conlined  to  such  real  estate  as  is  vested  in  any  person  solely 
for  a  devisable  estate,  legal  or  e(piitable.  This  construction  would 
exclude  from  the  operation  of  tlie  sub-section  an  estate  tail  and 
an  estate  fur  the  person's  own  life  (as  to  the  latter  estate,  the 
provisions  of  sect.  6,  sub-sect.  4,  are  inconsistent  with  the  per- 
sonal representatives  having  anything  to  d(j  witli  it),  and  would 
also  exclude  au  estate  by  the  curtesy  or  iu  dower.  As  to  estates 
pur  mitre  vie,  they  passed,  by  virtue  of  sect.  G  of  the  Wills  Act 
(1  Vict.  c.  20),  to  the  personal  representatives,  except  in  cases  of 
special  occupancy  (see  Theobald,  G.j  I  ;  Shelford's  lieal  Property 
(Statutes,  9th  ed.  404;  Earl  of  Mount- Cashell  v.  Morc-Sini/t/i, 
(1896)  A.  C.  158  ;  lie  Sheppard,  (1897)  2  Ch.  G7) ;  and  the  elfect 
of  this  Act  seems  to  be  to  make  such  estates  devolve  in  like 
manner,  even  where  there  is  a  special  occupant. 

The  same  criterion  would  also  impose  a  reasonable  limit  upon 
the  incorporeal  hereditaments  which  are  included  in  the  expres- 
sion "  real  estate"  for  the  purposes  of  the  sub-section.  Tlius 
an  advowson  in  gross,  of  which  the  deceased  was  seised  in  fee, 
will  devolve  on  his  personal  representatives,  and  as  they  will 
have  the  legal  estate  it  is  presumed  that  they  will  have  the  right 
to  present  to  it,  subject  to  the  riglit  of  the  person  beneficially 
entitled  to  nominate  to  it,  in  the  same  way  as  is  the  case  with 
advowsons  legally  vested  in  trustees  or  mortgagees.  (See  1  Phil. 
Eccl.  Law,  291;  Cripps  on  the  Clergy,  4oG ;  Lewin,  24G,  292, 
9th  ed.)  So,  tithes  of  which  a  lay  impropriator  is  seised  in  fee 
•will  devolve  on  his  personal  representatives ;  so,  too,  a  right  of 
common  in  gross  ;  so,  too,  any  franchise  which  is  capable  of 
alienation,  and  a  rent-charge  or  an  annuity,  not  ceasing  with  the 
death  of  the  annuitant,  charged  on  real  estate. 

Offices  in  fee  simple  have  either  ceased  to  exist  or  are  at  the 
present  day  so  rare  that  they  may  be  regarded  for  all  practical 
purposes  as  obsolete.  There  arc,  however,  a  few  great  oftices 
still  existing,  such  as  the  offices  of  Earl  Marshal,  Lord  Great 
Chamberlain,  and  King's  Champion,  which  are  inherent  in  the 
blood  of  the  first  grantee  and  inalienable  (o  Cruise  Dig.  tit.  25, 
p.  102  ;  De  Vere's  Case,  Collins'  Claims,  174  et  seq.,  and  pp.  190, 
191);  and  upon  the  suggested  criterion  these  offices  would  not 
pass  to  the  personal  representatives.  Peerages  being  dignities 
are  classed  as  incorporeal  hereditaments,  but  are  inalienable 
(4  Lords'  Journals,  150;  Grey  de  Ruthin'' s  Case,  Collins'  Claims, 
195  et  seq.  ;  3rd  Eeport  on  Dignity  of  a  Peer,  p.  25)  ;  and  so, 
too,  a  baronetc}'-,  whether  by  tenure  or  not  attached  to  any  place, 
being  a  dignity,  is  an  incorporeal  hereditament,  but  being  in- 
alienable comes  within  the  above-stated  principle,  and  would  not 
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1897  Act      devolve  on  ilie  personal  representatives.     (Sec  Be  Riveii- Canute, 

Sect  1  '     30  Ch.  D.  136.) 
sub-sect 'l         (0  The  sub-section   enacts  that  the  vesting  m  the  personal 

'-1  representative  shall  take  place  "on  the  death"  of  the  owner  as 

if  the  real  estate  were  a  chattel  real;    and  this   presents   no 
difficulty  where  there  is   an  executor  who  proves,   because  he 
derives  his  title  from  the  will  itself,  and  the  chattels  real  of  his 
testator  vest  in  him  from  the  moment  of  the  testator's  death. 
{Hickman  v.   Walker,  AYilles,  27  ;    Woolhy  v.  Clark,  5  B.  &  Aid. 
744.)     So,  now,  under  this  sub-section,  it  is  assumed  that,  where 
the  owner  of  real  estate  dies  leaving  an  executor  who  proves, 
that  real  estate  will  vest  in  the  executor  as  from  the  death  of  the 
testator.     But  the  case  of  an  administrator  is  different,  for  he 
derives  his  title  not  from  the  will  but  from  the  authority  which 
commits  the  administration  to  him,  and  the  personal  estate  only 
vests  in  him  from  the  time  of  the  grant.  (  Woolley  v.  Clark,  supra.) 
In  the  case  of   intestacy  the  personal    estate  of   the   intestate 
formerly  vested  in  the  Ordinary,  until  the  grant  of  letters,  and 
under  sect.  19  of  the  Court  of  Brobate  Act,  1858,  vested  in  the 
judge   of   the  Court  of  Probate;    and  it  would   seem  that  by 
virtue  of  sects.  12  and  IG  of  the  Judicature  Act,  1873,  the  per- 
sonal estate  of  an  intestate  is  now  vested,  in  the  interval  between 
his  death  and  the  grant  of  letters,  in  the  judges  of  the  Probate 
Division.     This  section  of  the  Act  of  1858  is,  however,  expressly 
confined  to  cases  of  intestacy,  and  does  not  apply  to  the  case  of  an 
executor  renouncing  or  predeceasing  the  testator  or  dying  before 
he  has  proved,  or  to  the  case  of  the  will  naming  no  executor. 
In  all  these  cases  administration  must  be  taken  out ;  and  in  the 
interval  between  the  death  of  the  testator  and  the  grant  of  letters 
the  question  arises.  What  becomes  of  the  legal  estate  ? 

If  the  analogy  of  chattels  real  is  to  be  strictly  followed,  m 
cases  of  intestacy  it  would  seem  to  be  in  the  judges  of  the  Pro- 
bate Division;  but  in  the  other  cases  mentioned,  the  sections 
above  cited  do  not  apply  to  vest  the  personal  estate  in  those  judges 
in  the  interval,  and  it  is  not  easy  to  say  what  will  become  of  the 
legal  estate  in  the  interval  between  the  death  of  the  owner  and 
the  grant  of  administration.  Excejit  in  the  inconvenient  reference 
to  the  analogy  of  chattels  real,  there  is  nothing  in  the  Act  to 
exju-essly  dispossess  the  heir  of  the  legal  estate,  which  is  in  him 
by  the  common  law  ;  and  it  would  appear  to  be  the  sounder  view 
to  treat  the  legal  estate  as  still  vested  in  the  heir  until  he  is 
divested  of  it  by  some  one  having  a  title  under  the  present  Act. 
This  view  has  been  adojited  in  Victoria  upon  an  enactment  which 
provides  that  upon  the  grant  of  probate  or  administration,  real 
estate  shall  vest,  as  from  the  death  of  the  deceased,  in  the  exe- 
cutor or  administrator  (Administration  Act,  1872,  No.  427,  s.  6; 
1890,  Ko.  loro,  s.  G) ;  it  being  hold  that,  in  the  interval  between 
the  death  and  the  grant,  the  real  estate  remains  vested  in  the 
heir.  (See  Larkin  v.  Drysdale,  1  Vict.  L.  E.  (Law),  1G4.)  And 
under  the  Intestates'  Estates  Act,  1890,  s.  1,  which  provides 
that  the  real  and  personal  estates  of  an  intestate,  leaving  a  widow 
and  no  issue,  shall,  Avhere  the  net  value  of  such  real  and  personal 
estates  does  not  exceed  500^.,  "  belong  to  the  widow^  absolutely 
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and    oxclusivcly ;  "    North,   J.,   has   lield    ^'.itli    May,    1898),    in     1897  Act, 
chauihcrs   {Jit^  'juiic/trr  and  Levifs  ('o)itr(i(i),  lliat  tlie  widow  of       Sect.  1, 
an  intestate,  whose  estate  was  alleged  not  to  be  of  the  value  of    sub-sect.  1. 

500/.,  could  not  make  a  title  to  the  real  estate  without  the  con-  

currenco  of  the  heir;  and  the  same  learned  judge  has  expre.ssed 
his  opinion  that,  under  this  present  Act,  the  legal  estate  is  in 
the  lieir-at-law,  until  divested  by  the  constitution  of  legal  per- 
sonal representatives  of  the  deceased  {Jolm  v.  John,  18'J8,  2  Ch. 
573) ;  s<;(l  qiucrc,  whether  this  applies  where  there  are  executors 
appointed  by  a  will,  a  question  which  may  be  of  practical 
importance.     (See/;os/,  p.  254,  sect.  2,  sub-sect.  2.) 

Tliis  question  has  been  raised,  as  regards  trust  and  mortgage 
estates  under  sect.  30  of  the  Conveyancing  Act,  1881  {Re  Pillin(j, 
26  Ch.  I).  432),  but  has  not  been  answered,  having  been  got 
over  by  the  special  terms  of  the  ve.sting  orders  made.  (See  Re 
Williams,  36  Ch.  D.  231  ;  Re  Raclcsiraw,  33  W.  R.  559.)  Per- 
haps the  question  will,  under  this  Act,  bo  shelved  in  naich  the 
same  way,  for,  wherever  the  legal  estate  may  bo  in  tlie  interval 
between  the  death  of  the  owner  and  the  grant  of  administration, 
it  is  submitted  that  the  title  of  the  administrator  to  the  real 
estate  will,  when  the  letters  are  granted,  relate  back  to  the 
death  of  the  person  whose  estate  he  is  administering  in  the  same 
manner  as  his  title  to  the  personal  estate,  under  the  present  law, 
relates  back  (7i'.  v.  Iforslri/,  8  East,  4\0,  per  Lord  Ellenborough), 
so  as  to  entitle  him  to  bring  actions  in  respect  of  matters  occur- 
ring after  the  death,  and  before  the  grant.  (See  Tharpe  v. 
Stallwood,  5  :Man.  &  Gr.  760  ;  Foster  v.  Bates,  12  M.  &  W.  226  ; 
Welchman  v.  Sluryis,  13  Q.  B.  552  ;  Wms.  Exors.,  Part  II.,  Bk.  I., 
c.  1.)  And  it  seems  clear  that  the  heir,  under  these  circum- 
stances, whether  the  legal  estate  is  in  him  or  not,  could  not 
make  a  good  title  pending  the  grant. 

For  the  purpose  of  the  Statute  of  Limitations,  time  runs 
against  an  administrator  not  from  the  time  of  the  grant,  but 
from  the  death  of  the  person  whoso  estate  he  is  administering 
(3  &  4  ^Vill.  4,  c.  27,  s.  6) ;  and  it  is  presumed  tliat  this  will 
now  apply  to  the  real  estate  which  vests  in  him.  A  diificult 
question  may  arise  in  this  connection.  E.cj.,  at  the  death  of  a 
person  intestate,  A.  has  been  in  possession  of  land  of  the  intes- 
tate for  ten  years  ;  administration  is  not  taken  out  to  the  intes- 
tate for  more  than  two  years  ;  the  title  of  the  administrator 
would  bo  barred,  and  the  heir  of  the  intestate  would  lose  the 
laud.  But  unless  the  legal  estate  was,  in  the  interval,  vested  in 
the  heir,  it  does  not  seem  that  he  could  bring  any  action  against 
A.,  the  trespasser,  and  his  only  remedj'  would,  on  that  coustrue- 
tion,  appear  to  be  to  himself  apply  for  administration,  xmder 
sect.  2  (4),  before  A.'s  title  had  become  complete. 

"Personal  representative"  is  defined,  by  sect.  24  (2),  to  mean 
an  executor  or  administrator.     (See  post,  p.  322.) 

As  to  the  powers  and  duties  of  the  personal  representative  in 
respect  of  the  real  estate  devolving  on  him,  see  sects.  2,  3  and  4,  post. 

The  Crown  is  not  bound  by  the  Act ;  and  therefore  the  real 
estate  of  a  bastard  intestate  vests  in  the  Crown  by  escheat,  and 
not  in  the  Treasury  solicitor  as  administrator  of  the  intestate  under 
39  &  40  Yict.  c.  18.     {In  the  goods  of  Ilartleij.  AV.  N.  1898,  155.) 
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1897  Act.  (2.)  Tliis  section  shall  apply  to  any  real  estate  over 
Sect.  1.  sub-  ^vhieli  a  person  executes  by  will  a  general  power  of 
^ec  s^  ,    .    rjppQJj^fi^jgj^^  r^g  jf  [^  were  real  estate  vested  in  liini. 

By  sect.  27  of  the  Wills  Act  (1  Yict.  c.  26)  it  is  enacted  that 
"  a  general  devise  of  the  real  estate  of  the  testator,  or  of  the  real 
estate  of  the  testator  in  any  place,  or  in  the  occupation  of  any 
person  mentioned  in  his  will,  or  otherwise  described  in  a  general 
manner,  shall  be  construed  to  include  any  real  estate,  or  any  real 
estate  to  which  such  general  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will." 

The  practical  effect  of  the  above  sub-section,  read  in  connection 
with  sect.  27  of  the  Wills  Act,  is  that,  whenever  a  person  dies 
leaving  a  will  containing  a  general  devise  of  real  estate,  not  only 
real  estate  actually  vested  in  him,  but  also  real  estate  over  which 
he  has  a  general  power  of  appointment,  will  pass  to  his  personal 
representatives,  unless  an  intention  not  to  exercise  the  power 
appear  on  the  will  itself.  (As  to  what  amounts  to  such  an  inten- 
tion, see  Farwell,  2nd  eel.  235  ;  and  as  to  what  is  a  general  power 
within  the  meaning  of  the  section,  see  ibid.  p.  233.)  A  general 
devise  will  operate  as  an  exercise  not  only  of  general  powers 
existing  at  the  date  of  the  will,  but  also  of  general  powers  com- 
ing into  existence  after  the  date  of  the  will  and  prior  to  the  tes- 
tator's death.    (Airei/  v.  Bower,  12  Ap.  Ca.  263  ;  Farwell,  p.  222.) 

The  sub-section  has  not  any  application  to  limited  powers,  the 
property  subject  to  which,  whether  appointed  or  unappointed, 
forms  no  part  of  the  estate  of  the  donee  of  the  power. 

It  is  submitted  that  when  once  it  is  clear  that  the  will  operated 
as  an  exercise  of  the  power,  all  the  real  estate,  subject  to  the 
power,  passes  under  this  sub-section  to  the  personal  respresenta- 
tives ;  but  whether  and  how  far  any  part  of  the  appointed 
jiroperty  which  fails  by  the  death  of  the  appointee  in  the  lifetime 
of  the  testator  is  assets  of  the  testator  in  the  hands  of  personal 
representatives  is  a  difficult  question,  and  will  be  discussed  under 
sect.  2,  sub-sect.  3  {post,  pp.  256,  257). 

(3.)  Probate  and  letters  of  administration  may 
be  granted  in  respect  of  real  estate  only,  altliough 
there  is  no  personal  estate. 

A  will  of  a  man  or  a  feme  sole  which  disposed  of  real  estate  only 
was  always  entitled  to  probate  if  it  appointed  executors  ( G' Dwyer 
V.  Genre,  1  Sw.  &  Tr.  465  ;  Beard  v.  Beard,  3  Atk.  73),  and  even 
though  the  executor  renounced  probate,  administration  with  the 
will  annexed  might  be  granted  (Tie  Jordan,  L.  E.  1  P.  &  D. 
655).  But  if  no  executor  was  appointed  by  the  will,  the  Ecclesias- 
tical Court  had  no  jurisdiction,  as  it  did  not  affect  personal  estate 
{Hahcrghani  v.  Vincent,  per  Buller,  J.,  2  Ves.  jun.  at  p.  230),  and 
the  Court  of  Probate  or  the  Probate  Division  had  no  larger  juris- 
diction in  this  respect  (the  Court  of  Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  8.  4,  and  lie  Tomlinson,  6  P.  D.  209).     A  will,  how- 
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ever  of  a  married  woman  merely  exercising  a  power  over  real     1897  Act, 
estate,  even  tliough  it  appointed  an  executor,  was  not  entitled  to       Sect.  1, 
probate,  because  tlio  will  in  such  a  case  is  only  a  conveyance  by    sub-sect.  3. 
moans  of  tlio  appointment  exercised  and  the  executor  takes  no- 
thing  under  it  in   liis  character  of  per.sonal  representative.   {lie 
Tomlinsoti,  6  P.  D.  209.)     But  where  a  married  woman  had,  be- 
sides the  power,  a  vested  estate  to  her  separate  use  in  the  real 
estate,  she  was  as  to  this  latter  estate  in  the  position  of  a  feme 
sole,  and  her  will  disposing  of  it  and  appointing  an  executor  was 
held  entitled  to  jn-obate.    {lie  Ilonihuclde,  lo  1'.  I).  149.)     Since 
the  Court  of  Probate  Act,  18.57,  the  probate  is  sufficient  evidence 
of  the  devise  of  lands  contained  in  it,  without  production  of  the 
will  itself,  unless  the  validity  of  the  will  itself  is  disputed  (sect. 
G-i). 

As  regards  probate,  therefore,  the  sub-section  seems  to  make 
little  difference  in  the  established  practice,  except  that,  inasmuch 
as  sub-sect.  2  makes  real  estate  over  which  a  person  exercises  by 
will  a  general  power  vest  in  the  personal  representatives,  the  old 
rule  as  to  the  wills  of  married  women  merely  exercising  powers 
over  real  estate  would  seem  to  be  abolished,  so  that  in  future  a 
will  of  a  married  woman  exercising  a  general  power  over  real 
estate  and  appointing  an  executor  will  be  entitled  to  probate. 
(As  to  the  effect  of  such  an  appointment  by  a  married  woman, 
see  post,  p.  257.) 

Letters  of  administration  granted  in  cases  of  intestacy  by  tlie 
Ecclesiastical  Court,  by  the  Probate  Court,  and  now  by  the 
Probate  Division,  were  and  are  to  the  personal  estate  and  effects 
(see  Wms.  on  Exors.  Part  I.  Book  V.  c.  1) ;  and  in  such  cases 
this  Act  institutes  a  revolution,  as  it  gives  the  Probate  Division 
jurisdiction  to  extend  the  grant  of  administration  to  real  estate, 
with  which  it  formerly  had  nothing  to  do. 

It  is  assumed  that  the  rules  as  to  the  devolution  of  the  estate 
of  an  executor  or  administrator  will  apply  to  real  estate  in  the 
same  way  as  they  now  apply  to  the  personal  estate.  These 
rules  may  be  shortly  summed  up  as  follows  (cf.  Wms.  on  Exors., 
Part  I.  Book  III.  c.  4,  p.  20(5,  9th  ed.)  :  — 

(a.)  Where  one  of  several  executors  dies  after  probate,  the 
representation  to  the  estate  of  his  testator  survives  to 
the  surviving  executors, 
(b.)  AVhere  a  solo  surviving  executor  or  a  sole  executor  dies 
after  probate,  leaving  a  will  and  appointing  an  exe- 
cutor, the  whole  representation  devolves  on  such  last- 
mentioned  executor,  if  he  prove.  Secus,  if  the  executor 
of  the  executor  renounces,  or  does  not  appear,  when 
cited. 
(c.)  Where  a  sole  surviving  executor  or  a  sole  executor  dies 
after  probate  intestate,  his  administrator  does  not 
represent  the  testator,  but  letters  of  administration 
with  the  will  of  the  testator  annexed  must  be  taken 
out  to  the  effects  (and  now,  it  is  sul)mitted,  to  the  real 
estate)  of  the  testator  left  unadministered. 
(d.)  Where  one  of  two  administrators  dies,  the  survivor 
represents  the  estate  of  the  intestate. 

B.  R 
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1897  Act,         (e.)  Upon  the  death  of  a  surviving  administrator  or  of  a  sole 

Sect.  1,  administrator    he   can   transmit    no    authority   to   his 

sub-sect.  4.  rei^resentative,   and  therefore,   whether  he   die  testate 

or  intestate,  letters  of  administration  must  be  taken 

out  to  the  effects  (and  now  to  the  real  estate)  of  the 
original  intestate  left  unadmiuistered. 
As  to  the  practice  to  bo  adopted  by  the  Court  in  granting 
administration,  having  regard  to  the  changes  made  by  this  Act, 
see  sect.  2,  sub-sect.  4  {post,  p.  2G0). 

(4.)  The  expression  ''real  estate"  in  this  part  of 
^jit    kM^   ^      •    this  Act  shall  not  be   deemed  to  include  land  of 

copyhold  tenure  or  customary  freehold  in  any  case 
in  which  an  admission  or  any  act  by  the  lord  of  the 
manor  is  necessary  to  perfect  the  title  of  a  purchaser 
from  the  customary  tenant. 

This  sub-section  furnishes  the  only  definition  of  "real  estate," 
and  it  will  be  seen  that  it  is  a  negative  definition,  only  operating 
by  the  exclusion  of  particular  classes  of  lands. 

The  lands  excluded  are  in  substance  all  lands  of  cojiyhold 
tenure  proper,  for  the  true  criterion  of  copyhold  tenure  is  the 
necessity  of  an  admittance  or  some  act  of  the  lord  in  order  to 
complete  or  perfect  an  alienation.  In  all  such  cases  the  freehold 
is  in  the  lord ;  but  where  no  admittance  or  licence  of  the  lord  is 
necessary  to  perfect  a  purchaser's  title,  the  land  is  freehold  in 
the  tenant.     (See  Elton,  pp.  2,  324.) 

Besides  copyholds  proper,  which  are  parcel  of  and  held  ac- 
cording to  the  custom  of  the  manor  at  the  will  of  the  lord,  and 
customary  freeholds,  which  are  parcel  of  and  held  according  to 
the  custom  of  the  manor,  but  not  at  the  will  of  the  lord,  in  both 
of  which  the  freehold  is  in  the  lord  (see  Doe  v.  Danvers,  7  East, 
299  ;  Thompson  v.  Hardinge,  1  C.  B.  940),  there  are  certain 
lands  of  customary  or  tenant-right  tenure  which  are  mostly,  if 
not  exclusively,  confined  to  the  north  of  England,  where  border 
services  against  the  Scots  were  formerly  required  of  the  tenants. 
Although  the  title  to  these  is  not  evidenced  by  cojiy  of  Court 
Eoll,  and  they  are  not  held  at  the  will  of  the  lord,  but  are 
alienalde  by  deed,  yet  an  admittance  is  necessary  thereon  ;  and 
they  are  accordingly  held  to  be  copyhold,  and  the  freehold  is  in 
the  lord.  (See  Doe  v.  Huntington,  4  East,  271,  288,  jyer  Lord 
Ellenborough  ;  Burrell  v.  Dodd,  3  Bos.  &  P.  378  ;  Stephenson  v. 
Hall,  3  Bur.  1278  ;  Elton,  ichi  supra.) 

But  besides  these,  again,  there  are  lands  in  different  parts 
of  England  which,  though  held  of  a  manor  and  character- 
ised by  many  of  the  incidents  of  copyhold  tenure,  e.g.,  the 
liability  to  heriots,  reliefs,  and  fines  on  alienation  and  services, 
yet  require  no  admittance  or  licence  from  the  lord  to  perfect 
their  ^ienation,  and  are  freeholds.  Indeed,  it  is  a  necessary 
incident  of  a  manor  proper  that  there  should  be  at  least  two 
freehold  tenants  holding  of  it  in  order  to  constitute  a  Court  Baron 
{Bradshaio  v.  Laivson,  4  T,  E.  443  ;  Glover  v.  Lane,  3  T.  B.  447), 
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without  wliicli  a  manor  ceases  to  exist,  except  as  a  manor  by     1897  Act, 
reputation.     (Soo  Dchtcherois  v.  Dclachcrois,  1 1  IT.  L.  C.  at  p.  8:3.)   Sect.  1,  sub- 
T]io  lauds  held  by  such  frcolioldcrs  of  tlio  manor  are  not  parcel    sects.  4,  5. 

of  tlio  manor  (2  Rolle's  Abr.  120  C.  ;  15  Vin.  Abr.  218,  C.  1),  and 

are  alienable  by  common  law  conveyances  without  admittance  or 
licence  of  the  lord,  oven  though  upon  alienation  the  new  tenant 
can  bo  compelled  to  come  in  and  acknowledge  free  tenure  and 
pay  a  relief,  as  in  rassimjliam  v.  Pithj,  17  C.  ]}.  29!)  ;  or  though 
heriot  service  is  due  to  the  lord  upon  the  death  of  tlio  tenant,  as 
in  Damercll  v.  Prothcroe,  10  Q.  B.  20  ;  IFesteni  v.  Bailee/,  (1896) 
2  Q.  B.  234  ;  (1897)  1  Q,.  B.  8G  ;  and  though  they  are  liable  to 
escheat  to  the  lord  for  want  of  heirs. 

All  such  freeholds  held  of  a  manor  are,  it  is  submitted,  outside 
the  exception  of  this  sub -section,  and  will  accordingly  devolve 
on  the  personal  representatives  of  the  froeliolder ;  and  in  the 
case  of  such  a  freehold  tenant  of  the  manor  dying  intestate  and 
without  heirs,  the  personal  representatives  would  appear  to  hold, 
subject  to  the  intestate's  debts,  in  trust  for  the  lord  of  the  manor 
undi'r  sect.  2,  sub-sect.  1.  (See  Iliir/hns  v.  JVclls,  9  Ila.  749.) 
And  the  same  result  would  follow,  it  is  submitted,  in  the  case  of 
former  copyholds  which  have  been  enfranchised,  since  1 6th  Sep- 
tember, 1887,  under  the  Copyhold  Acts,  1887  and  1894  (see 
Copyhold  Act,  1887,  s.  4  ;  Act  of  1894,  s.  21,  sub-s.  1  (b)  ),  and 
of  which  the  owner  dies  seised,  intestate  and  without  heirs. 

The  sub-section  does  not  expressly  provide  whether  an  equitable 
estate  in  copyholds  or  customary  freeholds  is  to  be  excluded  from 
"real  estate."  The  words  "  in  any  case  in  which  an  admis- 
sion," &c.,  seem  to  point  to  the  sub-section  having  contemplated 
the  legal  estate  only.  No  admission  or  act  of  the  lord  is  neces- 
sary to  perfect  the  alienation  of  an  equitable  estate  in  copyholds  ; 
and  the  equitable  owner  is  not  the  customary  tenant.  On  the 
whole,  it  is  submitted  that,  as  the  sub-section  does  not  expressly 
exclude  equitable  estates  in  copyholds  from  the  expression  "real 
estate,"  it  is  more  in  harmony  with  the  other  provisions  of 
Part  I.  of  the  Act  to  include  such  estates  in  the  expression,  so  as 
to  make  them  devolve  on  the  personal  representatives  of  a  person 
dying  entitled  to  an  equitable  estate  in  copyholds,  and  become 
assets  to  be  administered  in  accordance  with  the  provisions  of 
sect.  2. 

(5.)  This  section  applies  only  in  cases  of  death 
after  the  commencement  of  this  Act. 

The  commencement  of  the  Act  is,  by  sect.  25,  the  1st  January, 
ISOR.  Although  in  order  to  bring  the  section  into  operation  the 
death  must  take  place  after  31st  December,  1897,  it  must  be 
remembered  that  the  section  will  take  effect  in  every  such  case, 
notwithstanding  a  will  made  before  that  date. 

O   (■[\    Subicct  to  the  powers,  rio-hts,  duties,  and  Provisions  as 

liabihties    liercmafter   mentioned  [<(),    the    personal  tion. 
representatives  of  a  deceased  person  shall  hold  tlie 

r2 
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sub-sect.  1 


1897  Act,  real  estate  as  trustees  (Z-)  for  the  persons  by  law 
Sect.  2,^  beneficially  entitled  thereto  (c),  and  those  persons 
shall  have'the  same  power  of  requiring-  a  transfer  of 
real  estate  (r/)  as  persons  beneficially  entitled  to 
personal  estate  have  of  requiring*  a  transfer  of  such 
personal  estate. 

(o)  The  powers,  rights,  duties,  and  liabilities  of  the  personal 
representatives  are  contained  in  the  following  sub-sections  of  this 
section,  and  in  sects.  3  and  4. 

(b)  The  words  of  the  sub-section  give  rise  to  the  question 
whether  the  personal  representatives  become  trustees  for  the 
persons,  by  law  beneficially  entitled,  upon  the  death  of  the 
deceased  whom  they  represent,  or  only  after  they  have  fully 
administered.  If  the  former  is  the  true  construction  of  the  sub- 
section, its  effect  is  to  enact  a  law  for  real  estate  difi'ering 
considerably  from  that  applicable  to  personal  estate.  A  present 
devise  of  land,  being  specific,  carries  the  rents  and  profits  to  the 
devisee  as  from  the  testator's  death  (Theobald,  143),  and  every 
residuary  devise  is  specific  {Henstncm  v.  Fryer,  3  Ch.  420  ;  Lance- 
Jield  v.  Iggtilden,  10  Ch.  136);  and  in  like  manner  a  specific 
legacy  carries  the  income  to  the  legatee  as  from  the  testator's 
death  ( Clive  v.  C'live,  Kay,  600) ;  but  general  legacies  as  a  rule 
are  payable  only  at  the  end  of  a  year  from  the  testator's  death, 
and  carry  interest  only  as  from  that  date.  (Sleech  v.  Thorinc/to)i, 
2  Yes.  sen.  560,  563.)  An  executor  is  not,  however,  trustee  for 
legatees,  except  in  the  loose  sense  that  he  holds  the  personal 
estate  for  their  benefit  and  not  for  his  own  (seejaer  Lindley,  L.J., 
in  Re  Davis,  (1891)  3  Ch.  124),  unless  he  has  severed  the  legacy 
in  such  a  way  as  to  cease  to  be  executor,  and  to  become  actual 
trustee  thereof  {PhiUppo  v.  Munning,  2  My.  &  Cr.  309),  or  unless 
he  has  discharged  all  his  duties  as  executor  and  ascertained  the 
clear  residue  {Re  Smith,  43  Ch.  D.  302),  or  has  executed  a 
declaration  of  trust  thereof.  {Re  Rowe,  60  L.  T.  599.)  And  his 
assent  to  a  legacy  does  not  make  him  a  trustee  of  it  {Re  Rowe, 
uhi  sup.),  nor  does  his  signature  of  a  residuary  account  make 
him  a  trustee  of  the  residue  shown  thereby.  {Re  Rowe,  61 
L.  T.  581  ;  and  see  Re  Barker,  (1892)  2  Ch.  491.)  An  executor 
as  regards  personalty  does  not  become  a  trustee  until  he  has 
fully  administered,  and  a  debtor  to  the  testator  is  entitled  to 
deal  with  him  as  executor  until  he  has  notice  that  he  has  changed 
his  character  from  that  of  executor  to  that  of  trustee.  (  Charlton 
V.  Earl  of  Durham,  4  Ch.  433.) 

It  is  submitted  that  the  general  effect  of  this  sub- section, 
taken  in  connection  with  the  rest  of  the  section  and  sect.  3,  is  to 
place  the  personal  representatives  in  a  position  analogous  to  that 
hitherto  occupied  by  devisees  in  trust  of  real  estate  charged  with 
debts.  Such  devisees  were,  subject  to  their  power  to  sell  or 
mortgage  for  payment  of  debts,  under  sect.  14  of  Lord  St. 
Leonards'  Act  (22  &  23  Vict.  c.  35),  trustees  of  the  real  estate, 
and  the  rents  and  profits  thereof,  for  the  persons  beneficially 
entitled  as  from  the  date  of  the  testator's  death. 
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(c)  The   sub-section   does   not   expressly   save   the  beneficial     1897  Act, 
rij^hts  of  the  heir-at-law  in  case  of  intestacy,  nnless  the  words  Sect.  2,  sub- 
"the   persons   by  law  beneficially   entitled   thereto"    were   in-    sects.  1,  2 
tended  to  do  so.     In  any  case,  it  is  submitted  that,  if  the  intention 

of  the  legislature  had  been  to  interfere  with  those  rights,  it 
would  have  adopted  clear  words  for  that  purpose  ;  and  that  the 
effect  of  the  sub-section  is  therefore  to  make  the  personal  repre- 
sentatives trustees  of  the  real  estate,  as  from  the  death  of  the 
deceased  whom  they  represent,  for  the  heir-at-law  or  the  bene- 
ficial devisees,  according  as  the  deceased  died  intestate  or  had 
efi'ectually  disposed  by  will  of  such  real  estate. 

(d)  The  right  of  the  persons  beneficially  entitled  to  the  real 
estate  to  rec^uire  a  transfer  thereof  to  them  is  further  expressly 
provided  for  by  sect.  3,  sub-sect.  2.     {Seeposf,  p.  270.) 

(2.)  All  enactments  and  rules  of  law  relating  to 
the  effect  of  probate  or  letters  of  administration  as 
respects  chattels  real,  and  as  respects  the  dealings 
with  chattels  real  before  probate  or  administra- 
tion (rO,  and  as  respects  the  payment  of  costs  of 
administration  (/>)  and  other  matters  in  relation  to 
the  administration  of  personal  estate,  and  the 
powers  (c),  rights  (^/),  duties  (e)  and  liabilities  (/) 
of  personal  representatives  in  respect  of  personal 
estate,  shall  apply  to  real  estate  so  far  as  the  same 
are  applicable,  as  if  that  real  estate  were  a  chattel 
real  vesting  in  them  or  him  {(/),  save  that  it  shall 
not  be  lawful  for  some  or  one  only  of  several^  joint 
personal  representatives,  without  the  authority  of 
the  Court,  to  sell  or  transfer  real  estate  (//). 

(«)  The  powers  of  executors  and  administrators  to  deal  with 
personal  estate  prior  to  probate  and  administration  respectively 
are  not  identical.  An  executor  derives  his  title  from  the  will, 
not  from  the  probate,  and  may  therefore  before  probate  do 
almost  all  the  acts  incident  to  his  offices,  including  the  right  to 
assign  a  term  of  years  {Brasier  v.  Ihidson,  8  Sim.  67) ;  and  such 
acts  are  not  avoided  even  by  his  death  before  he  has  proved 
(see  ibid.),  for  his  death  before  proving  merely  determines  the 
executorship,  and  does  not  avoid  it.  (See  Waiikford  v.  Wank- 
ford,  1  Salk.  309,  per  Lord  Holt ;  1  Wms.  on  Exors.,  9th  edit., 
2Vdetseq.) 

An  administrator,  on  the  other  hand,  deriving  his  title  solely 
from  the  grant  cannot  meddle  with  the  estate  before  he  acquires 
his  title  ;  and  acts  done  by  him  prior  to  the  grant,  except  in  cases 
where  they  are  for  the  benefit  of  the  estate,  do  not  receive  validity 
or  become  binding  by  the  subsequent  grant  of  letters  of  adminis- 
tration.    (See  Williams  on  Executors,  9th  ed.,  3-12  ct  seq.) 

{h)  costs  of  administration,  &c.— The  costs  of  the  personal 
representatives  of  administering  the  estate,  includiug  the  costs 
of  an  administration  action,  except  in  cases  of  misconduct  (see 
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1897  Act,     E.  S.  C,  Ord.  LXV.  r.  1),  and  including  all  charges  and  exi^enses 

Sect.  2,       properly  inciu'red  by  them,  arc  to  be  borne  by  the  estate  and 

sub-sect.  2.    constitute  a  first  charge  on  it  in  priority  to  the  claims  of  creditors 

of  the  deceased.     {Tipping  v.  Power,  1  Ha.  405,  411  ;  Re  Price, 

31  Ch.  D.  185  ;  and  see  2  Seton,  1211  ;  2  Wms.  Exors.  1936.) 

(c)  powers— After  administration  is  granted  an  administrator 
has  the  same  power  as  an  executor,  and  thoy  both  have  the  same 
property  in  the  personal  estate  of  the  deceased  as  he  himself  had 
when  living,  and  the  same  powers  of  recovering  or  suing  for  it 
(1  AYms.  Exors.  795) ;  and,  as  heretofore  they  have  had  power 
to  tahe  possession  of  all  deeds  and  documents  relating  to  the 
personal  estate,  so  now  it  woidd  appear  that  they  will  be  entitled 
to  possession  of  the  title  deeds  relating  to  the  real  estate  to  which 
the  deceased  was  solely  entitled,  and  which  by  sect.  1  is  vested 
in  them.      (See  a7ite,  p.  234.)     The  personal  representative  has 
fuU  liberty  to  sell  and  dispose  of  all  the  personal  estate  of  the 
deceased,   including  property  specifically  bequeathed  {Ewer  v. 
Corhet,  2  P.  Wms.  148) ;  and,  excej)t  in  cases  of  fraud  or  collu- 
sion between  the  purchaser  and  the  personal  representative,  the 
sale  is  valid  as  against  creditors  of  the  deceased ;  nor  is  it  any 
part  of  the  purchaser's  duty  to  incjuire  whether  there  are  any 
debts  of  the  deceased,  or  whether  the  sale  is  otherwise  requii-ed 
for  the  due  administration  of  the  estate.     (See  Whale  v.  Booth, 
4  T.  E.  625,  note;   Corser  v.  Cartu-right,  L.  E.  7  H.  L.  731,  736.) 
In  the  case  of  a  sale  by  executors,  under  a  charge  of  debts,  of 
real  estate,  the  rule  was  laid  down  in  lie  Tanqueray-  Willaume  and 
Landau,  20  Ch.  D.  465,  that  after  twenty  years  from  the  death 
the  presumption  is  that  all  the  debts  have  been  paid  and  that  a 
purchaser  buying  from  executors  after  that  period  is  bound  to 
inc|uire  as  to  the  existence  of  debts ;  and  in  Ireland  the  rule  was 
extended  to  a  sale  of  leaseholds  by  an  execvitor  (see  Re  Molynenx 
and  White,  13  L.  E.  Ir.  382;  15  ibid.  383;  Re  Ryan  and  Cavaiuigh, 
17  ihid.  42);    but  it  has  now  been  definitely  decided  that  the 
rule  does  not  apply  to  a  sale  by  an  executor  of  leaseholds,  and 
that  a  purchaser  of  leaseholds  from  an  executor  after  a  lapse  of 
more  than  twenty  years  is  not  bound  to  inquire  whether  there 
are  any  debts  of  the  testator  outstanding.     {Re  Venn  and  Furze, 
1894,  2  Ch.  101,  following  the  view  expressed  by  Kay,  J.,  in  Re 
Whistler,  35  Ch.  D.  561.)     The  question  now  arises  whether, — 
the  personal  representatives  having  under  this  Act  over  real  estate 
the  powers  which  they  formerly  had  over  personal  estate  only, — 
the  rule  laid  down  in  Re  Venn  and  Furze  is  to  apply,  so  as  to 
relieve  a  purchaser  from  any  necessity  to  inquire  into  the  exis- 
tence of  debts  where  the  personal  representatives  are  in  that 
capacity  selling  real  estate  after  a  lapse  of  twenty  years.     Having 
regard,  however,  to  the  terms  of  sect.  3,   sub-sect.  2  (see  jmst, 
p.  271),  it  appears  doubtful  whether  the  rule  laid  down  in  Re 
Venn  and  Furze,  as  to  leaseholds,  is  applicable  to  a  sale  by  exe- 
cutors of  real  estate  under  this  Act,  or  whether  the  rule  of  Re 
7'angueray- Willaume  and  Landau  does  not  still  apply  to  such  last- 
mentioned  sale. 

The  power  of  the  personal  representative  to  sell  a  chattel  real 
specifically  bequeathed  ceases  upon  his  assent  to  the  legacy,  as 
upon  such  assent  the  legal  interest  in  the  thing  bequeathed  vests 
in  the  legatee  {Doe  v.  Guy,  3  East,  120  ;    Williams  v.  Lee,  3  Atk. 
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223),  and  tlie  legatee,  liaviug  the  legal  estate,  would  seem  to  be     1897  Act, 

able  to  give  a  better  title  to  a  purchaser  than  could  the  personal       Sect.  2, 

representative  from  whom  the  legal  estate  has  been  divested,    sub-sect.  2. 

By  sect.  3,  sub-sect.  1,  of  this  Act  the  personal  representative  may 

assent  to  any  devise ;  and  such  an  assent  will,  it  is  assumed,  in 

like  manner  terminate  the  power  of  the  personal  representative 

to  sell  the  real  estate  included  in  the  devise.     The  assent  is  not 

by  the  Act  required  to  be  in  writing  (see  post,  p.  2G.5,  notes  to 

sect.  3,  sub-sect.  1) ;  and  a  practical  difficulty  may  arise  upon  a 

contract  for  sale  by  the  personal  representative  of  spr-ciUcully 

devised  real  estate,  owing  to  the  uncertainty  as  to  whether  or  not 

the  devise  has  been  assented  to.     Having  regard  to  the  wide  and 

general  power  of  the  personal  representative  to  sell,  it  may  bo 

that  the  vendor  soiling  as  personal  representative  would  not  be 

bound  to  answer  an  inquiry  on  this  point ;  and,  except  in  cases 

where  the  land  is  on  the  register,  the  only  practical  means  of 

discovering  whether  the  assent  had   been   given  would   be  to 

in(piire  of  the   devisee  himself  or  on  the  land  as  to  who  is  iu 

possession.     If  the  personal  representative  is  not  in  receipt  of 

the  rents  and  iirofits,  there  is  at  least  good  ground  for  inferring 

that   he  has  assented   to   the   devise.     "WTiere   the   specifically 

devised  land  is  on  the  register  the  assent  must  be  in  a  prescribed 

form  (see  Rule   130,  posf,  p.  371),  and  woidd  be  necessary  to 

the  registration  of  the  devisee.     In  cases,  therefore,  of  registered 

land,  unless  the  devisee  is  the  registered  proprietor,  a  purchaser 

would  be  safe  in  taking  a  title  from  the  personal  representatives 

of   the  deceased   proprietor ;   while,    if   the   devisee   is   on   the 

register,  the  purchaser  will  be  safe  in  taking  a  title  from  him  and 

ignoring  the  personal  representatives  (^see  posi,  pp.  266,  267). 

The  power  of  the  personal  representative  to  deal  with  the 
assets  of  the  deceased  extended  to  enable  him  to  pledge  or 
mortgage  them  {Scoitv.  Tyler,  2  Dick.  725  ;  Lord  Va7ieY.  Ricjden, 
5  Ch.  663,  670  ;  Re  Morgan,  18  Ch.  D.  93,  at  p.  98,  per  Fry,  J.)  ; 
and  this  Act  would  seem  to  extend  that  power  to  real  estate. 
This  power  is  not  abrogated  by  a  mere  administration  judgment, 
Tmless  it  is  registered  as  a  //*•  pendens  or  a  receiver  is  appointed  in 
the  action,  or  an  injunction  is  granted  to  restrain  the  personal 
representative  from  dealing  with  the  assets  {Berry  v.  Gibbons, 
8  Ch.  747). 

The  power  of  dealing  with  the  assets  does  not  extend  to  enable 
an  executor  to  grant  an  underlease  of  a  term  of  years,  unless  it 
is  the  best  means  of  administering  the  estate  [Oceanic  Steam  Co. 
V.  Silt  berberry,  16  Ch.  D.  236,  243,  per  Jessel,  M.  R.  ;  Keating  v. 
Keating,  1  LI.  &  G.  temp.  Sugdeu,  133),  or  in  any  case  to  give  an 
option  of  purchase  in  future.  {Oceanic  Co.  v.  Sutherberry,  16 
Ch.  D.  236.)  There  is  nothing  in  this  Act  to  expressly  authorize 
the  personal  representative  to  grant  a  lease  of  the  real  estate 
or  option  of  purchase ;  and  any  person  taking  such  a  lease  does 
so  at  the  risk  of  having  to  show  that  it  was  the  best  means  of 
administering  the  estate. 

The  personal  representatives,  having  vested  in  them  the  per- 
sonal estate  of  the  deceased,  are  entitled  to  receive  the  income 
thereof,  and  apply  it  in  a  due  course  of  administration ;  and 
under  this  Act  it  is  submitted  that  they  will  have  in  like  manner 
the  right  to  recover  and  receive  the  rents  and  profits  of  the  real 
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1897  Act,     estate   which   devolves   on   them,   and,  suLject   to  their  being 

Sect.  2,       required  for  paA-ment  of  debts  or  expenses  of  administration, 

sub-sect.  2.    will  hold  them  as  trustees  for  the  persons  beneficially  entitled  to 

the  real  estate  from  which  they  proceed.     (See  sub-sect.  1  of  this 

section  and  notes  thereon,  ante,  p.  245.) 

Under  sect.  21  of  the  Trustee  Act,  1893,  administrators  as  well 
as  executors  have  power  to  compromise,  compound,  and  settle 
debts  and  claims ;  and  it  would  seem  that  the  powers  given 
them  by  this  Act  would  enable  them  to  exercise  in  respect  of  the 
real  estate  the  powers  of  compromise  and  other  powers  conferred 
on  them  by  that  section. 

Limited  administrators  have  practically  the  same  powers 
during  the  subsistence  of  their  grant  as  ordinary  executors 
or  administrators.  The  case  of  an  administrator  pendente  lite 
is  provided  for  by  sect.  70  of  the  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  under  which  he  may  do  everything  excej)t 
distribute  the  residue.  An  administrator  durante  absentia  can 
sell  the  leaseholds  of  the  deceased ;  but,  if  he  is  merely  appointed 
as  the  attorney  of  the  executor,  he  has  to  meet  the  practical 
difficulty  of  proving  that  his  principal  is  alive.  (See  JVebb  v. 
lurbt/,  3  Sm.  &  G.  333  ;  7  D.  M.  &  G.  37G.)  About  the  powers 
of  an  administrator  durante  mino7-e  estate  there  was,  in  earlier 
times,  considerable  doubt ;  but  it  may  probably  be  taken  as 
now  settled  that  he  has  the  same  powers,  while  the  minority 
lasts,  of  selling  and  otherwise  dealing  with  the  assets  as  an  ordi- 
narv  administrator.  (Re  Cope,  16  Ch.  D.  49  ;  Jie  Tho7npson  and 
Mc  Williams,  (189G)  1  I.  E.  356.) 

By  sect.  1,  sub-sect.  2,  of  the  Married  Women's  Property  Act, 
1882,  a  married  woman  is  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of,  and  to  the  extent  of,  her  separate 
property,  both  present  and  future,  and  whether  or  not  at  the 
date  of  entering  into  the  contract  she  had  any  separate  property 
(Married  "Women's  Property  Act,  1 893,  sect.  1 ),  on  an}'  contract,  as 
if  she  were  z^feme  sole.  By  sect.  24  the  word  contract  includes  the 
accejitance  of  any  trust,  or  of  the  office  of  executrix  or  adminis- 
tratrix ;  and  her  husband  is  not  to  be  liable  in  respect  of  her 
dealings  as  such  trustee,  executrix  or  administratrix.  By  sect.  18, 
a  married  woman  who  is  an  executrix  or  administratrix  alone  or 
jointly  with  any  other  person  or  persons  of  the  estate  of  any 
deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of 
property  subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring,  any  such  annuity  or  deposit  as 
thereinbefore  mentioned,  or  any  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  as 
aforesaid,  or  any  shares,  stocks,  debenture,  debenture  stock  or 
other  benefit,  right,  claim  or  other  interest  of  or  in  any  such 
corporation,  company,  public  bod}'  or  society  (see  sects.  6  to  9) 
in  that  character  without  her  husband  as  if  she  was  then  sole. 
It  will  bo  observed  that  this  section  is  confined  to  certain  par- 
ticular classes  of  personal  property,  among  which  leaseholds  are 
not  included.  It  has  been  expressly  held  that  the  Act  does  not 
enable  a  woman,  married  since  the  commencement  of  the  Act,  to 
convey  to  a  purchaser  real  estate  of  which  she  is  sole  trustee  for 
sale  except  with  the  concurrence  of  her  husband  and  by  deed 
acknowledged  by  her  {Re  Harkness  &,-  Allsopp^s  Coiitract,  (1896) 
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2  Oh.  358).     The  gi-ounrl  of  the  judf^mont  appears  to  bo  that  tlio     1897  Act, 
powers  of  acquiring,  holding,  and  disposing  of  real  or  personal       Sect.  2, 
l)roperty  given  by  the  Act  refer  only  to  the  married  woman's    sub-sect.  2. 

separate  property  ;  that  property  vested  in  her  as  trustee  cannot  

properly  bo  called  separate  property,  and,  therefore,  is  outside 
the  general  provisions  of  the  Act ;  and  that,  this  being  so,  her 
power  of  disposing  in  her  representative  character  of  other 
property  must  be  confined  to  the  particular  classes  of  property 
specified  in  sect.  18.  This  reasoning  would  seem  to  apply  to 
leasehold  property  vested  in  a  married  woman  as  executri.x  or 
administratrix  as  well  as  to  real  estate  vested  in  her  as  trustee 
for  sale ;  and  it  seems  to  be  doubtful,  as  long  as  the  decision  in 
Re  Harhiess  &;  AUsopp^s  Contract  stands,  whether  a  married 
woman  as  legal  personal  representative  could  before  this  present 
Act  convey  chattels  real  belonging  to  the  deceased  without  the 
concurrence  of  her  husband,  or  whether  .since  this  Act  she  can 
convey  real  estate,  which  is  by  virtue  of  sect.  1  vested  in  her  as 
such  personal  representative,  except  with  the  concurrence  of  her 
husband  and  by  an  acknowledged  deed. 

Prior  to  the  Married  Women's  Property  Act,  1882,  a  married 
•woman  could  not  accept  the  oflice  of  executrix  or  administratrix 
■without  her  husband's  consent,  nor,  if  ho  assented,  could  she  as 
executrix  or  administratrix  do  anything  which  might  render  him 
liable  (Wentw.  Off.  14th  ed.  381  ;  Com.  Dig.  "Administration," 
D.) ;  and,  therefore,  she  could  not  assign  or  dispose  of  any  part 
of  the  assets  of  the  deceased  without  his  concurrence  (see  Dirhy- 
shire  v.  Home,  o  De  Gr.  &  Sm.  702,  709).  Her  husband,  on  the 
other  hand,  could  assign  or  dispose  of  chattels  real  and  other 
effects  vested  in  his  wife  as  personal  representative  without  any 
consent  by  her  {Thrustout  v.  Coppin,  2  "W.  Bl.  801  :  3  Wils. 
277;  Arnold  v.  BIdgood,  Cro.  Jac.  318;  and  see  Re  Wood,  3 
D.  F.  &  J.  125).  It  is  true  that  the  whole  raison  d^lre  of  the 
old  law,  which  was  to  ensure  the  protection  of  the  husband 
against  liability  for  the  acts  of  his  wife  as  executrix  or  ad- 
ministratrix, has  been  abolished  by  sect.  24  of  the  Married 
"Women's  Property  Act,  1882,  which  releases  hini  from  liability 
unless  he  intermeddles :  but  this  release  applies  also  to  the 
trust  estates  of  the  wife ;  and  neither  that  nor  the  fact  that  to 
make  the  husband's  concurrence  necessary  was  to  make  him 
intermeddle  was  sufficient  to  prevent  his  concurrence  being  held 
necessary  to  a  convej-ance  of  the  real  estate  vested  in  the  wife  as 
sole  trustee.  Having  regard  to  the  decision  in  Re  Ilarkness  Jj- 
Allsopp,  a  purchaser  cannot  be  advised  to  take  a  conveyance 
from  a  married  woman  as  personal  representative  without  the 
concurrence  of  her  husband.  As  to  the  case  of  registered  land, 
see  Rule  128  (p.  370),  and  note. 

{d)  rights — These  seem  to  be  co-relative  with  the  powers 
already  discussed,  and  do  not  appear  here  to  call  for  further 
treatment.  They  will,  however,  be  found  further  discussed  under 
the  next  sub-section  and  sect.  3,  sub-sect.  1  (see  post,  jiji.  267 
et  seq.). 

(e)  duties — One  of  the  first  duties  of  the  personal  representa- 
tives was  formerly  to  pay  the  probate  duty  :  and  by  sect.  6,  sub- 
sect.  2  of  the  Finance  Act,  1894,  it  was  enacted  as  follows : — 

"The  executor  (which  includes,  by  vii-tuo  of  sect.  22,  sub- 
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1897  Act,     sect.  1  (d),  an  administrator  and  any  person  intermeddling  with 

Sect.  2,       the  personal  property)  of  the  deceased  shall  pay  the  estate  duty 

sub-sect.  2.    ill  respect  of  all  personal  property  (wheresoever  situate)  of  which 

the  deceased  was  competent  to  dispose  at  his  death  (which  by 

sect.  22,  sub-sect.  2  (a)  includes  property  over  which  he  had  a 
general  power)  on  delivering  the  Inland  Revenue  affidavit,  and 
may  pay  in  like  manner  the  estate  dut}-  in  respect  of  any  other 
property  passing  on  such  death,  which  by  virtue  of  any  testa- 
mentary disposition  of  the  deceased  is  under  the  control  of  the 
executor,  or,  in  the  case  of  jn-operty  not  under  his  control,  if  the 
persons  accountable  for  the  duty  in  respect  thereof  request  him 
to  make  such  payment." 

By  sect.  5  of  the  present  Act  (see  2)ost,  p.  279),  nothing  in  this 
part  of  this  Act  is  to  affect  any  duty  payable  in  respect  of  real 
estate,  or  impose  on  it  any  other  duty  than  is  now  payable  in 
resjiect  of  it.  Under  this  Act  all  the  real  estate  of  the  deceased 
now  devolves  on  the  personal  representative,  and  is  therefore 
under  his  control ;  but  it  is  so  by  virtue  of  this  Act,  and  not  by 
virtue  of  any  testamentary  disposition  of  the  deceased  ;  and  as  to 
such  real  estate  as  comes  to  him  by  virtue  of  this  Act,  the  above 
quoted  section  of  the  Finance  Act  would  not  seem  to  entitle  him 
to  pay  the  duty,  except  by  request  of  the  persons  accoimtable. 
Under  sect.  8,  sub-sect.  3  of  the  Finance  Act,  he  is  accountable 
only  for  the  estate  duty  in  respect  of  personal  proj)erty  ;  but  by 
sub-sect.  4  as  to  all  property,  for  the  estate  duty  on  which  the 
executor  is  not  accountable  every  trustee,  or  other  person  in 
whom  any  interest  in  such  property  is  at  any  time  vested,  shall 
be  accountable  for  the  duty  thereon  to  the  extent  to  which  the 
property  actually  received  suffices  to  cover  the  duty.  By  virtue 
of  the  present  iict  (sect.  2,  sub-sect.  1)  the  personal  representa- 
tive is  a  "trustee  or  other  person  in  whom  the  real  estate  is 
vested  "  upon  the  death  of  the  deceased,  and  would  seem,  there- 
fore, to  be  accountable  for  the  duty  paj'able  in  respect  thereof 
under  the  last  cited  sub-section  of  the  Finance  Act,  unless  such 
a  construction  can  be  said  to  affect  any  duty  payable  in  respect 
of  real  estate.  It  is  submitted  that  it  does  not  do  so,  but  merely 
affects  the  question  of  who  is  the  accountable  party,  and  shifts 
the  accountability  from  the  person  taking  the  real  estate  to  the 
personal  representative.  This  view  seems  to  have  been  adopted 
by  the  Inland  Revenue  authorities,  as  the  form  of  executor's  or 
administrator's  affidavit  for  probate  or  administration  requires 
him  to  account  for  "  all  the  real  property  situate  in  England 
vested  in  the  deceased,  without  a  right  in  any  other  person  by 
survivorship,  including  real  property  over  which  the  deceased 
executed  by  will  a  general  power  of  appointment,  but  exclusive 
of  land  of  copyhold  tenure  or  customary  freehold  where  an  ad- 
mission or  act  by  the  lord  of  the  manor  is  necessary  to  pei'fect 
the  title  of  a  purchaser  from  the  customary  tenant."  And 
Kekewich,  J.,  has  rpite  recently  (3rd  August,  1898)  adopted 
this  view,  and  has  held  an  executor  accountable  for  estate  duty 
and  settlement  estate  duty  in  respect  of  the  testator's  real  estate 
for  the  purposes  of  sect.  8  of  the  Finance  Act.  (Re  Adams, 
Adams  v.  Ada7ns,  1898,  A.  592.)  It  may  be  pointed  out  that  on 
any  other  construction  there  would  appear  to  be  no  person  at 
once  accountable,  for  in  the  case  of  a  specific  devise  to  A.  of  real 
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estate,  A.  has  no  bonoficial  interest  in  possession  within  sect.  8,     1897  Act, 
sub-sect.  4,  until  the  assent  of  the  personal  representative  is       Sect.  2, 
obtained ;  while  in  the  case  of  a  devise  to  trustees  in  trust  for  A.    sub-sect.  2. 
the  property  is  not  vested  in  them  prior  to  .such  assent  being 
obtained. 

It  is  also  one  of  the  main  duties  of  the  personal  representative 
to  got  in  and  collect  the  effects  of  the  deceased  ;  and  for  neglecting 
to  do  .so  for  such  a  ]i('riod  as  enables  the  debtor  to  avail  himself 
of  the  (Statute  of  Limitalious,  ho  may  be  held  liable.  {Ilmjward 
V.  Kinseij,  12  Mod.  573.)  An  interesting  question  may  arise 
whether  a  personal  representative  who  neglects  to  take  pos.session 
of  the  real  estate  of  the  deceased  and  evict  a  squatter,  for  such  a 
period  as  enables  the  squatter  to  set  up  a  title  \>y  adverse  pos- 
session, may  bo  rendered  liable  for  the  loss  to  the  person  who  is 
beneficially  entitled  under  tho  deceased. 

The  duties  of  tho  personal  representatives  as  to  payment  of 
debts  and  distribution  of  the  assets  are  more  approi^riately  dealt 
with  in  tho  notes  to  the  next  sub-section  of  this  section.  (See 
2)ost,  pp.  255  et  seq.). 

Their  duties  as  to  registered  land  are  dealt  with  in  Chap.  YII., 
p.  39,  and  in  tho  note  to  sect.  41  of  the  Act  of  1875. 

(/)  liabilities— These  may  bo  divided  into  two  classes  :  — 

(i)  Tho  liability  of  tho  personal  representatives  as  representing 
the  deceased  ;  and 

(ii)  The  liability  of  the  personal  representatives  in  respect  of 
their  own  acts. 

As  regards  tho  former  class  of  liabilities  (f.y.,  on  the  contracts 
of  the  deceased),  the  personal  representative  is  liable  only  to  the 
extent  of  tho  assets  of  the  deceased  in  his  hands ;  and  these 
were,  prior  to  this  Act,  limited  to  the  personal  estate.  If  the 
personal  estate  was  insufficient,  the  debt  coiild  only  be  recovered 
ao-aiust  tlie  real  estate  by  an  administration  action  to  which  the 
heir  or  devisee  was  a  necessary  party.  It  would  seem  that  this 
Act  will  make  a  great  change  in  this  respect.  All  the  real 
estate  of  the  deceased,  as  well  as  his  personal  estate,  is  now 
vested  in  the  personal  representative,  so  that  a  judgment  against 
the  executor  or  administrator  in  the  ordinary  form,  "that  the 
plaintiff  do  recover  the  debt  and  costs  to  be  levied  out  of  the 
assets  of  the  testator,  if  the  defendant  have  so  much,"  will 
operate  against  the  real  estate  as  well  as  the  per.sonal  estate  of 
the  deceased.  Again,  as  the  heir  or  devisee  has  no  estate  in  the 
realty  (exclusive  of  copyholds)  prior  to  the  assent  or  conveyance 
by  the  personal  representatives,  there  would  seem  to  be  no  neces- 
sity for  a  creditor  to  make  him  a  defendant  to  an  administration 
action  where  copyholds  form  no  part  of  the  estate,  any  more 
than  he  need  formerly  have  joined  any  person  interested  in  the 
personal  estate  (see  R.  S.  C,  Ord.  LV.  r.  5),  unless  the  fact  that 
by  sub-sect.  1  of  this  section  (see  ante,  p.  2-13)  the  personal  repre- 
sentative is  a  trustee  for  the  devisee  or  heir — Avhich  he  is  not 
for  the  persons  interested  in  the  personal  estate — should  be  held 
to  make  any  difference. 

The  personal  representatlvo  is  of  course  liable,  out  of  tho 
assets  of  the  deceased,  to  discharge  all  debts  of  tho  deceased  in 
respect  of  rents  or  other  sums  accrued  due  from  the  deceased  in 
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1897  Act      ■^^^  lifetime ;  and  as  regards  leaseholds  Tjelong-ing  to  tlie  deceased, 

Sect  2  '     ^^^^  personal  representative,  if  he  entered,  became  liable  de  ho7iis 

sub-sect '2    P''"P>''>s  fis  from  his  entry  for  the  rent  and  upon  the  covenants  in 

'. !-   the  lease  as  assignee  of  the  deceased  (see  H'ollaston  v.  HakeiriU, 

3  Mann.   &'  Gr.  297),  to  the  extent  at  least  of  the  full  profits 
■o-hich  the  projierty  might  by  proper  dih'genco  have  yielded  (7ie 
Bou-es,  37  Ch.  D.  128  ;  and  see  litnuhU  v.  Andrea,  61  "L.  J.  Q.  B. 
630) ;  but  he  may  discharge  himself  of  any  further  liabilitj', 
■whether  in  his  representative  capacity  or  individually,  by  an 
assignment  of  the  lease  to  a  purchaser.     (See  22  &  23  Yict.  c.  35, 
s.  27.)     As  regards  rentcharges  arising  out  of  lands  of  which  the 
deceased  was  seised,  the  personal  representatives  were  liable  in 
debt  for  arrears  thereof  which  had  accrued  due  during  the  life- 
time of  the  deceased  {Eton  College  v.  Beauchamp,  1  Cas.  in  Ch. 
131)  ;  but  since  the  land  out  of  which  the  rentcharge  arose  did 
not  pass  to  the  personal  representatives,  they  could  not  be  liable 
for  the  rentcharge   accruing  after  the  death  of  the   deceased, 
whifh  was  a  charge  on  the  land,  and  recoverable  by  distress  or 
real  action  against  the  terre-tenant.     Since  the  abolition  of  real 
actions  by  sect.  36  of  3  &  4  "Will.  4,  c.  27,  an  action  of  debt  lies 
against  the  terre-tenant  for  a  freehold  rentcharge  {Thomas  v. 
Si/lresfer,  L.  E.  8  Q.  B.  368  ;    Chnsfie  v.  Barker,  53  L.  J.   Q.  B. 
5i37) ;  and  it  "U'ould  seem  therefore  that,  if  the  personal  repre- 
sentative should  take  possession  of  any  real  estate  of  the  deceased 
out  of  -which  issues  a  rentcharge,  he  would  be  personally  liable 
as  terre-tenant  so  long  as  he  is  in  possession  ;  and  that  liability 
is  measured  by  the  amount  of  the  rentcharge,  and  not  by  the 
actual  profits  received  from  the  land.      {Perhcee  v.  Townsend, 
(1896)  2   Q.   B.    129.)     But   if   he    goes   out   of   possession   by 
assenting  to  the  devise  or  conveying  the  land  out  of  which  the 
rentcharge  issues  to  the  person  beneficially  entitled  or  to  a  j)ur- 
chaser,  the  personal  representative  will  discharge  himself  of  all 
future  liability.     (See  22  &  23  Vict.  c.  35,  s.  28,  and  Be  Blackhurn 
Bxdld'mg  Society,  Ex  parte  Graham,  42  Ch.  D.  343.) 

As  regards  the  second  class  of  liabilities,  these  chiefly  consist 
of  the  liability  arising  from  maladministration  of  the  estate  of 
the  deceased,  technically  known  as  a  devastavit.  As  has  been 
previously  pointed  out  {aiite,  p.  244),  an  executor  is  not  strict^  a 
trustee ;  and  if  he  is  sued  in  his  individual  capacity  for  a  devastavit, 
the  plaintiff,  by  electing  to  treat  him  as  his  j)ersonal  debtor,  enables 
him  to  set  up  the  Statute  of  Limitations  (21  Jac.  1),  and  to  bar 
the  action  after  six  years.  {Charlton  \.  Loiv,  3  P.  Wms.  331; 
Thorne  v.  Kerr,  2  K.  &  J.  54.)  But  the  personal  representative, 
though  not  strictly  a  trustee,  owes  a  duty  to  both  creditors  and 
legatees,  and  if  he  is  sued  in  his  representative  capacity  ho  must 
show  that  lie  has  administered  the  estate  correctly,  and  cannot, 
on  the  ground  that  an  action  against  him  personally  on  a  devas- 
tavit would  be  barred  by  that  lapse  of  time,  be  allowed  in  his 
accounts  improper  ])ayments  made  by  him  more  than  six  years 
before  action.  {Be  Marsden,  26  Ch.  D.  783  ;  Be  Hyatt,  38  Ch.  D. 
609.)  But  it  may  be  that  sect.  8  of  the  Trustee  Act,  1888,  would 
now  afford  to  the  personal  representative  protection  against  such 
a  claim  (see  Be  Swam,  (1891)  3  Ch.  233),  although  the  claim  for 
a  legacy  specific  or  residuary,  being  exjiressly  provided  for  by 
sect.  8  of  the  Eeal  Property  Limitation  Act,  1874,  could  only  be 
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barred  by  twelve  years.     (Re  liowe,  Gl  L.  T.  581  ;  Re  Davis,     1897  Act, 
(18'Jl)  3  Ch.  119.)  .  Sect.  2, 

By  sub-sect.  1  of  this  section  tlio  personal  representatives  are    sub-sect.  2. 
trustees  of  the  real  estate  "for  the  persons  by  law  beneficially 
entitled  thereto"   (see   ante,  p.  2M),    and  niuladuiini>,tration  of 
the  real  estate  therefore  constitutes,   as   against   such  persons, 
a  breacli  of  trust ;  and  any  claim  by  them  against  the  personal 
representatives  would  seem  (unless  falling  witliin  the  exceptions) 
to  bo  witliiu  sub-sect.  1   (b)  of  sect.  8  of  tlio  Trustee  Act,  1888, 
and  to  be  barred  after  six  years  from  the  breach  of  trust.     (See 
lie  Boicdcn,  45  Oh.  D.  444.)     The  personal  representative  is  not, 
however,   as   regards   creditors  or  legatees  of   the  deceased,   a 
trustee  of   tlie  real  estate,   but   ho  owes  to  them  the  duty  to 
administer  the  real  estate  correctly,   under  sub-sects.  2  and  3 
of  tliis  section.     A  claim  against  him  by  a  creditor  to  recover 
a  loss  caused  by  his  wrongful  administration  (apart  from  any 
fraud)  would  seem   to  be  one  to  which  no  Statute  of  Limita- 
tions  existing  in   1888  would  apply,   and  to   be   barred  by  six 
years  under   the   same   sub-section  of   the  Trustee  Act,    1888  ; 
while  a  claim  by  a  legatee  to  recover  a  legacy  would  fall  within 
sect.  8  of  the  Real  Property  Limitation  Act,   1888,  and  would 
be  barred  by  twelve  years. 

{g)  vesting  in  them  or  him — The  addition  of  the  words  "or 
him  "  was  not  required,  as  the  only  reference  in  the  sub-section 
is  to  personal  representatives  in  the  plural,  and  is  evidently  a 
slip.  Tliere  was  no  more  need  for  them  than  there  is  for  any 
reference  to  a  female  representative  (which,  however,  does  not 
occur),  as  by  virtue  of  the  Interpretation  Act,  1889,  s.  1,  the 
plural  number  includes  the  singular,  and  vice  versa,  and  the 
masculine  gender  includes  the  feminine,  and  vice  versa,  unless  a 
contrary  intention  appears. 

{h)  save  that  it  shall  not  be  lawful,  &c. — Here  a  contrary  inten- 
tion within  the  Interpretation  Act  appears,  in  the  case  of  there 
being  more  than  one  personal  representative.  "Executors  and 
administrators  are  regarded  in  the  light  of  an  individual  person. 
They  have  a  joint  and  entire  interest  in  the  effects  of  the 
testator  or  intestate,  including  chattels  real,  which  is  incapable 
of  being  divided ;  and  in  case  of  death  such  interest  shall  vest 
in  the  survivor  without  any  new  grant  by  the  Court."  (1  AVms. 
Exors.,  9Lh  ed.,  785.)  It  follows  that  one  cannot  release  his 
interest  to  the  other,  because,  as  each  had  the  whole  before, 
nothing  will  pass  (Godolph.,  Part  IL,  Chap.  XVI.  sects.  1  and  2), 
and  that  one  of  them  can  validly  dispose  of  a  term  of  years 
belonging  to  the  deceased,  because  each  of  them  has  the  entire 
property  in  it.  {Anon.,  Dyer,  23b.)  And  it  has  long  since 
been  settled  that  one  of  several  administrators  is,  in  this  respect, 
in  the  same  position  as  one  of  several  executors.  (  Ullland  v. 
Fenn,  cited  2  Yes.  sen.  267;  Jacomh  v.  Harwood,  ibid.)  The 
proviso  to  this  sub-section  was  rendered  necessary  by  the  powers 
of  the  personal  representatives  over  real  estate  being  conferred 
on  them  by  analogy  to  their  powers  over  chattels  real ;  and  the 
effect  of  it  is  to  place  them  as  regards  the  sale  of  real  estate  in 
the  position  of  trustees,  no  one  of  whom  can  make  a  title  to  the 
entire  property  vested  in  them  all.     The  proviso  only  refers  to 
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1897  Act,     tho  case  of  there  being-  more  tLan  one  personal  representative, 

Sect.  2,  sub-  and  does  not,  it  is  submitted,  preclude  a  single  personal  repre- 

sects.  2,  3.     scntative  where  one  only  is  appointed,  or  where  he  is  the  sole 

survivor  of  several,  from  making-  a  good  title  to  the  real  estate. 

The  question  whether,  where  one  or  more  executors  renounce, 
i^  li ^  li  /fcUT.  1. 11  or  do  not  prove,  the  others  can  make  a  title  without  a  disclaimer 
,,  from  the  renouncing  or  not-proving  executors  is  more  difficult, 

'  C  nL^  ILAr^J^  V.  ^"^^  arises  from  the  nature  of  the  executors'  title,  which  is 
"*"  '"  &cu-^-  Si'.s'iir  derived  from  the  will  and  not  from  the  probate.  (See  ante, 
*■**■***       "  '  pp.  238,  245.),j.iThe  effect  of  tho  first  section  seems  to  be  to  vest 

the  real  estate  in  the  executors  at  the  date  of  the  death  of  the 
testator ;  and  their  title  would,  therefore,  seem  to  be  equivalent 
to  that  of  devisees  in  trust,  in  whom  the  estate  is  vested  by 
virtue  of  the  devise.  It  is  clear  that,  in  their  case,  a  disclaimer 
is  necessary  from  any  of  such  devisees  who  do  not  join  in  a 
conveyance ;  and  it  is  difficult  to  see  how,  under  this  Act,  the 
position  of  an  executor  who  does  not  prove  is  difi^erent ;  and, 
accordingly,  it  is  submitted  that  a  purchaser  from  some  only  of 
the  executors  named  in  the  will  should  insist  on  a  disclaimer  by 
those  who  have  not  proved,  and  also,  unless  and  until  it  is 
decided  that  a  renunciation  of  probate  operates  as  a  disclaimer, 
by  those  who  have  renounced.  A  disclaimer  by  a  trustee  of  part 
of  the  real  estate  is  ineffectual.  (See  Re  Lord  mid  Fullerton, 
(1896)  1  Ch.  228.)  The  question  may  arise  whether  an  executor 
who  has  proved  can  disclaim  the  real  estate.  As  to  registered 
land,  see  Eule  129,  p.  366. 

As  to  the  effect  of  revocation  of  probate  or  letters  of  admi- 
nistration, see  Wms.  Exors.,  Pt.  I.,  Bk.  VI.,  c.  3. 

As  to  the  assent  of  one  of  several  executors  to  a  legacy,  see 
post,  p.  266,  on  sect.  3. 

(3.)  In  the  administration  of  the  assets  of  a 
person  d}dng  after  the  commencement  of  this  Act, 
his  real  estate  shall  be  administered  in  the  same 
manner  («),  subject  to  the  same  liabihties  for 
debt  (^),  costs,  and  expenses,  and  with  the  same 
incidents  as  if  it  were  personal  estate  ;  j^rovided 
that  nothing-  herein  contained  shall  alter  or  affect 
the  order  {c)  in  which  real  and  personal  assets 
respectively  are  now  applicable  in  or  towards  the 
payment  of  fmieral  and  testamentary  expenses, 
debts,  or  legacies,  or  the  liability  of  real  estate  to 
be  charged  with  the  payment  of  legacies  (d\ 

(a)  The  general  effect  of  this  sub-section  is  to  put  the  personal 
representatives  of  every  person  dying  after  the  31st  December, 
1897,  in  the  same  position  as  regards  tho  power  to  dispose  of 
and  apply  real  estate  of  the  deceased  as  the  executors  of  a  will 
containing  a  general  charge  of  debts  were  formerly  in  with 
regard  to  the  real  estate  of  their  testator  not  specifically  devised 

ff^  Ti,^      (^</v«  «4.>A-vw.>  C     <     »L*»      Ki<-    tv*.»    Am     H*^  )t1^nrLM.      IruX    ifl^     hA/t' 

'      /  i  7,  2mU^    /^cn   /  C^  ■  St. 
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to  Bome  one  other  than  the  executors.     The  executors  could  in     1897  Act, 
such  a  case  make  a  good  title  to  the  real  estate,  and  it  was  no       Sect.  2. 
part   of    the   business   of    a  i)urchasor  from  them   to   inc^uire    sub-sect.  3. 

whether  there  wore  any  debts  of   the  testator  remaining  un-  

satisfied.  {Corser  v.  Cartwright,  L.  11.  7  11.  L.  731.)  In  default 
of  such  a  charge  of  debts,  tlio  executors  had  no  recourse  to  the 
real  estate,  and,  of  course,  the  administrator  of  a  deceased  had 
none.  In  the  latter  case  the  heir  took  the  real  estate,  as  did  the 
devisee  of  a  testator  who  created  no  charge  of  debts,  uncharged, 
until  either  judgment  were  obtained  at  law  by  a  creditor  against 
the  heir  or  devisee  or  an  order  for  administration  were  obtained 
in  equity.  (See  British  Mutual  Investment  Co.  v.  Smart,  10  Ch. 
bQl,  per  Mellish,  L.  J.,  p.  578.)  Without  the  aid  of  the  Court 
debts  were  in  fact  only  payable  out  of  "legal  assets,"  which 
include  all  assets  coming  to  the  hands  of  the  executor  or  adminis- 
trator virtute  officii  {Coote  v.  Grcyson,  3  Dr.  o-l7),  and  were 
entitled  to  a  settled  order  of  priority  inter  se  (for  which  see 
2  Seton,  1200).  Equitable  assets  included  everything  wliich 
did  not  come  to  the  executor  or  administrator  virtute  officii,  and 
wore  applied  in  payment  of  debts  j^uri  passu ;  and  an  executor 
had  no  right  of  retainer  thereout  in  priority  to  other  creditors 
{Walters  v.  Walters,  18  Ch.  D.  182  ;  and  see  Re  Jones,  31  Ch.  D. 
440)  ;  and  it  must  be  remembered  that  proceeds  of  sale  coming 
to  an  executor  in  respect  of  a  sale  made  by  him  under  a  charge 
of  debts  are  equitable,  not  legal,  assets.  {Newton  v.  Bennett,  1 
Br.  C.  C.  135  ;  and  see  Bain  v.  Sadler,  12  Eq.  570.) 

The  case  of  a  man  dying  intestate,  and  leaving  a  widow  entitled 
to  dower,  should  perhaps  be  excepted  from  the  above  general 
statement  as  to  the  effect  of  the  sub-section.  It  was  held  in 
Spi/er  V.  Ili/att,  20  B.  621,  that,  notwithstanding  the  5th  section 
of  the  Dower  Act  (3  &  4  Will.  4,  c.  105),  the  widow's  dower  had 
priority  to  the  claims  of  all  creditors  who  were  not  entitled  to  an 
actual  charge  on  the  land  by  virtue  of  some  disposition  made  by 
the  intestate.  (See  Jones  v.  Jones,  4  K.  &  J.  361.)  The  principle 
of  these  cases  seems  to  be  that,  if  the  intestate  has  made  no  total 
or  partial  disposition  of  his  real  estate,  what  the  widow  claims 
in  right  of  her  dower  is  no  part  of  what  belonged  to  the  intes- 
tate at  his  death,  and  that  the  only  part  of  his  estate  which  is 
subject  to  debts  is  his  estate  less  his  widow's  right  to  dower. 
There  would  appear  to  be  nothing  in  this  Act  to  displace  this 
reasoning,  or  to  render  the  widow's  concurrence  unnecessary  in 
a  sale  by  the  personal  representatives,  where  she  is  dowable. 

The  effect  of  this  Act  is  to  work  a  considerable  change  in 
the  character  of  assets,  for  as  the  real  as  well  as  the  personal 
estate  now  passes  to  the  personal  representative  virtute  officii, 
everything  becomes  legal  assets,  and  is  to  bo  administered  as 
such  under  this  sub-section,  "subject  to  the  same  liabilities  for 
debts,  costs,  and  expenses,  and  with  the  same  incidents." 

The  result  would  seem  to  be  that  the  whole  of  the  real  and 
personal  estate  will  have  to  be  applied  as  follows,  viz.,  in 
payment  of — 

(1.)  The  funeral  expenses. 

(2.)  The  testamentary  expenses,   which  include  costs  of   an 
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1897  Act,  administration  action.     (See  Miles  v.  Harrisoti,  9  Ch. 

Sect.  2,  316,  323  ;  Pe/uii/  v.  Peiini/,  11  Ch.  D.  440.) 

sub-sect.  3.        (3.)  Debts  in  tlieir  ]n-opoi'  order  of  priority,  in  wliicli  legal 

assets  are  applicable  for  their  payment,  subject,  in  the 

case  of  insolvent  estates,  to  sect.  10  of  the  Judicature 
Act,  1875. 
(b)  As  regards  the  payment  of  debts,  the  executor  or  adminis- 
trator always  had  a  right  at  law  to  retain  his  own  debt  out  of 
legal  assets  as  against  any  debt  of  ecjual  degree  (Williams  on 
Executors,  9th  ed.  884),  and  it  would  seem  that  this  right  will 
now  extend  to  the  whole  estate  as  being  legal  assets.  In  this 
connection  it  is  to  be  observed  that,  although  Hinde  Palmer's 
Act  (32  &  33  Yict.  c.  46)  has  abolished  the  priority  which 
specialty  debts  formerly  enjo^'ed  over  simple  contract  debts  in 
the  administi'ation  of  legal  assets,  its  effect  is  only  to  produce 
equality,  and  neither  abolishes  nor  enlarges  the  right  of  retainer. 
This  is  worked  out,  where  the  assets  are  insufficient  to  pay 
specialty  and  simple  contract  creditors  in  full,  by  apportioning 
the  assets  rateablj^  between  them,  and  allowing  the  personal 
representative  to  retain  his  debt  in  priority  to  the  creditors  of 
the  class  to  which  he  belongs.  ( Wilson  v.  Coxwell,  23  Ch.  D. 
764;  Re  Jones,   31   Ch.   D.   440.      And  ^ee,  Re  Bentinck,  (1897) 

1  Ch.  673,  where  the  same  principle  was  applied  to  the  case  of  a 
simple  contract  debt  due  to  the  Crown.) 

A  curious  distinction  may  arise  under  the  Act  between  real 
and  personal  estate  ajipoiuted  under  a  general  power.  Both 
real  {Fleming  v.  Buchanan,  3  D.  M.  &  G.  976)  and  personal 
estate  {Jennetj  v.  Andrews,  6  Madd.  264)  subject  to  a  general 
power  become  assets  for  payment  of  debts  under  an  exercise  of 
the  power  by  the  donee  of  the  power,  except  perhaps  where  she 
is  a  married  woman  (as  to  which  see  post,  p.  257). 

But  the  appointed  property  did  not  pass  to  the  executor  virtute 
officii,  and  was  therefore  equitable  assets  only  ;  and  it  is  conceived 
that  this  will  still  be  so  as  to  personal  estate.  But  by  sect.  1, 
sub-sects.  1  and  2,  of  this  Act,  real  estate  over  which  a  general 
power  is  exercised  by  will  devolves  to  and  becomes  vested  in  the 
personal  representatives  of  the  appointor  as  if  it  were  a  chattel 
real  vesting  in  them,  and  would  thus  seem  to  be  made  legal 
assets.  Such  appointed  property,  however,  always  came  last,  in 
the  order  in  which  the  assets  of  the  testator  were  marshalled  for 
the   payment   of   debts   (see   Fleming   v.   Buchanan  supra,    and 

2  Seton,  1407)  ;  and  the  proviso  at  the  end  of  the  present  sub- 
section would  seem  to  preserve  this  order  of  marshalling.  But 
even  so,  difficult  questions  as  to  priorities  may  arise.  Suppose, 
for  instance,  the  rest  of  the  assets  exhausted  except  only  real 
and  personal  property  appointed  under  a  general  power.  Is  the 
real  j)roperty  appointed  to  be  applied  as  legal  assets  in  payment 
of  the  debts  in  their  order  of  priority,  and  the  perf;onal  property 
appointed  to  be  applied  as  equitable  assets  in  paying  them  pari 
passu  ? 

A  question  may  arise  whether,  where  the  donee  of  a  general 
power  appoints  by  will  and  the  appointee  dies  in  the  appointor's 
lifetime,  the  appointed  property  is  assets  of  the  testator  or  goes 
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as  in  (lofault  of  appointment.     Tlio  effect  of  sect.  1,  8ul)-sect.  2,     1897  Act, 
is,  as  lias  been  l)eforo  submitted,  to  make  real  estate  subject  to  a       Sect.  2, 
general  power  pass  to  tlie  personal  representatives  of  the  donee    sub-sect.  3. 

of  the  })o\ver,  if  tlu;  will  exercises  the  power.     ]}ut  whether,  where  ' 

the  api)ointnient  fails,  they  take  the  appointed  property  as  part 
of  the  t('stat(n''s  estate,  or  as  trustees  f(jr  the  persons  entitled  in 
default  of  appoiutniont,  depends  upon  whether  the  intention  of 
the  testator  was  to  take  the  property  out  of  the  instrument  creat- 
ing the  power  for  all  purposes,  or  only  for  the  purpose  of  giving 
elfect  to  the  particular  disposition  expressed.  {Jie  Ue  LitsPs 
Trusts,  3  L.  E.  Ir.  232;  lie  Pimde's  Settlement,  12  Ch.  D.  G(57.) 
For  deterniiuiug  the  testator's  intention,  the  rules  are  the 
same  whether  the  appointed  property  is  real  or  personal.  {Re 
]'(m  lIcKjan,  16  Ch.  18.)  As  to  those  rules,  see  Farwell,  2nd  ed. 
pp.  237  et  seq. 

In  the  case  of  the  exercise  b}'  will  by  a  married  woman  of  a 
general  power  of  appointment  in  general  terms,  prior  to  the 
Married  Women's  Property  Act,  1882,  the  authorities  as  to 
whether  this  made  the  appointed  property  assets  for  payment  of 
her  debts  were  conllicting  (see  Farwell,  pp.  2oG  et  seq.)  ;  but  it 
■was  at  any  rate  settled  that  a  married  woman  could,  if  she  chose, 
in  exercise  of  the  power,  charge  the  appointed  property  with  her 
debts  (Oicetis  v.  iJicJcensan,  Cr.  &  Fh.  48),  and  that  a  general 
direction  by  will  to  pay  debts,  followed  by  an  appointment  under 
the  power,  would  have  the  effect  of  charging  the  debts  on  the 
appointed  propert3^  {lie  De  Bur(/h  Lnn-son,  41  Ch.  D.  5G8.) 
As  to  cases  falling  within  the  Married  AVomen's  Property  Act, 
1882,  Kay,  J.  (in  Re  Roper,  39  Ch.  I).  482,  at  p.  491),  expressed 
a  doubt  whether  the  Act  made  any  difference.  It  was  held,  that 
under  the  Act,  notwithstanding  sect.  1,  sub-sect.  4,  the  contract 
of  a  married  woman  only  bound  her  separate  estate,  if  she  had 
any  at  the  time  of  entering  into  the  contract  {PaJUser  v.  Gurney, 
V.)  Q.  B.  D.  519;  Stuydon  v.  Lee,  (1891)  1  Q.  B.  G61);  and, 
although  by  sect.  4  the  execution  of  a  general  power  by  will  by 
a  nuirried  woman  is  to  have  the  effect  of  making  the  property 
liable  for  her  debts  and  other  liabilities,  it  is  only  to  do  so  "in 
the  same  manner  as  her  separate  estate  is  made  liable  under  the 
Act."  It  would  appear,  therefore,  that,  applying  the  construc- 
tion put  by  the  above-cited  authorities  upon  sect.  1,  sub-sect.  4, 
if  the  married  woman  had  no  separate  estate  at  the  date  of  enter- 
ing into  the  engagements,  it  would  be  necessarj'  to  hold  either 
that  pro])erty  appointed  by  her  under  a  general  power  would 
not  be  liable  for  such  engagements,  or  that  the  appointment  by 
will  related  back  so  as  to  make  the  appointed  property  her  sepa- 
rate property  at  the  date  of  entering  into  the  engagement  (see 
per  Kay,  J.,  lie  Roper,  39  Ch.  I),  at  p.  491)  ;  and,  indeed,  this 
latter  appears  to  have  been  the  view  taken  of  the  construction  of 
sect.  4  by  Kekewich,  J.,  in  Re  Ann,  (1894)  1  Ch.  549,  555,  where 
it  was  held  that  property  over  which  a  married  woman  had  a 
general  power  of  appointment  which  she  exercised  by  will  was 
liable  for  debts  incurred  by  her  during  coverture  at  a  time  when 
she  had  no  separate  estate.  The  construction  put  upon  sect.  1, 
sub-sect.  4,  by  the  above-cited  authorities  has  now  been  abro- 

15.  S 
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1897  Act,     gated  by  tlie  Married  Women's  Property  Act,  1893  (5G  &  57 
Sect.  2,       Vict.  c.  63),  wliich,  by  sect.  4,  has  repealed  that  sub-section,  and 
sub-sect.  3.    has  (sect.  1)  enacted  as  follows  : — 

r "  Every  contract  hereafter  entered  into  by  a  married  woman, 

otherwise  than  as  agent : — 

(a)  shall  be  deemed  to  bo  a  contract  entered  into  by  her  with 

respect  to,  and  to  bind  her  separate  property,  whether 
she  is  or  is  not  in  fact  possessed  of  or  entitled  to  any 
separate  property  at  the  time  when  she  enters  into  such 
contract ; 

(b)  shall  bind  all  separate  property  which  she  may  at  that 

time  or  thereafter  be  possessed  of  or  entitled  to." 
It  is  conceived  that  sect.  4  of  the  Act  of  1882,  read  in  connec- 
tion with  the  Act  of  1893,  has  the  effect  of  making  the  decision 
in  Be  Ann  good  law  as  to  all  cases  coming  within  the  scope  of 
the  Act  of  1893;  and  that  property  appointed  by  a  married 
woman  under  a  general  power  of  apjiointment  is  now  assets  for 
payment  of  the  debts  and  engagements  of  the  apjiointor,  at  any 
rate  if  incurred  or  entered  into  since  the  oth  December,  1893, 
the  date  of  the  passing  of  the  Act  of  1893. 

AYith  the  exception,  then,  of  personal  property  appointed 
under  a  general  power  and  copyholds,  all  real  and  personal 
estate  of  the  deceased  would  appear  to  be  legal  assets.  As 
regards  copyholds,  under  sect.  1,  sub-sect.  4,  they  are  not  in- 
cluded in  real  estate,  and  therefore  do  not  pass  to  the  personal 
representatives  vh-tute  officii;  and  these  still  remain  assets  to 
be  administered  in  equity  under  3  &  4  AYill.  4,  c.  104,  even  in 
the  hands  of  the  lord  if  they  have  escheated  for  want  of  heirs. 
{Lord  Downe  v.  Morris,  3  Ha.  394.) 

(c)  But,  while  as  against  the  estate  generally  the  real  estate 
is  as  much  assets  as  the  personal  estate,  so  as  to  enable  the 
personal  representatives  to  effectually  sell  and  dispose  thereof, 
the  sub-section  carefully  preserves  the  rights  inter  se  of  the 
persons  entitled  to  the  realty  on  the  one  hand,  and  to  the  per- 
sonalty on  the  other  hand  ;  and  personal  representatives  who  use 
their  powers  to  dispose  of  the  real  estate  out  of  its  proper  order, 
or  where  it  is  unnecessary  to  do  so,  must  be  careful  to  marshal 
the  assets  correctly  as  between  the  persons  beneficially  entitled 
thereto.  Indeed,  having  regard  to  the  terms  of  the  j^roviso  pre- 
serving the  present  order  of  administration,  the  question  may 
arise  whether  in  a  case  where  the  personal  representatives  are 
about  to  sell  real  estate,  although  the  personal  estate  is  sufficient 
for  paj'ment  of  debts,  expenses,  &c.,  the  heir  or  devisee  could 
obtain  an  injunction  to  restrain  such  a  sale ;  or  whether,  after 
such  a  sale  had  been  completed  to  a  purchaser  who  had  no  notice 
of  any  impropriety  in  the  sale,  and  was  therefore  Tinassailable 
{Corser  v.  Carticriyht,  L.  E.  7  II.  L.  751),  the  personal  repre- 
sentatives would  be  liable  to  the  heir  or  devisee  for  a  breach  of 
trust.  It  is  to  bo  observed  that  in  such  a  case,  assuming  that 
the  sale  was  for  the  best  price  and  that  the  proceeds  thereof 
were  paid  over  to  the  heir  or  devisee,  the  only  breach  of  trust 
would  be  the  conversion  of  real  into  personal  estate ;  and  it  is  at 
least  doubtful  whether,  upon  the  true  construction  of  the  sub- 
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section  as  a  whole,  the  personal  representative  is  under  any  duty  to     1897  Act, 
consider  the  sufrioiciu-y  or  insuffifiency  of  tlio  personal  ostate  before       Sect.  2, 
proceeding  to  a  sale  of  the  real  estate,  and  is  not  rather  entitled    sub-sect.  3. 

to  convert  the  whole  estate  indiscriminately,  so  long  as  he  takes  

care  to  keep  the  proceeds  of  the  sale  of  the  real  estate  distinct 
from  the  proceeds  of  the  conversion  of  the  personal  estate. 

The  order  in  which  the  assets  are  now  applicable  "in  or 
towards  the  payment  of  funeral  and  testamentary  expenses, 
debts,  or  legacies  is  preserved."  Tliis,  subject  to  any  contrary 
direction  in  tbo  will,  is  as  follows  : — funeral  expenses  first ;  then 
costs  of  administrati(m ;  then  debts  are  payable  (2  Seton, 
p.  MOO); 

First.  Out  of  the  general  personal  estate,  not  specifically 
bequeathed  or  exonerated,  subject  to  the  now  settled 
rule  that  the  costs  of  an  administration  action,  so  far  as 
they  have  been  increased  by  the  administration  of  the 
real  estate,  are  to  be  borne  by  the  real  estate.  {Re 
Middh'ton,  19  Oh.  D.  5-52;  Patching  v.  Bantett,  51  L.  J. 
Ch.  74.)  A  share  of  tlie  residuary  personalty  which  has 
lapsed  is  not  primarily'  liable  as  against  the  other  shares 
of  residue  {Trethewij  v.  Ilehjar,  4  Ch.  D.  53;  Fenton  v. 
Wills,  7  Ch.  1).  3;3  ;  Blann  v.  Bell,  ibid.  382);  and  specific 
legacies  whicli  lapse  become  part  of  the  general  residue. 
{Morleij  V.  Tunstall,  7  Eq.  416  n.) 
Secondh/.  Out  of  real  estate  specifically  appropriated  to  or 
devised  in  trust  for  the  payment  of  debts.  {Poicis  v. 
Corbet,  3  Atk.  556  ;  Phillips  v.  Parry,  22  B.  279.) 
Thirdli/.  Out  of  real  estate  descended  to  the  heir.  (Davics  v. 
Topp,  2  Br.  C.  C.  259  ;  liarmood  v.  Ocjlander,  8  Yes.  124  ; 
Row  V.  Row,  7  Eq.  414.)  It  is  not  settled  whether  an 
estate  which  escheats  to  the  lord  for  want  of  heirs  falls 
under  this  head,  or  whether  it  is  only  liable  pari  passu 
with  specifically  devised  estates  (see  Fvans  v.  Brown, 
5  B.  114);  and  real  estate  which  descends  to  the  heir,  not 
from  failure  to  dispose  of  it,  but  by  reason  of  the  for- 
feiture thereof  by  the  specific  devisee,  does  not  rank 
under  this  head,  but  is  liable  pari  passu  with  specifically 
devised  realty.  {Ilursfv.  Hurst,  28  Ch.  D.  159.) 
Fourthly.  Out  of  real  estate  devised  charged  with  debts. 
{Re  Stokes,  67  L.  T.  223  ;  Re  Salt,  (1895)  2  Ch.  203,  not- 
withstanding Re  Bate,  43  Ch.  D.  600.)  A  share  of  real 
estate  charged  with  debts  which  lapses  to  the  heir  falls 
within  this  and  not  the  preceding  class.  (  Wood  v.  Ordi^h, 
3  Sm.  &  G.  125;  Ryves  v.  Ryves,  11  Eq.  539.) 
Fifthly.  Out  of  the  pecuniary  legacies  rateably.  {Farquharsnn 
v.  Flayer,  3  Ch.  D.  109  ;  and  see,  generally,  on  this  head, 
Theobald,  4th  ed.  pp.  658  ct  seq.) 
Sixthly.  Out  of  real  estate  not  charged  with  debts  and  devised 
whether  specifically  or  as  residue  {Lancejicld  v.  Iggulden, 
10  Ch.  136),  and  specific  bequests  pro  rata.  And  in 
ascertaining  the  values  as  between  the  several  contributing 
properties,  no  deduction  can  be  made  for  any  incumbrance 
on  any  of  them  respectively.     {Re  Saunders-Davies,  34 
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1897  Act,  Oh.   D.   482;  Be   Baicden,   (1894)   1   Ch.  G93  ;  Be  Butler, 

Sect.  2,  sub-  ibid.  3  Ch.  250.) 

sects.  3,  4.         Seventhly.  Out  of  property  appointed  under  a  general  power. 

{Fleming  v.  Buchanan,  3  D.  M.  &  Gr.  976),  and  see  ante, 

p.  25(5.) 
As  to  whether  the  heir  or  devisee  need  be  made  a  party  to  a 
creditor's  suit  for  administration  of  the  real  estate  (other  than 
copyholds),  see  ante,  p.  251. 

{d)  In  the  earlier  part  of  the  section  it  is  enacted  that  real 
estate  shall  be  administered  {inter  alia)  "  with  the  same  incidents 
as  if  it  were  personal  estate."  One  of  the  incidents  of  personal 
estate  is  its  liability  to  the  payment  of  legacies  not  expressly  or 
impliedly  charged  on  the  real  estate,  and  unless  they  were  so 
charged  they  were  exclusively  payable  out  of  the  personal 
estate.  But  it  is  well  settled,  according  to  the  rule  in  Greville 
V.  Brotcne,  7  H.  L.  C.  689,  that  where  the  gift  of  a  legacy  is 
"  followed  by  a  gift  of  the  residue  of  real  and  personal  estate, 
the  word  '  residue  '  is  considered  to  mean  that  out  of  which 
something  given  before  has  been  taken,  and  the  result  is  to 
make  the  residue  a  mixed  fund,  and  to  charge  the  legacies  upon 
the  mixed  fund."  {Gainsford  v.  Dunn,  17  Eq.  405  ;  and  see  Be 
Brooke,  3  Ch.  D.  630  ;  Be  Baivden,  (1894)  1  Ch.  693.) 

The  effect  of  this  Act  is  in  all  cases  to  create  a  mixed  fund, 
and  it  would  seem,  especially  having  regard  to  the  express 
saving  at  the  end  of  the  sub-section  of  the  "liability  of  real 
estate  to  be  charged  with  the  payment  of  legacies,"  that  the 
intention  of  the  Act  is  to  make  the  rule  in  Greville  v.  Broicne 
applicable  in  the  administration  of  all  estates,  in  the  absence, 
presumably,  of  a  direct  expression  of  intention  by  the  testator 
to  the  contrary,  either  by  charging  the  legacies  expressly  on  the 
personalty  or  expressly  on  the  realty.  In  the  absence  of  any 
express  direction  the  legacies  are,  notwithstanding  the  rule  in 
Greville  v.  Browfie,  primarily  charged  on  the  personalty  (see 
miiott  V.  Dearsley,  16  Ch.  D.  322  ;  and  Be  Board,  (1895)  1  Ch. 
499)  ;  and  it  is  conceived  that  the  saving  proviso  in  this  sub- 
section will  leave  the  legacies  primarily  chargeable  on  the  per- 
sonalty in  the  absence  of  any  direction  by  the  testator  that  they 
are  to  be  paid  out  of  the  mixed  fund,  in  which  case  they  would 
be  payable  rateably  out  of  realty  and  personalty.  (See  Be 
Board,  supra.) 

(4.)  Where  a  person  dies  possessed  of  real  estate, 
the  Court  shall,  in  granting  letters  of  administra- 
tion, have  regard  to  the  rights  and  interests  of  per- 
sons interested  in  his  real  estate,  and  his  heir-at-law 
if  not  one  of  the  next  of  kin,  shall  be  equally  entitled 
to  the  grant  with  the  next  of  kin,  and  provision 
shall  be  made  by  Rules  of  Court  for  adapting  the 
procedure  and  practice  in  the  grant  of  letters  of 
administration  to  the  case  of  real  estate. 
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The  cases  at  present  decided  on  this  section  liavo  been  too  few     1897  Act, 
to  make  it  possible  to  predict  with  certainty  how  it  will  be  worked  ;       Sect.  2, 
Avlictlicr  by  inoiiTis  of  adiinnistvatiDii  ])fiiifr  prvaiitcd  jitiiitly  to  tlio    8Ub-sect.  4. 
heir  and  tlie  next  of  kin,  or  wiiethcr  by  a  selection  by  tbi;  autbo- 
rities  of  the  Probate  Division  between  the  heir  and  next  of  kin. 
The  only  rule  at  present  made  by  the  I'robate  Division  is  dated 
the  2Utli  November,  18'J7,  and  is  as  follows:  — 

"  All  rules,  orders  and  instructions,  and  the  existing 
practice  of  the  Ccnirt  with  respect  to  non-contentious  busi- 
ness shall,  so  far  as  the  circumstances  of  each  case  will 
allow,  be  applicable  to  grants  of  probate  and  administration 
made  under  the  authority  of  the  Land  Transfer  Act,  1897." 
It  is  a  question  whether  the  Court  will  in  exercising  its  juris- 
diction in  any  way  preserve  the  safeguards  witli  whieli  the  law 
has  hedged  an  infant  heir  wlio  under  the  previous  law  certainly 
had  greater  protection  tlian  an  infant  jiext  of  kin.  For  instance — 
a  case  which  has  actually  arisen  in  the  writer's  own  knowledge — 
a  married  woman  in  humble  circumstances  dies  intestate,  seised 
of  freehold  house  property,  and  leaving  her  son  by  her  first 
marriage  her  heir,  and  leaving  also  her  second  husband  her 
surviving.  If  letters  of  administration  are  granted  to  the  sur- 
viving husband  alone,  as  they  would  have  been  under  the  old 
practice,  he  will  under  this  Act  be  entitled  to  sell  the  freehold 
house  property  and  give  a  good  discharge  to  the  purchaser  for 
the  purchase-money ;  he  will  thus  obtain  sole  control  of  the 
purchase-money  with  a  considerable  chance,  in  the  case  in  fpies- 
tion,  of  his  infant  stepson  ultimately  obtaining  very  little,  if  any, 
of  it.  Under  the  law,  as  it  previously  existed,  this  freehold 
property  could  only  have  been  sold  under  the  Settled  Land  Act, 
and  the  purchase-money  could  not  have  been  paid  to  less  than 
two  trustees.  It  may  be  said  that  the  risk  of  a  single  adminis- 
trator misapplying  the  proceeds  of  sale  of  leaseholds  always 
existed,  and  that  real  estate  Avas  unduly  protected  by  the  law  as 
it  stood  prior  to  this  Act ;  but  it  is  at  least  questionable  whether, 
because  a  fraud  could  have  been  perpetrated  in  the  one  case,  it 
is  desirable  that  the  opportunity  of  committing  a  like  fraud 
should  be  extended  to  a  case  which  the  law  formerly  protected 
therefrom  ;  on  the  contrary,  it  would  rather  seem  to  be  desirable 
that  the  Probiite  Division  should,  if  possible,  adojit  some  means 
for  continuing  the  protection  which  was  formerly  the  privilege  of 
real  estate ;  and  it  is  submitted  that  in  such  cases  it  would  be 
better  to  set  aside  the  prevailing  objection  to  the  appointment 
of  joint  administrators  and  to  follow  the  practice  of  the  Chancery 
Division,  which  invariably  refuses  to  allow  a  single  trustee  to 
have  the  sole  control  of  trust  property. 

There  is,  however,  a  difficulty  about  this  in  the  case  above 
stated,  because  the  sub-section  only  i)rovides  that  the  "heir-at- 
law,  if  not  one  of  the  next  of  kin,  shall  be  equally  entitled  to  the 
grant  with  the  next  of  kin,"  whereas  the  husband  was,  even 
before  the  Statute  of  Distributions,  entitled  (whether  "  as  the  next 
and  most  lawful  friend"  of  his  wife  under  the  statute  31  Ed.  3, 
or  jure  mariti)  to  administration  of  his  deceased  wife's  personal 
estate  in  priority  to  the  next  of  kin  (Com.  Dig.  Administrator, 
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1897  Act,     B.  G  ;   IFof/  v.  7J  «//,  3  Yes.  244) ;  and  by  the  Statute  of  Frauds 

Sect.  2,       (-9  Car.  2,  c.  3),  s.  24,  it  was  expressly  enacted  that  tlie  Statute 

sub-sect.  4.    of  Distributions  (22  &  23  Car.  2,  c.  10),  should  "not  extend  to 

-- — ^^-^ the  estates  of  femes  eovertes  that  shall  die  intestate,  but  that 

their  husbands  may  demand  and  have  administration  of  their 
rights,  credits,  and  other  personal  estates,  and  recover  and  enjoy 
the  same  as  tliey  might  have  done  before  the  making  of  the  said 
Act."  (See  Milne  v.  Gilbart,  5  D.  M.  &  G.  510.)  The  husband's 
right  extended  to  the  undisposed  of  sej)arate  estate  of  his  wife 
{Feitiplace  v.  Gorges,  1  Ves.  jun.  46  ;  Cooper  v.  Macdonald,  7 
Ch.  I).  288),  and  still  does  so  notwithstanding  the  Married 
Women's  Property  Act,  1882  {Re  Lambert,  39  Ch.  D.  626);  and 
the  husband's  right,  if  he  is  beneficially  interested  in  the  wife's 
estate,  follows  his  interest  and  enures  to  his  representative,  who 
is  accordingly  entitled  to  administration  of  the  wife's  estate  in 
preference  to  the  next  of  kin  of  the  wife  (^A.-G.  v.  Partington, 
L.  E.  4  H.  L.  100,  109);  but  it  is  otherwise  if  the  husband  is 
not  entitled  to  the  beneficial  interest,  e.g.,  where  the  wife's  next 
of  kin  take  such  interest  under  a  settlement.  {Re  Pountney,  4 
Hagg.  289;   1  AVms.  Exors.  351.) 

It  would  seem,  therefore,  that  the  right  of  the  heir,  which  is 
by  the  sub-section  only  made  equal  to  that  of  the  next  of  kin, 
does  not  come  into  competition  with  the  paramount  right  of  the 
husband,  and  that,  if  the  existing  practice  is  to  be  followed  as 
the  above  stated  rule  provides,  the  heir  would  not  require  to  be 
cited,  and  administration  would  go  to  the  husband  generally. 
But,  since  the  above  was  written,  the  Court  has,  on  an  applica- 
tion by  the  infant  heir  by  her  former  marriage  of  a  married 
woman,  whose  second  hu.sband  survived  her  and  was  of  drunken 
habits,  where  the  real  estate  was  valued  at  2,500^.  and  the 
j)ersonal  estate  at  400/.,  passed  over  the  husband  of  the  deceased 
and  granted  administration  to  the  guardian  ad  litem  of  the  heir 
till  the  latter  attained  twenty-one.  {In  the  Goods  of  Arderti, 
(1898)  P.  147.)  It  will  be  observed  that  under  such  a  grant 
the  guardian  as  personal  representative  is  entitled  to  sell  and 
give  a  good  receipt  for  the  purchase-money.  (See  sect.  2  (2), 
ante,  pp.  245,  248.) 

The  Court  appears  not  to  regard  the  claims  of  the  husband's 
representatives  as  being  on  the  same  footing  with  those  of  a 
living  husband,  but  treats  them  as  equal  with,  though  preferred 
to,  the  claims  of  the  wife's  next  of  kin.  {In  the  Goods  of  Roberts, 
(1898)  P.  149.)  In  that  case,  A.,  a  married  woman,  died  in  1898, 
intestate  as  to  her  real  estate,  but  leaving  a  will  of  wliich  she  ap- 
pointed her  hu.sband  sole  executor,  and  the  husband  died  without 
having  obtained  probate  ;  the  personal  representative  of  the  hus- 
band, his  sister,  applied  for  administration  of  the  real  and  personal 
estate  of  A.  with  lier  will  annexed.  It  was  not  known  who  was 
A.'s  heir-at-law,  and  the  President  hold  that,  as  the  applicant 
was  not  the  next  of  kin  of  A.,  the  heir  of  A.  had  priority,  and 
refused  a  general  grant  to  the  applicant,  but  ordered  a  limited 
gi'ant  to  her  ad  colligendum  with  liberty  to  let  the  real  estate. 

The  right  of  the  widow  to  administration  of  her  husband's 
estate  stands  on  a  different  footing,  she  having  no  paramount 
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right  ;    Lut    it   is   left   to   tho    discretion    of    tlio    Ordinary   Ly     1897  Act, 
21  lien.  8,  ('.  '),  s.  .'3  (now  tlio  Probate  Division;,  to  f^raiit  adnii-       Sect.  2, 
nistration  to  her,  or  the  next  of  kin,  or  to  both  (1  AVnis.  Exors.    8ub-sect.  4. 

p.  352);  and  therefore,  as  against  her  as  also  against  tlie  next  of  

kin,  it  will  be  neeessar}-,  under  tlie  present  sub-section  and  the 
above-cited  rule,  to  cite  the  heir  on  an  application  for  a  grant 
of  administration. 

So,  before  a  creditor  can  obtain  administration,  it  will  be 
necessar}',  it  is  assumed,  to  cite  as  well  the  heir  as  the  next  of 
kin.     (1  Wms.  Exors.  pp.  378  et  sey.) 

As  to  tho  persons  who  are  entitled  to  a  grant  as  next  of  kin, 
see  1  Wms.  Ivxors.  pp.  355  e(  seq.,  9th  ed. 

Under  sect.  73  of  the  Court  of  Trobato  Act,  1857  (20  &  21 
Yict.  c.  77),  the  Court  has  a  much  wider  discretion  in  selecting 
an  administrator  than  the  Ecclesiastical  Courts  enjoyed ;  but  the 
discretion  is  to  bo  exercised  very  sti-ictl}',  and  only  in  exceptional 
circumstances,  and  does  not  entitle  the  Court  to  make  an  arbi- 
trary' selection  (see  Ilaijnes  v.  Matthews,  1  Sw.  &  Tr.  460,  and 
cases  cited  in  1  Wms.  Exors.  p.  381,  n.  (s) ) ;  and  it  would  seem  that 
the  section  is  not  applicable  to  real  estate.  (See  In  the  (joods  of 
lioberts,  (1898)  P.  149.) 

The  law  and  practice,  as  above  stated,  applies  to  cases  of 
intestacy ;  but  in  cases  where  administration  is  applied  for  with 
the  will  annexed,  the  rule  of  the  Court  is,  to  prefer  the  residuary' 
legatee  to  the  next  of  kin.  (1  AVms.  Exors.  p.  400.)  This  case  is 
not  provided  for  by  the  sub-section ;  but  inasmuch  as  even,  in 
such  a  case,  the  next  of  kin  have  a  jn-imd  facie  right  to  adminis- 
tration (although  the  Court  di.sregards  it),  and  the  Court  re- 
quires the  next  of  kin  to  be  cited  before  the  residuary  legatee 
can  obtain  a  grant,  it  would  seem  that,  under  the  sub-section 
and  the  rule,  the  heir  would,  as  having  an  equal  right  to  a  grant 
with  the  next  of  kin,  have  to  be  cited.  The  origin  of  the  rule, 
however,  as  to  the  grant  to  the  residuary  legatee,  is  the  pre- 
ference of  the  Court  for  the  person  having  the  greatest  interest 
in  the  estate ;  and  the  sub-section  merely  mentions  the  heir,  not 
the  residuary  devisee.  But  it  may  happen  that  the  real  estate 
greatly  exceeds  the  personal  estate  in  value.  If  the  real  estate 
were  undisposed  of  by  the  will,  it  is  submitted,  that  the  heir 
might  be  entitled  to  a  grant  in  j^reference  to  the  residuary 
legatee ;  but  if  it  were  disposed  of,  the  heir  would  have  no 
interest,  and  the  residuary  legatee  would,  as  against  him,  have 
a  greater  interest,  and  be  entitled  to  preference,  while,  as  be- 
tween the  residuary  devisee  and  the  residuary  legatee,  tho 
position  would  be  totally  different,  the  former  ex  hi/pothesi  having 
the  lai-ger  interest.  The  Act  does  not  give  hini  any  right,  but 
neither  does  the  Statute  of  Administration  (21  lion.  8,  c.  5)  give 
any  right  to  the  residuary  legatee  :  indeed,  it  is  in  contravention 
of  that  statute  that  the  Court  prefers  the  residuary  legatee,  on 
the  ground  that  the  testator  has  himself  preferred  him  (see 
Thomas  v.  Butler,  1  Yentr.  219)  ;  and  on  the  same  principle,  it 
may  be  that,  in  the  supposed  case,  the  Court  ma}'  regard  tho 
greater  interest  of  the  residuary  devisee,  and  prefer  him  to  tho 
residuary  legatee. 


264 


The  Land  Tkansfer  Act,  1897. 


1897  Act, 

Sect.  2, 

sub-sect.  4. 


Provision  for 
transfer  to 
heir  or 
devisee. 


"Where  the  deceased  died  intestate  (since  the  31st  December, 
1897)  seised  of  real  estate,  but  possessed  of  no  personal  estate, 
the  Court  granted  administration  in  general  terms  to  the  heir, 
without  giving  notice  to  the  next  of  kin.  [In  th';  (joods  of  Barnclt, 
(1898)  P.  145.) 

3. — (1.)  At  any  time  after  tlio  death  of  the  owner 
of  any  hind(c^),  liis  personal  representatives  may 
assent  (^)  to  any  devise  contained  in  liis  will,  or  may 
convey  the  land  to  any  person  entitled  thereto  as 
heir,  devisee,  or  otherwise,  and  may  make  the  assent 
or  conveyance,  either  subject  to  a  charge  for  the 
payment  of  any  money  which  the  personal  repre- 
sentatives are  liable  to  pay,  or  without  any  such 
charge  (c) ;  and  on  such  assent  or  conveyance,  sub- 
ject to  a  charge  for  all  moneys  (if  any)  which  the 
personal  representatives  are  liable  to  pay,  all  liabili- 
ties of  the  personal  representatives  in  respect  of  the 
land  shall  cease,  except  as  to  any  acts  done  or  con- 
tracts entered  into  by  them  before  such  assent  or 
conveyance. 

(a)  It  will  be  noticed  that  in  this  sub-section  the  phraseology 
passes  away  from  the  expression  "  real  estate  "  which  has  been 
hitherto  used  in  the  Act  to  the  word  "land."  V)y  sect.  1,  sub- 
sect.  4,  "  real  estate  "  does  not  include  copj'holds  or  customary 
freeholds  "  in  any  case  in  which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser 
from  the  cnstomary  tenant."  (See  on  the  sub-section,  aiite, 
p.  242.)  Land,  on  the  other  hand,  by  sect.  24,  sub-sect.  1, 
includes  all  hereditaments  corporeal  and  incorporeal ;  and  the 
literal  effect  of  the  present  sub-section  seems  to  be  to  make  the 
assent  of  the  personal  representatives  necessary  to  any  devise  as 
well  of  copyholds  and  customary  freeholds  which  are  not  included 
in  the  expression  "real  estate"  as  of  real  estate  previously  defined, 
even  although  such  copyholds  or  customary  freeholds  are  not 
vested  in  the  personal  representatives.  The  effect,  therefore, 
would  seem  to  be  somewhat  curious.  No  estate  in  copjdiolds  or 
customary  freeholds  is  vested  in  the  personal  representatives, 
but,  on  the  other  hand,  they  may  assent  to  any  devise  of  copy- 
holds or  customary  freeholds,  or  may  convey  such  estates  to  the 
heir,  devisee,  or  otherwise.  On  the  other  hand,  there  is  nothing' 
in  the  sub-section  to  make  the  assent  or  conveyance  of  the  per- 
sonal representatives  essential  to  the  title  of  the  devisee  or  heir, 
and  there  is  nothing  in  the  Act  to  make  copyholds  or  customary 
freeholds  liable  to  the  debts  of  the  deceased  in  the  hands  of  the 
personal  representative ;  and  it  would,  therefore,  seem  that,  in 
the  case  of  an  intestacy  as  to  or  devise  of  such  copyholds  or 
customar}^  freeholds  as  are  excluded  by  sect.  1,  sub-sect.  4,  from 
the  definition  of  real  estate,  the  heir  or  devisee  takes  the  estate 
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without  any  assent  or  convej-ance  by  tlio  personal  representatives,  1897  Act, 
and  can  chiiin  udniittunce  and  make  a  title  to  a  pureliaser.  On  Sect.  3, 
tlio  other  hand,  it  may  be  couteudcd  that  uiidur  tliu  words  "or  sub-sect.  1. 
otherwise  "  the  personal  representatives  have  power  to  sell  the 
copyholds  or  customary  freeholds  at  the  insti<^ati<m  of  the  heir 
or  devisee,  in  the  same  manner  as  trustees  ut  a  will  can  do, 
under  a  devise  to  such  uses  as  tliey  sliall  appoint.  Under  such 
a  devise,  even  though  followed  by  a  devise  to  the  trustees  in 
default  of  aj)poiiitment  by  them,  the  trustees  are  entitled  without 
admittance  to  sell  to  a  purchaser,  who  thereby  gets  a  title  direct 
from  the  testator.  {Holder  v.  Preston,  2  Wils.  400 ;  Glass  v. 
liicharilson,  2  De  (>.  M.  &  G.  058.)  In  AVy.  v.  Wilson  (3  B.  &  .S. 
201  ;  11  W.  11.  70)  power  was  given  to  tlie  executors  to  sell  and 
convey  ;  and  it  was  held  that  a  purchaser  from  them  was  entitled 
to  be  admitted  witliout  any  admittance  of  either  the  testator's 
heir  or  tlie  executors.  It  is  suggested  that  the  present  sub- 
section ma}'  have  the  same  effect,  and  that  where  the  heir  or 
devisee  has  not  been  admitted  the  personal  representatives  may 
be  able,  with  the  concurrence  of  the  heir  or  devisee,  to  sell  to  a 
purchaser,  so  as  to  give  him  a  right  to  admittance  without  any 
admittance  of  the  heir  or  devisee  or  the  personal  representatives. 
The  suggestion  is  submitted  without  confidence,  because  the 
sub-section  seems  to  have  been  enacted  alio  intuitu ;  and  the 
question  may  have  arisen  from  a  mere  slip  in  the  phraseology 
used  by  the  legislature. 

{b)  The  effect  of  this  sub-section  is  to  extend  to  real  estate 
the  very  inconvenient  doctrine  of  parol  assent,  which  has  always 
created  considerable  difficulty  in  making  a  title  to  leaseholds; 
and  it  may  be  safely  laid  down  as  sound  advice  that  the  title  of 
an  heir  or  devisee  to  real  estate  should  never  be  allowed  to 
depend  on  a  parol  assent  by  the  personal  representatives,  but 
should  always  be  evidenced  and  fortified  by  an  actual  con- 
veyance. Assent  to  a  legacy  may  be  express  or  implied ;  and  in 
the  absence  of  express  assent  the  question  whether  or  not  the 
executor  has  assented  is  one  of  fact  {Mason  v.  Farnell,  12  M.  «& 
"W.  674  ;  and  see  Elliott  v.  Elliott,  9  :Nr.  &  W.  at  p.  27,  ptr  Lord 
Abinger)  ;  and  as  nothing  can  be  more  unsatisfactory  than  a 
title  depending  on  a  cj^ucstion  of  fact,  an  assent  should  always  be 
express. 

The  authorities  upon  what  docs  or  does  not  amount  to  an 
implied  assent  will  be  found  cited  in  2  Wms.  Exors.  1227  et  seq.  ; 
but  it  may  be  here  stated  shortly  that  while  letting  a  legatee 
into  possession  of  the  rents  and  profits  and  handing  over  to  him 
the  title  deeds  would  seem  to  amount  to  an  assent  {Austin  v. 
Beddoe,  41  AV.  Iv.  Gl'J),  yet  a  mere  payment  to  the  legatee  by 
the  executor  out  of  or  on  account  of  the  rents  which  the  exe- 
cutor receives  while  ho  retains  the  deeds  will  not  constitute  an 
assent  {Thome  v.  Thome,  (1890)  3  Ch.  190);  also,  that  a  part 
only  of  a  legacy  may  be  assented  to  {Elliott  v.  Elliott,  9  M.  &  W. 
23)';  and  that  this  applies  equally  to  a  i)art  of  residue  as  to  a 
specific  bequest  {Austin  v.  Beddoe,  41  \V.  E.  019);  also,  that 
the  assent  to  a  bequest  of   a  life  interest  in  a  bequest   is  an 
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1897  Act,     assent  to  the  gift  over.    {Adams  v.  Pcirce,  3  P.  W.  12  ;  Stevenson 

Sect.  3,        V.  Mayor  of  lAvcrpool,  L.  E.  10  Q.  B.  81.) 
sub-sect.  1.        The  difticulty  of  deciding  the  question  of  assent  or  no  assent 

— — ■ is  even  more  complicated  where  the  hequest  is  to  the  executor 

himself,  because  the  question  here  is  whether  the  acts  relied  on 
as  evidence  of  assent  are  referable  to  beneficial  ownership  or  to 
his  character  of  executor  {Boe  d.  Hayes  v.  S/aryr.s,  7  Taunt. 
223)  ;  and  it  is  obvious  that  many  acts  may  be  equally  referable 
to  either  position  (see  the  cases  collected  in  2  Wms.  Exors. 
1233  cf  seq.).  In  the  case  of  land  devised  to  a  sole  executor 
beneficially,  the  difficulty  would  seem  to  be  not  soluble  by  a 
conveyance,  because  a  conveyance  by  a  man  to  himself  is  a 
nullitj' ;  and  in  such  a  case  the  proper  course  would  seem  to  be 
the  execution  of  a  memorandum  evidencing  the  assent  of  the 
executor  to  the  devise  to  himself. 

The  effect  of  an  assent  to  a  bequest  is  to  vest  in  the  legatee 
the  chattel  which,  until  such  assent,  was  vested  in  the  executor. 
{Doe  V.  Gay,  3  East,  120.)  So,  under  this  Act,  the  legal  estate 
in  the  real  estate  which  is  vested  in  the  personal  representatives 
by  the  Act  can  only  be  got  out  of  them  and  become  vested  in  the 
devisee  or  heir  by  means  of  an  assent,  express  or  implied,  or  by  a 
conveyance. 

A  further  difficulty  as  to  titles  is  involved  in  the  fact  that  it 
has  never  been  necessary  to  a  good  assent  to  a  bequest  that  it 
should  be  the  assent  of  all  the  executors.  The  assent  of  one  of 
several  executors  is  sufficient  (Com.  Dig.  Administration,  C.  8  ; 
and  see  Mason  v.  Faniell,  12  M.  &  W.  674),  even  to  a  bequest 
to  himself  {Ihld. ;  Toicnson  v.  Tickell,  3  B.  &  Aid.  at  p.  40). 
There  is  nothing  in  this  sub-section  to  alter  this  rule  so  as  to 
make  the  assent  or  conveyance  of  all  the  personal  representatives 
necessary ;  and  unless  the  prohibition  contained  in  sect.  2,  sub-s.  2, 
yihich.  prima  facie  deals  with  a  different  subject  altogether  (viz., 
the  administration  of  the  estate  for  payment  of  debts,  &c.),  against 
one  of  several  personal  representatives  selling  or  transferring 
real  estate,  is  held  to  extend  to  an  assent  or  conveyance  to  the 
heir  or  devisee,  it  would  seem  that  there  is  nothing  to  prevent  one 
of  several  personal  representatives  from  assenting  to  a  devise  or 
conveying  the  devised  land,  and  so  divesting  himself  and  his 
co-executors  of  the  legal  estate  and  vesting  it  in  the  devisee.  The 
word  "transfer"  used  in  sect.  2,  sub-s.  2  (p.  245),  is,  however,  a 
■word  of  very  wide  import,  and  may  well  be  held,  whatever  may 
have  been  the  primary  object  of  the  sub-section  in  which  it  occurs, 
to  coA'er  both  an  assent  to  a  devise  or  devolution  and  a  conveyance 
to  the  devisee  or  heir  as  well  as  a  transfer  to  a  purchaser.  It  is 
in  any  case  clear  that  no  purchaser  could,  having  regard  to  the 
prohibition  in  sect.  2,  sub-s.  2,  contained  against  transfer  as  well 
as  sale,  be  advised  to  accept  the  title  of  an  heir  or  devisee  who 
claimed  under  such  an  assent  or  conveyance.  And  it  may  be 
conjectured  that  it  will  be  the  practice  of  conveyancers,  in  all 
cases  where  the  title  of  an  heir  or  devisee  to  land  depends  on  an 
implied  assent  by  the  personal  representatives,  to  recj^uire,  as  is 
at  present  the  practice  where  the  title  of  a  vendor  of  lease- 
holds depends  on  such  an  assent,  the  concurrence  of  the  personal 
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representatives  to  testify  sucli  assent.     Indeod,  the  present  suL-     1897  Act, 
section  may  lead  to  tliis  further  difriculty  in  connection  witli  tlni       Sect.  3, 
powers  previously  given  to  the  per.sonal  representatives.     If  the    sub-sect.  1. 
assent  of  any  one  of  tliem  is  good,  and  any  one  of  them  has 
validly  assented  to  the  devise,  they  no  longer  have  the  legal 
estate   wliieh   lias  Ly  the   assent  vested  in  the   devisee.     Ilow, 
then,  is  ii  purchaser  from  the  personal  representatives  to  be  sure, 
without  the  concurrence  of  the  devisees,  that  there  has  not  been 
an  assent  to  the  devise,  and  tliat  by  the  eonveyanee  of  the  personal 
representatives  ho  gets  the  legal  estate  'i  for  it  must  be  remem- 
bered that  an  assent  once  given  cannot  be  withdrawn  (Com.  Dig. 
Administration,  C.  8).    At  the  same  time  it  is  more  than  doubtful 
R'hether  tlio  purchaser  from  the  personal  representatives,  pur- 
porting to  sell  as  such,  could  insist  on  the  concurrence  of  the 
devisee.     The  rule  of  practice  laid  down  by  Preston  (.3  Abstracts, 
p.  llo)  as  to  leaseliold  titles  is  that  "the  caution  is  generally 
adopted  of  having  the  concurrence  of  the  legatee  and  executor  in 
the  assignment;  of  the  legatee,  to  guard  against  the  possibility 
of  assent,  or  to  admit  that  the  term  is  in  the   executor ;  and  of 
the  executor,  to  pass  the  term  in  that  character."    And,  whatever 
may  be  the  view  ultimately  taken  by  the  Courts,  the  effect  of 
this  Act  is  to  make  the  caution  as  necessary  in  the  case  of  free- 
holds as  it  formerly  was  as  regards  leaseholds. 

(c)  The  assent  or  conveyance  may,  under  this  sub-section,  be 
made  "  either  subject  to  a  charge  for  the  payment  of  any  money 
which  the  personal  representatives  are  liable  to  pay,  or  without 
any  such  charge." 

The  first  observation  that  arises  on  this  provision  is  that  a 
conveyance  subject  to  any  such  indefinite  and  sweeping  charge 
would  be  of  no  practical  use  to  the  devisee,  because  he  would 
get  an  estate  incumbered  by  a  vague  charge  with  which  he 
Avould  be  unable  to  deal  without  the  concurrence  of  the  personal 
representatives  in  whose  favour  the  charge  is  created. 

In  the  next  place,  personal  representatives  are  fully  protected 
against  claims  of  which  they  had  no  notice  at  the  time  of  dis- 
tributing the  assets  if  they  have  properly  advertised  in  accord- 
ance with  sect.  29  of  Lord  8t.  Leonards'  Act  ('22  &  23  Yict. 
c.  35,  as  to  which  see  Re  Bracken,  43  Ch.  D.  1),  and  are  in 
the  same  position  as  if  they  had  administered  under  the  direction 
of  the  Court.  {Clegg  v.  liowlancl,  3  Eq.  3G8.)  It  would  appear 
that,  by  virtue  of  sect.  2,  sub-sect.  2,  this  protection  is  extended 
to  them  in  the  distribution  of  real  estate  (see  ante,  p.  245),  and 
if  this  is  so,  they  reijuire  no  protection  except  against  claims  of 
which  they  have  notice ;  while  as  to  claims  of  which  they  have 
notice,  but  which  are  merely  contingent,  and  are  not  present 
debts,  they  have  a  right  of  indemnity  over  against  the  bene- 
ficiary {Jen-is  V.  irol/'n-sf(in,  18  E(p  18;  Wltit taker  \.  Kershaw, 
45  Ch.  D.  320) ;  and  this  right  seems  to  be  expressly  preserved 
by  the  last  part  of  the  sub-section. 

It  may,  perhaps,  be  surmised  that  the  personal  representatives 
will  only  exorcise  this  right  of  assenting  or  conveying  subject  to 
a  charge  in  cases  where  the  devised  property  is  subject  to  a 
mortgage.      In   such    cases    the   devisee,   by   virtue   of    Locke 
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1897  Act,     Kiiig-'s  Acts,  takes  the  property  subject  to  tLe  cliargo,  but  the 

Sect.  3,       personal  representatives  of  the  deceased  mortgagor  remain  liable 

sub-sect.  1.    on  the  personal  covenant  in  the  mortgage,  and  the  personal  repre- 

sentatives  will  probably  not  assent  to  the  devise  of  or  convey  the 

equity  of  redemption  except  on  the  terms  of  its  being  charged  iu 
their  favour  with  the  mortgage  debt.  It  is  not,  however,  clear 
that  an  assent  or  conveyance  subject  to  such  a  specific  charge 
will  absolutely  free  the  personal  representatives  from  all  liability. 
The  words  of  the  sub-section  on  this  point  are  "  on  such  an  assent 
or  couvejauce,  subject  to  a  charge  for  all  monej's  (if  any)  which 
the  personal  representatives  are  liable  to  pay,  all  liabilities  of 
the  personal  representatives  in  respect  of  the  land  shall  cease 
except  as  to  any  acts  done  or  contracts  entered  into  by  them 
before  such  assent  or  conveyance."  Now,  iu  the  case  supposed, 
the  personal  representatives  have  notice  of  the  actually  existing 
mortgage  debt,  and  as  the  law  stood  prior  to  this  Act  they  coidd 
not  have  safely  distributed  the  personal  estate  without  providing 
for  the  personal  liabilitj'  on  the  debt.  But  now,  by  this  Act, 
not  only  the  personal  estate,  but  also  the  real  estate,  is  liable  for 
the  personal  debt  of  the  deceased  mortgagor.  Suppose  that  the 
land  comprised  in  the  mortgage  is  an  insufficient  or  doubtful 
security,  and  the  personal  representatives  assent  to  the  devise 
of  the  equity  of  redemption,  or  convey  it  to  the  devisee  subject 
to  a  charge  for  the  amount  of  the  mortgage  debt  which  they 
are  liable  to  pay,  and  the  mortgagee  subsequently  realizes  his 
security  and  sues  the  personal  representatives  on  the  covenant 
for  payment  for  the  deficiency.  Iheir  charge  on  the  land  is, 
ex  hypothesi,  of  no  value;  yet  if,  by  reason  of  their  having  con- 
veyed subject  to  the  charge,  their  liability  in  respect  of  the  land 
is  gone,  there  is  nothing  in  the  Act  to  preclude  the  personal 
estate  and  the  rest  of  the  real  estate  of  the  mortgagor  remain- 
ing liable,  or  the  personal  representatives  from  being  liable  in 
respect  of  it. 

The  final  conclusion  seems  to  be  that  the  whole  matter  is  left 
verv  much  where  it  was,  and  that  in  such  a  case  the  personal 
representatives  can  safely  convey  the  equity  of  redemption, 
subject  to  a  charge  in  their  favour  of  the  amount  of  the  mortgage 
debt ;  but  must  still  provide  out  of  the  rest  of  the  estate  for  the 
liability  which  may  arise  through  the  security  proving  defective. 

On  the  other  hand,  if  Blackacre  is  mortgaged  considerably 
under  its  value,  and  AVhiteacre  is  so  incumbered  as  to  leave  it 
doubtful  whether  there  will  be  any  margin  on  realization,  the 
personal  liability  on  the  covenant  would  have  to  be  satisfied  out 
of  the  whole  estate,  real  and  personal,  and  the  personal  repre- 
sentatives could  hardly  be  advised  in  such  a  case  to  assent  to  the 
devise  of,  or  convey,  Blackacre  to  the  devisee  thereof  without 
making  it  subject  not  only  to  a  charge  for  all  liability  under  the 
covenant  in  the  mortgage  of  Blackacre,  but  also  to  a  charge  for 
everything  that  they  might  possibly  have  to  pay  on  the  covenant 
in  the  mortgage  of  Whiteacre.  80,  too,  if  there  were  debts  re- 
maining unpaid,  as  distinguished  from  contingent  liabilities,  as 
e.g.  upon  shares  not  fully  paid,  and  there  was  any  doubt  as  to 
the  sufficiency  of  the  personal  estate,  no  assent  to  the  devise  of 
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or  conveyance  of  any  part  of  tlie  real  estate  could  safely  be  made,     1897  Act, 
except  subject  to  a  ;^onoral  cliargo  therefor.  Sect  3. 

The  effect  of  such  au  assent  ur  c(jnveyaiice  suliject  to  a  general    sub-sect  1. 

charge  is  to  free  the  personal  representatives  from  all  liability        

"in  respect  of  tlio  LukI."  Tlioy  remain,  liowever,  liable  per- 
sonally for  any  debt  of  which  they  had  notice  at  the  time  of 
distribution,  and  cannot  in  such  a  case  call  on  the  persons  to 
whom  they  have  distributed  to  refund.  (See  Whit  taker  v.  Kershaw, 
45  Ch.  D.  .■>20,  at  p.  o'io  ;  and  Fraser  v.  Murdoch,  G  Ap.  Ca.  8oo.) 
Supposo,  then,  that  the  personal  representatives  having  notice  of 
a  debt  distribute  the  personal  estate  and  convey  the  real  estate, 
subject  to  a  general  charge,  they  cannot  claim  indemnity  against 
the  persons  to  whom  tliey  have  distributed  the  personal  estate, 
but  by  virtue  of  their  charge  they  can  have  recourse  to  the  devisee 
of  the  real  estate.  It  is  obvious  that  in  this  way.  unless  the 
devisee  can  resist  the  enforcement  of  the  charge,  the  rights  of 
the  persons  interested  in  the  estate  can  be  altered  to  the  prejudice 
of  the  devisees  of  the  real  estate.  But  by  virtue  of  sect.  2,  sub- 
sect.  3,  these  rights  inter  se  of  the  persons  entitled  to  the  real 
and  personal  estate  respectively  are  preserved ;  and  it  may  be 
that  the  devisees  in  such  a  case  would  be  entitled  to  resist  the 
enforcement  of  the  charge  on  the  ground  that  the  personal 
representatives  had  not  properly  administered  the  estate  by 
distributing  the  personal  estate  and  charging  on  the  real  estate 
liabilities  which  ought  to  have  been  borne  by  the  personal  estate. 

It  has  been  assumed  throughout  the  discussion  of  this  sub- 
section that  the  charge  alluded  to  is  a  charge  in  favour  of  the 
personal  representatives,  and  it  is  difficult  to  see  how  it  could 
be  otherwise  framed  ;  but  the  sub-section  does  not  expressly  direct 
that  it  shall  be  in  such  a  form.  There  is  nothing  in  the  sub-section, 
as  there  is  in  sect.  29  of  Lord  St.  Leonards'  Act,  to  give  a  creditor 
any  right  to  follow  the  land  into  the  hands  of  the  heir  or  devisee  ; 
but  this  was  unnecessary,  as  the  land,  so  long  as  it  remained  in 
the  hands  of  the  lieir  or  devisee,  was  liable  to  bo  administered  in 
equity  at  the  suit  of  creditors  (see  Pimm  v.  Insall,  1  Mac.  &  Gr. 
449,  at  p.  458)  ;  and,  even  after  alienation  by  him.  the  heir  or 
devisee  has,  at  any  rate  since  the  3  &  4  Will.  4,  c.  104,  been  per- 
sonally liable  both  to  specialty  and  simple  creditors  to  the  extent 
of  the  value  of  the  lands  descended  or  devised  to  him.  {Spackman 
V.  Timbrell,  8  Sim.  253;  Richardson  v.  Ilurton,  7  li.  112,  at 
p.  123.) 

It  is  submitted  that  the  possibility  of  a  devise  or  descent  having 
been  assented  to  does  not  alter  the  proposition  before  submitted 
(see  ante,  p.  251),  that  the  heir  or  devisee  need  not  now,  in  the 
first  instance,  bo  made  a  party  to  an  action  for  the  administra- 
tion of  real  estate,  any  more  than  a  legatee  of  leaseholds  whose 
legacy  has  been  assontod  to  would  in  the  first  instance  be  nuido  a 
party  to  an  action  for  the  administration  of  the  personal  estate. 
In  such  a  case  it  Avould  be  sufficient  to  add  the  heir  or  devisee  as 
a  party,  or  to  serve  notice  of  the  proceedings  upon  him,  when 
the  fact  of  the  assent  having  been  given  had  been  proved  in  the 
course  of  the  proceedings. 
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1897  Act,         As  to  tlio  form  of  assent,  see  sut-sect.  4  of  this  section,  iwst, 
Sect.  3,  sub-  p.  273. 


sects.  1,  2. 


(2.)  At  any  time  after  the  expiration  of  one  year 
from  the  death  of  the  owner  of  any  kind,  if  his  per- 
sonal representatives  have  failed  on  tlie  request  of 
tlie  person  entitled  to  the  land  to  convey  the  land 
to  that  person  [a),  the  Court  may,  if  it  thinks  fit,  on 
the  application  (Z*)  of  that  person,  and  after  notice  to 
the  personal  representatives,  order  that  the  convey- 
ance be  made,  or,  in  the  case  of  registered  land  (c), 
that  the  person  so  entitled  be  registered  as  proprietor 
of  the  land,  either  solely  or  jointly  Avith  the  personal 
re^^resentatives  {d). 

Tliis  sub-section  provides  more  specifically  for  what  was  already 
provided  for  by  sect.  2,  sub-sect.  1,  in  general  terms,  viz.,  that 
"those  persons  [i.e..,  the  persons  by  law  beneficially  entitled  to 
the  real  estate,  as  to  which,  see  ante,  p.  245)  shall  have  the  same 
power  of  requiring-  a  transfer  of  real  estate  as  persons  benefi- 
cially entitled  to  personal  estate  have  of  requiring  a  transfer  of 
such  personal  estate."  But  the  present  sub-section  appears  to 
give  the  persons  entitled  to  the  real  estate  a  somewhat  larger 
right  in  this  respect  than  legatees  of  personal  estate  have,  inas- 
much as  the  former  persons  seem  to  have  a  prima  facie  right  to 
a  conveyance  at  the  end  of  a  year  upon  request,  and  the  words 
"if  the  personal  representatives  have  failed  on  the  rec|uest  of 
the  person  entitled  to  the  land  to  convey  the  land  to  that  person," 
seem  to  imjily  a  prima  facie  duty  in  the  personal  representatives 
to  make  such  a  conveyance  at  the  end  of  a  year  from  the  death. 
There  is  no  such  right  in  legatees  of  leaseholds,  or  implied  duty 
in  the  personal  representatives  to  assign  the  leaseholds  at  any 
given  time.  No  doiibt,  if  and  when  the  legatee  can  show  that  all 
debts  and  liabilities  have  been  discharged,  he  will  be  entitled  to 
an  assignment  of  leaseholds  bequeathed  to  him.  But  leaseholds 
may  involve  a  continuing  liability  on  the  estate  of  the  testator, 
and  although  the  executor  may  free  himself  and  the  estate 
from  this  liability  by  an  assignment  to  a  purchaser  under 
sect.  27  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  an 
assignment  by  him  to  the  legatee  will  not  have  this  effect,  and 
the  executor  in  such  a  case  cannot  with  absolute  safety  make 
such  an  assignment  except  under  an  order  of  the  Court.  Such 
an  order  will  operate  as  an  indemnity  to  the  executor ;  and  it  is 
not  now  the  practice  of  the  Court  to  set  aside  a  fund  for  his 
indemnity  or  for  the  protection  of  the  lessor  (see  Dodson  v. 
Sammell,  1  Dr.  &  Sm.  575),  although  formerly  the  rule  seems 
to  have  been  that  an  executor  need  not  pay  any  legacy  without 
receiving  security  from  the  legatee  to  refund  in  case  the  assets 
should  prove  insufficient.  (Com.  Dig.  Chancery,  3  Gr.  3.)  In 
Com.  Dig.  Chancery,  3  C  4,  it  is  laid  down  that  if  an  executor 
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refuses  to  assent  to  a  legacy,  he  sliall   bo  compelled  thereto  in     1897  Act, 
equity.     The  autliority  cited,  1  Vern.  9  1  (Noel  v.  Jtohtuson),  diil        Sect.  3, 
not  dccido  tlio  pcjiut,  and   it  is   submitted   that  tlio  ('(jurt  would    sub-sect.  2. 
not  compel  an  executor  to  assign  leaseholds  bequeathed  either 
specifically  or  as  part  of  a  residue,  unless  it  were  proved  that  all 
debts   and   liabilities   of    the   estate   had   been   di.scharged   or 
provided  for. 

Witli  regard  to  real  estate,  unless  in  mortgngo  or  sul)ject  to 
a  rentchurgo,  tliore  is  not  primd  facie  any  liability  except  for  tlie 
death  duties  (as  to  which,  see  ante,  p.  250) ;  and  the  terms  of  this 
sub-section  seem  rather  to  cast  on  the  personal  representatives 
the  burden  of  showing  gi-ound  for  not  conveying  the  real  estate 
to  the  devisees  or  heir  at  the  end  of  a  year  from  the  death. 
But,  although  the  land  itself  may  involve  no  liability,  it  may  bo 
that  there  aro  contingent  liabilities  or  debts  not  immediately 
payable  of  the  deceased  which  the  personal  estate  may  or  may 
not  be  sufficient  to  bear,  e.g.,  there  may  be  covenants  entered 
into,  or  bonds  given  by  the  deceased,  for  whi.'h  the  real  estate 
would  be  liable  in  a  proper  course  of  administration  by  virtue  of 
sect.  2,  sub-sect.  3 ;  and  it  is  submitted  that  in  such  a  case  the 
Court  will  not  compel  the  personal  representatives  to  convey, 
except,  at  any  rate,  subject  to  such  a  charge  as  they  are  entitled 
to  under  sub-sect.  1  of  this  present  section. 

It  may  here  be  observed  that  if  the  effect  of  this  sub- section, 
upon  its  true  construction,  is  to  make  a  difference  such  as  above 
indicated  between  the  rights  of  legatees  of  leaseholds  and  the 
rights  of  devisees  of  real  estate,  it  may  have  some  bearing  on 
the  question  already  discussed  {ante,  p.  24G),  wliether  the  rule 
established  hy  Re  Tanqueray-Willaunic  and  Landau,  20  Ch.  D. 
465 — that  after  twenty  years  a  power  to  sell  under  a  charge  of 
debts  is  presumed  to  be  exhausted — is  still  to  apply  to  real 
estate,  or  is  to  give  way  to  the  rule,  established  hy  Re  J^enn  and 
Furze,  (189-1)  2  Ch.  101,  that  there  is  no  such  presumj^tion  in 
the  case  of  an  executor  selling  leaseholds.  If  jyrimd  facie  an 
heir  or  devisee  is  entitled  to  have  the  land  conveyed  to  him  at 
the  expiration  of  a  year  from  the  death  of  the  person  under 
whom  he  claims,  it  would  seem  to  follow  that  if,  after  twenty 
years  from  the  death,  the  personal  representatives  are  still  in 
possession,  they  are  so  only  on  tlie  footing  that  debts  remain 
unpaid  ;  and  the  presumption  that  all  the  debts  are  paid — wliich 
is  the  foundation  of  the  rule  in  Re  Tanqueray-WiUaumc  and 
Landau — is  rebutted,  and  the  rule  of  Re  Venn  and  Furze  would 
seem  to  be  applicable.  If,  on  the  other  hand,  the  heir  or  devisee 
is  in  possession,  a  purchaser  from  the  personal  representatives 
would  require  to  be  satisfied  that  no  assent  or  conveyance  had 
been  made  to  liim,  for  such  assent  or  conveyance  would  put  an 
end  to  the  power  of  the  personal  representatives  to  sell.  (See  ante, 
p.  207.) 

It  will  bo  noticed  that  in  this  as  in  the  preceding  sub-section, 
the  word  "  land  "  is  substituted  for  "  real  estate."  It  has  already 
been  poiiited  out  {ante,  pp.  242,  264)  that  copyholds  do  not  vest 
in  the  personal  representatives  ;  and  an  assent  or  conveyance  by 
the  personal  representatives  as  to  copyholds  would  scorn  to  add 
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1897  Act,     nothing-  to  the  title  of  the  heir  or  devisee,  who,  it  is  conceived, 
Sect.  3,  sub-  is  entitled  to  admittance  without  any  such  assent  or  conveyance. 
sects.  2,  3.     It  does  not  seem  lil^ely,  therefore,  that  in  this  sub-section  anything' 
■  is  gained  by  the  use  of  the  wider  term  "  land,"  unless  possibly 

the  suggestion  made  {aiite,  p.  2G5)  as  to  the  power  of  the  personal 
representatives  to  nominate  a  purchaser  so  as  to  avoid  an  inter- 
mediate admittance  is  correct ;  and  a  purchaser  might  in  that  case 
require  to  come  to  the  Court  to  compel  the  personal  representa- 
tives to  surrender  the  copyholds  to  the  use  of  the  j^urchaser. 

{b)  Neither  the  Rules  nor  the  Act  specify  the  form  in  which 
an  application  is  to  be  made  ;  but  it  is  submitted  that  such  an 
application  may  be  made  by  originating  summons  under  the 
li.  8.  C.  Ord.  LV.  r.  3  (d)  ;  or,  perhaps,  where  the  personal 
representatives  refuse  to  convey,  under  the  Trustee  Act,  189.3, 
sect.  26  (vi),  for  a  vesting  order  (see  R.  S.  C.  Ord.  LV.  r.  13a); 
for  by  virtue  of  sect.  2,  sub-sect.  1  {ante,  p.  243),  the  personal 
representatives,  subject  to  their  powers,  I'ights,  duties,  and 
liabilities  under  this  Act,  hold  the  real  estate  as  trustees  for  the 
persons  by  law  beneficially  entitled  thereto. 

(c)  The  personal  representatives,  being  persons  having  under 
this  Act  a  i)ower  of  selling  land,  may,  under  sect.  68  of  the 
principal  Act  {ante,  p.  194),  apply  to  be  registered  in  respect  of 
the  laud ;  and  as  no  person's  consent  is  required  to  the  exercise 
of  their  power  of  sale,  the  consent  of  no  one  is  required  for  the 
application,  and  their  costs  of  and  incident  to  such  application  are 
"costs,  charges,  and  expenses  properly  incurred  by  them."  As 
to  the  mode  of  application  for  a  possessory  title,  see  Rule  17,  and 
Sched.  I.,  Forms  1  and  2  ;  and  for  an  absolute  title,  Rule  25, 
and  Sched.  I.,  Form  3.  If  the  deceased  was  himself  registered 
as  owner  of  the  land,  the  personal  representatives  are  entitled  to 
be  registered  as  proprietors  thereof  under  the  combined  effect 
of  sect.  41  of  the  principal  Act  {ante,  p.  173)  and  Rules  128, 
129.     (See;;os^,  p.  370.) 

{(I)  The  object  of  allowing  the  Court  to  order  a  joint  regis- 
tration of  the  heir  or  devisees  with  the  personal  representatives 
would  appear  to  be  to  preclude  either  from  selling  or  dealing 
with  the  land  without  the  concurrence  of  the  other.  Such  an 
order  might  usefully  be  made  where  the  Court  wishes  to  secure 
that  the  land  shall  not  be  sold  or  applied  for  payment  of  debts 
out  of  its  proper  order  in  the  administration,  or  unless  it  is 
absolutely  necessary.  (See  Act  of  1875,  sect.  83,  sub-sect.  3,  as 
amended,  ante,  p.  205  ;  and  Rules  185  to  187,  j^ost,  p.  387.) 

(8.)  Where  the  personal  representatives  of  a  de- 
ceased person  are  registered  as  proprietors  of  land 
on  his  deatli,  a  fee  shall  not  be  chargeable  on  any 
transfer  of  the  land  by  them,  unless  the  transfer  is 
for  valuable  consideration. 

As  to  the  method  by  which  personal  representatives  are 
authorized  to  transfer  the  land  of  which  they  are  registered  as 
such  personal  representatives,  see  Rule  130  (p.  371). 

The  sub-section  seems  to  apply  to  the  case  where  personal 
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represontativos  have  caused  themselves  to  be  registered  in  resprct     1897  Act, 
of  land  of  wliidi  tlie  dt'ceased  was  at  liis  death  registirod  \>vo-       Sect.  3. 
prietor  ;  but  it  is  not  clear  that,   if  the  personal  representatives    sub-sect.  4. 

caused    thonisflvos   to    bo  registered  in  respect  of  land  of  tlie  

deceased  which  was  not  on  the  regi.ster  at  his  death,  the 
exemption  given  by  the  sub-section  would  apply.  If  this  is 
so,  it  may  bo  doubted  wlietlier,  notwitlistanding  the  terms  of 
sect.  G8  of  tlio  principal  Act  as  to  their  costs  (see  onie,  p.  195), 
they  would  bo  justified  in  incurring  the  expense  of  going  on  to 
the  register,  if  on  any  transfer  by  them  to  the  heir  or  devisees 
further  fees  would  have  to  be  paid.  And,  indeed,  it  seems  to  be 
doubtful  wliotlicr  personal  representatives,  in  whom  the  land  is 
by  this  Act  vested  merely  for  the  purpose  of  administration, 
ought  in  any  case  to  take  the  responsibility  of  putting  themselves 
on  the  register,  in  respect  of  land  which  was  not  registered  at 
the  death  of  the  deceased,  without  the  consent  of  the  heir  or 
devisee  who  is  beneficially  entitled  to  such  land  ;  for  twn  constat 
that  such  heir  or  devisee  wishes  to  be  on  the  register  or  to 
incur  the  expense  of  registration. 

(4.)  Tlic  production  of  an  assent  in  the  prescribed 
form  by  the  personal  representatives  of  a  deceased 
proprietor  of  registered  land  shall  authorize  the 
registrar  to  register  the  person  named  in  the  assent 
as  proprietor  of  the  land. 

The  form  of  assent  is  prescribed  by  llule  130,  and  Form  46 
of  Sched.  I.  to  the  rules.  The  sub-section  aj^plies  only  to  the 
case  of  "the  personal  representatives  of  a  deceased  proprietor  of 
registered  land,"  and  the  rule  provides  that  the  person  named  in 
the  assent  shall  be  registered  as  proprietor  of  the  land  in  place 
of  the  deceased  proprietor.  Neither  seems  to  be  applicable  to 
the  case  of  personal  representatives  being  registered  in  respect 
of  land  unregistered  at  the  death  of  the  deceased,  and  this, 
perhaps,  affords  another  argument  against  the  propriety  of 
personal  representatives  applying  to  be  registered  in  respect  of 
any  such  land. 

4. — (1.)  The  personal  rein-esentatives  of   a  de-  Appropnu- 

dj  1  1  p  tion  of  laml 

person  may,  in  the  absence  or  any  express  in  satisfaction 

provision  to  the  contrary  contained  in  the  will  of  "^  ^"-'oa^T  ^"^ 

such  deceased  person,  Avith  the  consent  of  the  person  residue? 

entitled  to  any  legacy  given  by  the  deceased  })erson 

or  to  a  share  in  his  residuary  estate,  or,  if  the  person 

entitled  is  a  lunatic  or  an  infant,  with  the  consent 

of  his  committee,  trustee,  or  guardian,  appropriate 

any  part  of  the  residuary  estate  of  the  deceased  in 

or  towards  satisfaction  of  that  legacy  or  share,  and 

may  for  that  purpose  value  in  accordance  with  the 

B.  T 
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1897  Act,    prescribed  provisions,  the  whole  or  any  part  of  the 
Sect.  4,      property  of  the  deceased  person  in  such  manner  as 

L^  they   tliink   fit.      Provided    tliat   Ijefore    any    such 

appropriation  is  effectual,  notice  of  such  intended 
appropriation  shall  be  given  to  all  persons  interested 
in  the  residuary  estate,  any  of  whom  may  there- 
upon Avithin  the  prescribed  time  apply  to  the  Court, 
and  such  valuation  and  appropriation  shall  be  con- 
clusive save  as  otherwise  directed  by  the  Court. 

The  marginal  note  to  tins  section  probably  represents  its 
raison  cVctre  accurately,  for  as  regards  anj^tliing  else  than  land 
it  would  appear  to  be  quite  unnecessary,  and  it  is  therefore 
the  more  surprising  that  there  is  not  to  be  found  in  the  sec- 
tion itself  any  express  reference  whatever  to  land  or  real 
estate.  The  section,  so  far  from  adding  anything  to  the  powers 
already  possessed  by  personal  representatives  in  regard  to  the 
appropriation  of  personal  estate,  diminishes  them  by  requiring 
notice  to  be  given  to  the  persons  interested  in  the  residuary 
estate  before  any  such  appropriation  can  be  effectual.  The 
following  cases  illustrate  the  present  state  of  the  law  on  this 
subject,  apart  from  this  Act. 

In  Elliott  V.  Kemp,  7  M.  &  "W.  30G,  the  question  was  whether 
certain  furniture  belonging  to  an  intestate  had  become  the  pro- 
pert}'  of  his  administratrix  in  her  own  right  or  still  formed  part 
of  the  intestate's  estate.  Parke,  B.  (at  p.  313),  said,  "The 
administratrix  might  have  accjuired  a  title  by  payment  of  the 
debts  of  the  intestate  to  an  equal  value  with  the  chattels,  or  by 
taking  those  cJiatfels,  by  an  agreement  with  the  next  of  kin 
intituled  under  the  Statute  of  Distributions,  or  even  loithout  such 
agreement,  by  appropriating  them  to  herself  as  her  own  share." 

In  lie  Waters,  W.  N.  1889,  p.  39,  Kay,  J.,  held  that  the 
executors  had  power  to  appropriate  authorized  investments  to 
settled  legacies  without  coming  to  the  Court  to  sanction  the 
appropriation,  and  tliat  when  made  it  was  conclusive  and  binding 
on  all  parties. 

In  Barclay  v.  Owen,  60  L.  T.  220,  where  the  administrator 
(who  was  one  of  the  next  of  kin)  of  a  mortgagee  of  real  estate 
who  died  intestate  distributed  the  estate  and  took  on  account  of 
his  own  share  the  mortgage  debt,  Kay,  J.,  held  that  he  had  a 
perfect  right  to  make  such  appropriation  indej)endently  of  any 
agreement  with  tlie  next  of  kin. 

In  Re  Lepine,  (1892)  1  Ch.  210,  the  will  contained  no  express 
authority  to  appropriate,  but  the  executor,  with  the  consent  of 
one  of  the  residuary  legatees,  and  without  consulting  the  others, 
handed  to  him  on  account  of  his  sixth  share  of  residue  a  mort- 
gage for  700/.  forming  part  of  the  testator's  estate  and  a  sum  of 
cash.  At  the  date  of  the  ai^propriation  the  700/.  and  the  sum  of 
cash  did  not  exceed  the  legatee's  one-sixtli ;  but,  subsequently, 
the  executor  misappropriated  trust  moneys,  and  the  estate 
became  insufficient  to  satisfy  in  full  the  other  shares  of  residue. 
The  Coui't  of  Appeal  held  that  the  ajipropriation  was  within  the 
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powers  of  the  executor  and  was  Linding.     Lindley,  L.  J.,  said     1897  Act, 
(p.  215),  "  It  is  said  that  the  executor  cannot  make  an  agreement       Sect.  4, 
■witli  one  legatee  of  one-sixth   without  tlie  consent  of  all  the    sub-sect.  1. 

persons  entitled  to  tlie  other  five-sixths.      But  why?     If   the  ' 

assets  are  amply  sufhcieut  to  satisfy  the  other  five-sixths,  why 
cannot  one  legatee  at  once  say,  '  I  will  not  trouhle  you  to  turn 
my  share  into  cash,  give  me  something  instead  of  it  which  I  will 
take.'     Of  course,  it  must  he  a  fair  transaction." 

In  lie  litchardsun,  (189G)  1  Ch.  512,  North,  J.,  held  that  an 
appropriation  of  certain  shares  in  a  brewery  company,  made  at  tlie 
price  of  the  daj'  by  the  executors  on  account  of  their  own  shares 
of  residue  prior  to  the  final  distribution  and  division  of  the  assets, 
was  good,  and  could  not  bo  disturbed  or  readjusted,  although  the 
company's  shares  had  risen  in  value  at  tlie  date  of  the  final  distri- 
bution, and  were  then  appropriated  to  other  residuary  legatees  at 
a  higher  jirice. 

In  Re  BrooJcs,  70  L.  T.  771,  Stirling,  J.,  held  that  the  execu- 
tors were  justified  in  appropriating  to  certain  settled  legacies 
and  shares  of  residue  shares  in  a  brewery  company  which,  though 
not  coming  within  the  range  of  investments  authorized  by  the  will, 
the  executors  had  power  to  retain.  And  the  same  learned  judge 
adopted  the  same  view  in  Re  Nickels,  (1898)  1  Ch.  680. 

It  would  appear  from  these  authorities  that,  in  the  absence  of 
this  section,  the  personal  representatives  would,  by  virtue  of 
sect.  2,  sub-sect.  2,  which  gives  them  the  same  powers  and  rights 
as  to  real  estate  which  they  already  had  over  personal  estate, 
have  been  entitled  to  appropriate  land,  not  specifically  devised, 
in  satisfaction  of  a  legacy  or  share  of  residue.  A  difficulty 
would  arise  in  ascertaining  the  value  of  the  land  which  does  not 
arise  in  the  case  of  shares,  or  of  a  mortgage  debt,  if  taken,  as  in 
Jie  Lepine,  at  par ;  and  this  difficulty  is  met  by  the  Act  which 
provides  for  a  value  being  ascertained  in  the  manner  prescribed 
by  the  rules  to  be  made  under  the  Act.  The  rules,  however,  as 
published,  do  not  ])rescribe  the  mode  of  ascertaining  the  value  ; 
and  until  some  rules  are  made  for  the  purpose,  the  section  must 
remain  a  dead  letter. 

The  effect  of  the  section  would  seem  to  be  that,  in  the  absence 
of  any  pro^^sion  in  the  will  of  a  testator  dying  after  the  31st 
December,  1897,  excluding  the  operation  of  this  section,  the 
executors  cannot  be  advised  to  exercise  the  powers  of  appropria- 
tion which  they  formerly  enjoyed,  as  established  by  the  autho- 
rities above  cited,  but  must  conform  strictly  to  the  terms  of  the 
section.  Indeed,  it  is  not  clear  that  even  the  executors  of  a 
person  who  died  before  the  31st  December,  1897,  must  not  con- 
form to  the  terms  of  this  section,  for  there  is  nothing  to  confine 
the  provisions  of  this  section  to  the  case  of  a  person  dying  after 
the  commencement  of  the  Act ;  and  until  the  point  has  been 
decided,  the  executors  of  such  a  person  could  not  bo  advised  to 
exercise  their  former  powers  of  appropriation. 

As  to  whether  the  section  applies  to  the  case  of  an  intestacy, 
see  next  page. 
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1897  Act,         The  conditions  of  a  valid  appropriation  under  tlie  sub-section 
Sect.  4,       seem  to  be  as  follows : — 
sub-sect.  1         (1)  There  must  be  no  express  provision  to  the  contrary  in  the 
wiU. 

(2)  The  consent  of  the  legatee,  or  the  residuary  legatee  if  stii 

juris,  to  the  appropriation,  must  be  obtained.  If  the 
legatee  is  a  lunatic,  or  an  infant,  the  consent  of  tlie 
committee,  trustee  or  guardian  must  be  obtained. 

(3)  The  value  of  the  whole   or  part  of  the  property  of  the 

deceased  is  to  be  ascertained,  according  to  a  method  not 
yet  prescribed,  in  such  manner  as  the  personal  repre- 
sentatives think  fit. 

(4)  Before  the  appropriation  can  be  effectual,   notice  of  the 

intention  to  make  it  must  be  given  to  all  persons  in- 
terested in  the  residuary  estate. 

Several  observations  occur  in  reference  to  these  conditions. 

As  regards  the  first  condition,  testators  may  be  advised  more 
than  ever — and  in  most  well-drawn  wills  such  a  proviso  is 
found — to  insert  an  express  provision  enabling  the  personal 
representatives  to  appropriate,  and  conclusively  to  fix  the  value 
of  the  assets  for  that  purpose  (for  forms  of  such  a  provision, 
see  2  Key  &  Elphinstone,  5th  ed.,  pp.  700,  821) ;  and  it  may  be 
well  to  add  an  express  proviso  excluding  the  operation  of  this 
sub-section. 

As  regards  the  second  condition,  the  first  observation  is,  that 
the  sub-section  does  not  seem  anywhere  to  provide  for  the  case 
of  intestacy,  or  an  appropriation  by  an  administrator  in  satis- 
faction of  the  share  of  one  of  the  next  of  kin,  for  none  of  the 
expressions  used  are  applicable  to  such  a  case.  It  is  submitted 
that,  as  regards  the  personal  estate  of  an  intestate,  the  right  of 
the  administrator  to  appro j)r late,  established  b}'  Elliott  v.  Kemp, 
and  Barclay  v.  Owen,  supra,  is  left  undistui'bed ;  and  that  he  has 
the  like  right  as  to  the  real  estate  of  the  intestate  by  virtue  of 
sect.  2,  sub-sect.  2,  subject,  however,  to  the  difficulty  of  con- 
clusivel}'  ascertaining  its  value. 

(Secondly.  The  sub-section  does  here  seem  to  provide  for  a 
case  which  coiild  not  have  been  dealt  with  under  the  existing 
law,  for  an  executor  or  administrator  had  no  power,  except  by 
agreement  with  the  person  to  whom  the  appropriation  was  to  be 
made,  to  make  any  such  ajipropriation,  and  therefore  had  no  such 
power  in  the  case  of  the  legatee  being  under  incapacity.  But 
even  now  the  cases  of  a  person  of  unsound  mind  not  so  found, 
and  of  whose  estate  no  committee  has  been  appointed,  and  of  a 
person  through  mental  infirmity,  arising  from  disease  or  age, 
incapable  of  managing  his  own  affairs,  are  not  provided  for,  for 
the  word  "trustee  "  is  so  inaj)t  an  expression  for  the  person  ap- 
pointed by  the  judge  to  act  on  behalf  of  such  a  person  under  the 
Lunacy  Act,  1890,  s.  116,  that  it  can  hardly  be  meant  to  cover 
such  a  case. 

Thirdly.  Does  the  word  "trustee"  apply  to  an  infant?  and, 
if  so,  is  the  consent  of  a  "trustee"  alternative  to  that  of  the 
infant's  guardian?  The  meaning  is  not  clear,  nor  is  the  object 
of  inserting  the  word  "trustee,"  if  the  consent  of  the  guardian 
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is  required.     But  it  ia  suggested  that  the  intention  may  have     1897  Act, 
been  to  make  the  consent  of  the  trustee  necessary  wliere  the  Sect.  4,  sub- 
logacy  or  sliaro  of  residue  is  {^-ivon  in  trust  for  an  infant,  and  to     sects.  1,  2. 
make  the  consent  of  the  guardian  necessary  where  the  gift  of 
tlio  legacy  or  share  is  to  the  infant  direct,  in  which  case  the  per- 
sonal representatives  Avould  he  th.-niselves  trustoes  of  the  legacy 
or  share  for  the  infant.     {Re  Smith,  Henderson- Roe  v.  Jlitchins, 
42  Ch.  D.  ;5()2.) 

As  regards  the  third  condition,  it  appears  to  he  left  to  the 
option  of  the  personal  representatives  whether  they  will  value 
the  whole  of  the  estate  or  a  part  only.  And  this  seems  to  bo 
reasonable,  for,  if  they  were  merely  api)ropriating  stock  in  satis- 
faction of  a  legacy  or  of  a  share  of  residue,  in  a  case  where  they 
were  satisfied  that  the  assets  were  sufficient  to  meet  the  other 
legaeics,  or  tliat  the  st(K;k  to  be  appropriated  was  of  much 
smaller  value  than  the  value  of  the  share  of  the  residue  to  which 
the  particular  residuary  legatee  was  entitled,  there  would  be  no 
object  in  valuing  anything  more  than  tlie  property  to  be  ap- 
pro])riated.  If,  on  the  other  hand,  there  was  any  question 
whether  the  particular  property  to  be  appropriated  was  not  of 
greater  value  than  the  share  of  residue  to  which  the  person  to 
whom  the  appropriation  was  to  be  made  was  entitled,  the  value 
of  the  whole  residue  would  have  to  be  ascertained. 

As  regards  the  fourth  condition,  the  notice  required  is  of  the 
intended  appropriation,  and  there  is  no  express  provision  for  any 
notice  being  given  of  the  value  of  the  property  as  ascertained, 
or  of  the  estimated  value  of  the  residue  ;  but  it  is  obvious  that, 
without  information  on  these  points,  the  persons  interested  in 
the  residuary  estate  would  have  no  means  of  judging  of  the  pro- 
])riety  of  the  proposed  appropriation ;  and  it  is  submitted  that 
the  notice  to  be  given  should  contain  information  on  these  points. 
It  is,  however,  open  to  the  Courts  to  hold  that,  as  the  section  makes 
a  notice  necessary  which  was  before  wholly  unnecessary,  that 
notice  need  not  be  any  wider  or  fuller  than  the  section  actually 
requires,  viz..  mere  notice  of  the  intended  appropriation;  and 
further,  that  it  must  be  assumed  that  the  valuation  has  been 
made  "in  accordance  with  the  prescribed  i:)rovisions,"  and  that 
the  other  residuary  legatees  have,  therefore,  no  right  to  go  into 
the  question. 

As  regards  the  time  within  which  the  persons  objecting  are  to 
applv  to  the  Court,  no  rule  has  yet  been  made  limiting  any  time. 

An  appropriation  once  effectually  made  is  final,  and  the  ap- 
propriated property  is  severed  from  the  estate,  so  that  if  any  loss 
occurs  to  the  appropriated  fund,  no  recourse  can  be  had  to  the 
general  estate  {Fraser  v.  Murdoch.  6  Ap.  Ca.  855);  nor  can  it 
be  called  upon  to  make  good  an  increase  it  has  gained.  {Re 
Richardson,  (1896)  1  Ch.  512.) 

(2.)  Where  any  property  is  so  appropriated,  a 
rc^nvi^yaiiee  thereof  by'tlie  personal  rojiresinitatives 
to  the  person  to  whom  it  is  appropriated  shall  not, 
by  reason  only  that  tlie  property  so  conveyed  is 
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sub-sect.  2. 


1897  Act,    accepted  by  tlie  person  to  whom  it  is  conveyed  in 
Sect.  4,^    ^^y  towards  the  satisfaction  of  a  legacy  or  a  share  in 
residuary  estate,  be  lial)le  to  any  higher  stamp  duty 
than  tliat  payable  on  a  transfer  of  personal  property 
for  a  like  purpose. 

It  is  not  quite  clear  what  tlie  exact  effect  of  this  sub-section 
is  ;  but  the  ultimate  effect  seems  to  be  to  provide  in  a  round- 
about and  complicated  form ,  that  a  convej^ance  by  the  personal 
representatives  of  real  estate  to  a  beneficiary  by  way  of  appro- 
priation is  not  to  be  deemed  a  conveyance  on  sale  within  the 
meaning-  of  the  Stamp  Act,  1891  ;  and  it  may  at  least  be  doubted 
whether  such  a  provision  was  necessary.     No  doubt  Fry,  L.  J., 
in  lie  Lepine  ( (1892)  1  Ch.   210,  219),  likened  an  appropriation 
by  an  executor  of  a  specific  asset  u-hich  he  is  bound  to  convert  to 
a  sale  thereof  to  the  legatee  and  a  setting  off  of  the  purchase- 
money  for  that  asset   against  the  legac}' ;  but  the  other  cases 
(cited  ante,  pp.  274,  275)  seem  to  show  that,  except  at  any  rate 
in  the  ease  of  investments  which  they  were  not  authorized  to 
retain,   executors  were  not  bound  to  sell,  but  might,  with  the 
consent  of  the  legatee,  transfer  investments  to  him  in  satisfaction 
or  on  account  of  his  legacy ;  and  it  is  submitted  that  the  true 
nature  of  such  a  transaction  is  nearer  to  an  exchange  or  division 
than  to  a  sale.     In  the  case  of  an  appropriation  of  residuary 
real  estate  in  specific  parts  to  the  peisons  beneficially  entitled  as 
tenants  in  common  to  undivided   shares   in   the    entirety,   the 
transaction  is  clearly  a  "division"  within  sect.  73  of  the  Stamj) 
Act,  1891,  and,  except  so  far  as  money  is  paid  for  equality  of 
exchange,  requires  no  ad  valorem  stamp.     The  exchange,  parti- 
tion,  or  division  provided  for  by  sect.    73  is  confined  to  real 
estate  ;  but  the  Schedule  to  the  Act,  siih  verb.  "  Exchange,^''  deals 
first  with  the  case  specified  in  sect.  73,  and  secondly  with  "any 
other  case,"  and  for  this  latter  requires  a  lO.s.  stamp  onl}'.     In 
Coats  V.    Commissioners  of  Inland  Revenue,  (1897)  1  Q.  B.  778  ; 
2  Q.  B.  423,  both  the  judges  of  the  Divisional  Court  and  the 
Lords  Justices  refused  to  express  any  opinion  as  to  whether  the 
schedule   was    applicable   to    exchanges    of    personal    estate,    a 
question  which,  in  the  view  taken  by  both  Courts  of  the  trans- 
action, did  not  call  for  decision  ;  but  there  is  no  doubt  that  an 
appropriation  of  leaseholds  forming  part  of  a  residue  among  the 
persons  beneficially  entitled  has  in  practice  been  regarded  and 
stamped  as  a  deed  of  exchange  or  as   a  family  arrangement. 
(See  Denn  d.  Manifold  v.  Diamond,  4  B.   &  C.   248  ;  Massey  v. 
Nanney,  3  Bing.  N.  C.  478.) 

Although  neither  the  word  "land"  nor  "real  estate"  is  used 
in  this  sub-section,  it  would  seem  that  it  is  an  appropriation  of 
real  estate  which  is  pointed  at  by  the  sub-section  under  the  word 
"  property,"  for  otherwise  there  was  no  occasion  for  the  sub- 
section. The  transaction  contemplated  by  the  sub-section  seems 
to  be  tlie  appropriation  of  a  portion  of  the  residuary  real  estate 
to  a  pecuniar}'  legatee,  or  one  of  the  residuary  legatees  or 
devisees,  in  satisfaction  or  on  account  of  his  legacy  or  share. 
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Now,  in  tlie  case  of  a  will  by  wliicli  a  loj^acy  of  o.OOO/.  is  given  1897  Act, 
to  X.,  and  tlio  testator's  real  and  personal  estate  is  given  in  trust  Sect.  4,  sub- 
for  sale,  with  power  to  postpone,  and  in  trust  to  divide  the  sects.  2,  3. 
proceeds  among  A.,  B.  and  C. :  if  the  personal  representatives, 
finding  that  Blackafre,  forming  part  of  the  real  estate,  is  of  the 
value  of  r^jOOO/.,  convey  it  to  X.  in  satisfaction  of  his  legacy,  this 
transaction  would  not  seem  to  be  a  "conveyance  on  sale  "  within 
sect.  54  of  the  Stamp  Act,  1891  ;  nor  would  the  consideration  for 
the  conveyance  seem  to  ho  a  debt  duo  to  the  legatee  witliin 
sect.  57  of  that  Act,  for  the  legacy  is  not  a  debt  due  either  from 
the  personal  representatives  or  from  the  testator.  It  is  sub- 
mitted that  it  is  rather  in  the  nature  either  of  an  exchange  of 
Blackacre  for  5,000^.,  the  amount  of  the  legacy,  or  of  a  family 
arrangement.  Suppose,  however,  that  instead  of  conveying 
Blackacre,  the  personal  representatives  transferred  debenture 
stock  of  a  railway  company  of  the  value  of  5,000/.  to  X.,  instead 
of  selling  the  stock  and  paying  X.  the  proceeds,  it  is  submitted 
that  the  transfer  would  not  require  more  than  a  10s.  stamp.  If 
the  latter  case  is  only  liable  to  a  10*.  stamp,  the  sub-section  pro- 
vides for  the  former  by  assimilating  it  to  the  latter,  and  makes 
the  conveyance  of  Blackacre  liable  not  as  a  conveyance  on  sale 
to  an  ad  valorem  stanip,  but  to  a  10s.  stamp  only. 

(;>.)  Ill  the  case  of  registered  land,  tlie  production 
of  tlie  prescribed  evidence  of  an  appropriation  under 
this  section  shall  authorize  the  registrar  to  register 
the  person  to  whom  the  property  is  appropriated  as 
proprietor  of  the  land. 

See  Eulo  loO  and  Form  No.  47  iu  the  First  Schedule  to  the 
Rules. 


5.  Nothing  in  this  part  of  this  Act  shall  affect  LiabUityfor 
any   duty   payable   in   respect   of    real   estate,    or    ^^' 
impose  on  real  estate  any  other  duty  than  is  now 
payable  in  respect  thereof. 

The  (question  whether  this  section  extends  to  render  the  per- 
sonal representative  exempt  from  liability  to  account  for  estate 
duty  on  the  real  estate  which  devolves  on  him  has  already  been 
discussed,  and  the  authors  have  expi-essed  the  view  that  the 
personal  representative  is  accountable.  (See  ante,  p.  250.)  This 
section  was,  however,  necessary  to  prevent  the  incidence  of  the 
duty  upon  the  real  and  personal  estate  respectively  being  altered, 
and  also  to  prevent  the  possibility  of  real  estate  escaping  from 
duty,  if  the  personal  representative  should  be  held  not  to  be 
accountable  in  respect  of  it. 

By  sect.  9,  siib-sect.  1,  of  the  Finance  Act,  1894,  a  rateable 
part  of  the  estate  duty  on  an  estate,  in  proportion  to  the  value 
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1897  Act,     of  any  property  which  does  not  pass  to  the  executor  as  such, 
Sect.  5.       shall  be  a  first  charge  on  the  property  in  respect  of  which  duty 
is  leviable. 

By  sect.  22,  sub- sect.  1  (d),  an  executor  includes  an  adminis- 
trator and  any  person  intermeddling  with  the  personal  estate. 
At  the  date  of  the  passing  of  that  Act,  the  only  property  which 
passed  to  the  executor  as  such  was  the  personal  estate,  and  the 
estate  duty  on  all  such  projiert}^,  including  leaseholds  specifically 
bequeathed  {lie  Culverhouse,  (1896)  2  Ch.  251),  was  payable  out 
of  the  general  personal  estate,  while  real  estate,  as  it  did  not 
pass  to  the  executor  as  such,  was  spocifically  charged  by  the 
above-cited  sub-section  with  its  rateable  proportion  of  the  duty. 
But  since  under  this  Act  real  estate,  like  personal  estate,  now 
passes  to  the  executor  as  such,  the  question,  apart  from  the 
present  section,  would  have  arisen  whether  the  duty  payable  in 
respect  of  the  real  estate  was  not  to  be  borne  by  the  general 
personal  estate.  It  is  submitted  that  the  effect  of  this  section 
is  to  preclude  any  such  question,  and  to  make  the  real  estate 
still  liable  for  its  rateable  proportion  of  the  duty. 

It  will  be  observed  that  the  above-cited  sub-section  makes  the 
rateable  proportion  of  the  duty  a  first  charge  on  the  property  ; 
and  the  question  may  arise  whether  a  sale  by  the  j^ersonal  repre- 
sentative shifts  the  burden  of  the  duty  from  the  property  to  the 
proceeds  of  sale  thereof.  The  42nd  section  of  the  Succession 
Duty  Act  (16  &  17  Yict.  c.  51)  made  succession  duty  a  first 
charge  not  on  the  property  itself,  but  on  the  interest  of  the 
successor  therein  ;  and  under  that  section  and  sect.  2  of  the 
same  Act  it  was  held  that  a  sale  of  the  settled  property  under 
an  overriding  power  freed  the  land  in  the  hands  of  the  purchaser 
from  the  dut}^  and  shifted  the  charge  of  it  from  the  land  to  the 
proceeds  of  sale,  {lie  IJ'arner^s  Settled  Estate,  17  Ch.  D.  71. '3.) 
In  the  Finance  Act  there  is  no  similar  provision  to  that  in 
sect.  42  of  the  Succession  Duty  Act,  but  it  is  suggested  by  the 
editors  of  Hanson's  Death  Duties,  4th  ed.,  p.  195,  that  under 
,  sect.  8,  sub-sect.  1,  and  sect.  22,  sub-sect.  1  (f),  of  the  Finance 
Act,  a  sale  under  an  overriding  power  will  have  the  like  effect 
in  freeing  the  land  sold  in  the  hands  of  a  purchaser  from  estate 
dut}-.  The  authors  believe  that  this  view  has  not  been  generally 
acted  upon  by  conveyancers,  but  that  their  practice  has  rather 
been  to  require  from  a  vendor  a  certificate  of  discharge  under 
sect.  11.  They  are,  however,  informed  on  high  authority  that 
the  Inland  Revenue  authorities  adopt  the  view  that  a  sale  of 
real  estate  by  the  i:)ersonal  rejiresentatives  under  this  Act  will 
operate  to  free  the  land  from  the  charge  of  the  duty ;  and  on 
such  a  sale,  therefore,  it  will  not  be  necessary  for  the  purchaser 
to  require  a  certificate  of  discharge.  (Cf.  Rules  172  and  173, 
jmst,  p.  383.) 

The  rateable  proportion  of  duty  payable  in  respect  of  real  estate 
may  be  recovered  by  the  personal  representatives  under  sect.  9, 
sub-sects.  4  and  5  {(mte,  p.  264),  of  the  Finance  Act,  1894  ;  and 
under  sect.  3,  sub-sect.  1,  of  this  Act  they  may,  on  assenting  to  the 
devise  of  the  real  estate  on  which  they  have  paid  duty,  or  on 
conveying  such  real  estate  to  the  devisee  or  other  person  entitled 
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to  it,  give  such  assent  or  make  such  conveyance  subject  to  a     1897  Act, 
charge  of  the  rateable  proportion  of  tlie  duty  payable  in  respect       Sect.  5. 
of  the  same. 

Part  11. 

Amendment.^  of  the  Land  Transfer  Act,  1875. 
6,*_(1.)  Settled  land  may  (at  the  option  of  the  Settk-d  kud. 
tenant  for  Hfe)  be  registered  either  in  the  name  of 
the  tenant  for  life,  or,  where  there  are  trustees  with 
powers  of  sale,  in  the  names  of  those  trustees,  or, 
where  tliere  is  an  overriding  power  of  ai)pointment 
of  the  fee  sim})le,  in  the  names  of  the  persons  in 
whom  that  ])ow(n'  is  vested  («). 

*  This  section  is  an  adaptation  of  tlio  principles  of  sects.  68 
and  (39  of  the  Act  of  1875  [ante,  p.  191)  to  the  nou"  state  of  cir- 
cumstances that  has  arisen  since  the  passing  of  tlie  Settled  Land 
Acts,  1882  to  1890.  It  does  not  appear  to  be  intended  to  treat" 
exhaustively  all  the  cases  that  may  arise  under  those  Acts ;  for 
instance,  it  does  not  provide  for  the  case  of  a  person  having  the 
powers  of  a  tenant  for  life  under  sect.  58  of  the  Settled  Land 
Act,  1882,  or  of  a  person  appointed  by  the  Court  under  sect.  60 
of  the  same  Act  to  exercise  the  statutory  powers  on  behalf  of  an 
infant ;  but  it  provides  for  all  the  more  usual  cases,  leaving  the 
unusual  ones  to  be  dealt  with  in  an  analogous  manner  under 
the  general  principles  of  the  Act  of  1875. 

(ff)  Under  the  Settled  Land  Acts,  a  settled  estate  can  nearly 
always  be  dealt  with  in  two  different  ways,  and  often  in  three. 
Either  the  tenant  for  life  may  sell,  the  purchase-money  being 
paid  to  the  trustees,  or  the  trustees  may  sell,  giving  notice  to  the 
tenant  for  life,  or,  very  commonly,  the  estate  can  T)e  sold  under 
an  overriding  power  of  appointment  reserved  by  the  settlor  or 
settlors  in  his  or  their  own  favour.  As  it  is  impossible  to  place 
on  the  register  alternative  forms  of  proprietorship,  the  option  is 
given  to  the  tenant  for  life  (probably  because  he  is  the  person 
invested  with  the  fullest  powers  by  the  Settled  Land  Acts)  to 
determine  which  of  the  three  possible  ways  of  representing  the 
proprietorship  on  the  register  is  to  be  followed. 

Where  the  trustees  are  merely  trustees  for  the  purposes  of  the 
Settled  Ijand  Acts,  and  have  no  powers  of  sale  themselves,  they 
cannot  be  registered  as  proprietors  under  this  section.  This  is 
in  accordance  with  the  general  law  as  to  settled  land. 

Where  the  tenant  for  life  is  an  infant,  his  option  under  this 
section  will  apparently  have  to  be  exercised  by  his  guardian,  as 
directed  in  sect.  88  of  the  Act  of  1875  ;  sect.  60  of  the  Settled 
Land  xVct,  as  to  the  exercise  of  an  infant  tenant  for  life's  powers 
by  the  trustees,  being  contined  to  powers  under  that  Act. 

Eules  68  to  72  provide  for  the  first  registration  of  settled 
land, 
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1897  Act,  (2.)  There  shall  also  be  entered  on  the  register 

Sect.  6.  ;^^(^^}^  restrictions  or  inl.ubitions  as  may  be  prescribed, 

sub-se(^s.  2,  ^^^.  j^^^^,  1^^  expedient,  for  the  protection  of  the  riglits 

'— —  of  the  persons  beneficially  interested  in  the  land  (b). 

{b)  See  sects.  57  to  o9  of  the  Act  of  1875  as  to  inliibitions  and 
restrictions  generall}'.  Although  the  Act  of  1875  (sect.  58,  p.  189) 
limits  the  power  of  applying  for  restrictions  to  the  registered  pro- 
prietor himself,  it  would  seem  that  this  section  by  implication 
extends  that  power  to  other  persons  also. 

As  to  restrictions  and  inhibitions  proper  for  settled  land,  see, 
as  to  first  registration,  Eules  G9  to  71  ;  as  to  transfers  into 
settlement,  Eules  81,  82  ;  as  to  settlements  arising  under  wills 
or  intestacies,  Eule  131  ;  as  to  successions  on  death  of  tenant  for 
life,  Eules  132  to  135. 

(3.)  Where  land  already  registered  is  assured  to 
the  uses  of  a  settlement,  the  instrument  of  transfer 
may  be  in  a  specially  })rescribed  form,  Avhich  shall 
operate  as  a  conveyance  to  the  uses  of  the  settlement, 
and  it  shall  l)e  the  duty  of  the  trustees  of  the  settle- 
ment (if  any)  to  concur  in  the  instrument,  and  to 
apply  for  the  entry  on  the  register  of  the  proper 
restrictions  or  inhibitions  under  this  section.  If 
there  are  no  such  trustees,  the  registrar  shall  inquire 
into  the  terms  of  the  settlement,  and  shall  enter  on 
the  register  such  restrictions  or  inhibitions  as  may 
be  prescribed,  or  as  ai)pear  to  him  to  be  in  accord- 
ance with  this  section  (c). 

(c)  The  two  most  usual  cases  under  this  sub-section  will  be, 
where  a  fee  simple  owner  makes  a  settlement  of  his  registered 
land,  and  where  registered  land  is  bought  with  capital  money- 
arising  under  a  settlement.  These  cases  are  dealt  with  in 
Eules  81,  82,  and  Forms  6  and  16  to  22.  Where  there  are 
trustees  of  the  settlement,  the  responsibility  for  making  a  correct 
application  rests  with  them  under  this  section,  the  registrar's 
part  being  merely  ministerial  in  the  matter. 

Where  a  fee  simple  owner,  being  the  registered  proprietor  of 
the  land,  makes  a  settlement  under  which  he  is  himself  the  first 
tenant  for  life,  there  will  be  no  instrument  of  transfer  for  the 
tru.stees  to  concur  in,  but  only  an  application  for  a  restriction  by 
the  registered  proprietor ;  and  Eule  82  impliedly  exempts  the 
trustees  in  such  a  case  from  taking  part  in  the  application. 

(4.)  On  the  death  of  a  tenant  for  life(cc'),  registered 
as  proprietor  of  settled  land,  it  shall  be  the  duty  of 
the  trustees  of  the  settlement  (if  any)  to  apply  for 
the  registration  of  his  successor  or  successors,  with 
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such  restrictions  or  inhibitions  (if  any)  as  may  he    1897  Act. 
in  accordance  with  this  section  (^/).      If  the  trustees  Sect.  6.  sub- 

ne<^-lect  to  a})i)ly  or  it'  there  are  no  sucli  trustees,  the  '. ! — L 

re;i,-istrar  sliall  jjroceed  under  tlie  forty-lirst  section 
of  the  j)iinci})al  Act  in  such  manner  as  may  he  pre- 
scribed (thi). 

(cc)  See  deliuitiuii  iu  sub-sect.  10,  p.  285. 

{(l)  See  Eules  131  to  134.  It  will  not  appear  from  the 
register  that  the  deceased  was  a  tenant  for  lift-,  hut  by  liiile  132 
a  statutory  declaration  by  the  trustees  and  their  solicitor  is  to  be 
sufficient  evidence  of  the  facts  of  the  case  to  authorize  the  regis- 
trar's acting  on  the  direction  of  the  trustees.  Tllis  procedure,  it 
may  be  observed,  is  as  nearly  in  accordance  ■nith  what  are 
believed  to  be  the  original  principles  of  the  Act  of  1875  as  is 
possible  imder  the  altered  circumstances  introduced  by  the 
•Settled  Land  Acts.  The  intention  of  the  original  Act  appears 
to  have  been  that,  when  land  had  once  been  registered,  future 
devolutions  of  settled  land  would  be  carried  out  by  plain  transfers 
from  one  set  of  trustees  to  another,  without  an}'  superintendence 
or  control  on  the  part  of  the  registrar,  or  any  official  safeguard 
against  misfeasances  by  trustees,  though,  by  means  of  inhibitions 
and  restrictions,  the  effect  of  even  a  complicated  settlement 
coiJd,  as  regards  selling  and  mortgaging,  bo  reproduced  on  the 
register  if  the  beneficiaries  thought  lit  to  apply.  The  Settled 
Land  Acts,  by  giving  the  tenant  for  life  a  power  of  sale,  and  so 
entitling  him  to  be  registered  as  proprietor,  have  introduced  a 
difficulty  in  regard  to  registration  on  his  death  which  did  not 
before  exist.  Kule  132  avoids  this  by  proscribing  the  evidence 
on  which  the  registrar  is  to  act  iu  such  a  case,  and,  if  that 
evidence  is  not  forthcoming,  the  registrar  is  required,  by 
Eule  134,  to  go  into  the  whole  question  himself.  It  is  appre- 
hended that,  if  there  are  trustees,  they  would  bo  liable  to  pay 
all  costs  occasioned  by  their  omitting  to  make  tlie  ap})lication  in 
the  manner  prescribed. 

{(Id)  For  the  procedure  where  the  trustees  neglect  to  apply,  see 
Eule  135. 

(5.)  Wliere  a  settlement  is  created  by  tlie  will  of, 

or  othiTwise  arises  in  consequence  of  the  death  of,  a 

sole  registered  j)ro])rietor  of  land  or  of  an  undivided 

share  in  land,  it  shall  be  the  duty  of  his  personal 

representatives  to  a|)})ly  for  the  registration  of  the 

person  entitled  to  l)e  registered  as  pro])iietor,  and 

for  the  entry  on  the  register  of  ])roper  restrictions 

or  inhibitions  in  accordance  with  this  section  (^). 

(e)  See  Eule  131.  Where  the  "settlement"  consists  of  the 
ordinary  devise  to  trustees  on  trust  for  sale,  the  personal  repre- 
sentatives would  merely  apply  for  registration  of  the  trustees, 
with  restrictions  in  favour  of  any  parties  whose  consents  are 
required  to  sales,  and  an  inhiliition  against  charging  if  the 
trustees  have  no  power  to  mortgage. 
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1897  Act,         On  au  iutestacy,  a  "  settlement"  may  arise  Ly  reason  of  the 

Sect.  6,  sub-  lieir  being  an  infant  (Settled  Land  Act,  1882,  sect.  59),  or  by 

sects.  6,  7.    reason  of  tliere  being  a  surviving  husband  entitled  to  an  estate 

■ by  the  curtesy.     (Settled  Land  Act,  1882,  sect.  58  (1)  (viii).) 

The  deceased  projirietor  here  referred  to  is,  of  course,  a  pro- 
prietor entitled  in  fee  simple  for  his  own  benefit. 

(6.)  The  settlement,  or  an  abstract  or  copy  thereof, 
may  be  filed  in  the  registry  for  reference  in  the  pre- 
scribed manner,  but  such  filing  shall  not  affect  a 
purchaser  or  mortgagee  for  value  from  the  registered 
proprietor  Avith  notice  of  its  provisions,  or  entitle  him 
to  call  for  production  of  the  settlement,  or  for  any 
information  or  evidence  as  to  its  contents  (/). 

(/)  See,  on  first  registration  of  land,  TJulc  72.  On  subsequent 
registrations  under  settlements,  the  production  and  filing  of  the 
settlement  is,  apparently,  optional,  no  special  provision  therefor 
being  made  by  the  rules. 

(7.)  The  registered  jjroprietor  of  settled  land  and 
all  other  necessary  parties  (if  any)  shall,  on  the 
request,  and  at  the  expense,  of  any  person  entitled 
to  an  estate,  interest,  or  charge  conveyed  or  created 
for  securing  money  actually  raised  at  the  date  of 
such  request,  charge  the  land  in  the  prescribed 
manner  witli  the  payment  of  the  money  so  raised  ([/). 

{g)  It  will  be  remembered  that  the  tenant  for  life  can  convey 
settled  land  free  from  {inter  alia)  all  limitations,  &c.  of  the 
settlement,  and  all  charges  subsisting  or  to  arise  thereunder, 
excejit  [inter  alia)  charges  created  for  securing  money  actually 
raised  at  the  date  of  the  deed.  (Settled  Land  Act,  1882,  sect. 
20  (2).)  These  latter,  therefore,  are  entitled  to  direct  protection 
on  the  register.  According  to  the  usual  mode  of  limitation, 
charges  for  jointures,  pin-monej',  jiortions,  &c.,  &c.,  are  raiseable 
by  means  of  terms  of  years  vested  in  different  sets  of  trustees, 
who,  not  being  themselves  the  registered  proprietors  of  the  land, 
could  not  create  registered  charges  for  the  sums  or  annuities  due 
to  them.  This  sub-section  gives  the  mortgagee  of  the  term 
authority  to  call  upon  the  registered  proprietor  to  create  regis- 
tered charges  in  his  favour  for  any  moneys  actually  raised  by 
them  under  the  powers  in  the  settlement.  The  practice,  in  such 
cases,  "will  probably  be  for  the  trustees  to  execute  a  deed  in 
ordinary  form  under  their  power  in  the  settlement,  and  at  the 
same  time  for  the  registered  proprietor  (usually  the  tenant  for 
life)  to  create  a  charge  for  the  amount  in  the  prescribed  form 
(Precedent  XL.),  modified  under  IJules  146  and  147  (p.  375),  as 
suggested  ante,  p.  119,  with  the  consent  or  concurrence  of  any 
persons  (usually  the  trustees  of  the  settlement)  whose  names 
appear  on  the  register  as  necessary  consenting  parties  to  a  charge. 
(See  the  restriction  in  Form  6.)  In  drawing  these  charges  regard 
should  also  be  had  to  Eulo  117.     "The  prescribed  manner," 
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moans  tho  generally  proscribed  manner  of  croating  charges  under     1897  Act, 
the  Acts.     (See  Ivuli;  lOO,  and  the  ioUowiug  rules.      iSe<*  also,  as       Sect.  6, 
to  the  prcjprietor's  authority  to  create  thesu  diarges,  p.  ll'J.)  sub-sects.  8, 


(8.)  Subject  to  llio  niaiiitoiKUicL' ot"  tli(3  ri;^]it  of  tliu 
rogi.st(?recl  proprietor  to  deal  by  registered  di.sposi- 
tion,  or  by  way  of  mortgage  by  dcpo.sit,  witli  any 
land  whereof  he  is  registered  as  jiroprielor,  tlui 
estates,  riglits,  and  interests  of  tlie  persons  for  tlie 
time  being  entitled  under  any  settlement  com})rising 
the  land  sliall  be  unaffected  bv  the  rcfj^istration  of 
that  pro})rietor  (Ji). 

(A)  This  sub-section  was  inserted  to  displace  a  suggestion 
whicli  had  been  made  that,  as  under  sub-sects.  .">  and  .3  of  the 
Act  of  187o,  the  registered  proprietor  acquired  the  legal  estate 
in  the  whole  fee,  tlie  limitations  over  iu  remainder  on  the 
death  of  a  registered  tenant  for  life  would  become  equitable 
only.  This  view,  however,  of  the  effect  of  those  sections  does 
not  appear  to  the  authors  to  bo  correct.  (See  ante,  pp.  12, 
13,  132  and  1G4.)  The  excepted  right  to  deal  by  registered 
disposition  relates  to  sects.  22,  30,  and  84  of  the  Act  of  1875; 
the  right  to  mortgage  by  deposit  is  conferred  by  sect.  8,  sub- 
sect.  (5,  of  this  Act.  The  power  under  this  sub-section  will,  in 
practice,  be  uullified  by  the  entries  wliieh  will  be  found  on  the 
register  aud  on  the  land  certificate  in  respect  of  settled  land. 
The  o2)ening  words  of  the  sub-section  occur  also  in  sect.  49  of 
the  Act  of  1875. 

(9.)  A  person  in  a  fiduciary  position  may  apply 
for,  or  concur  in,  or  assent  to,  any  registration  autho- 
rized by  this  section,  and,  if  he  is  a  registered  pro- 
jirietor,  niay  execute  an  instrument  of  transfer  or 
charge  in  tlie  prescribed  form  in  favour  of  anv 
person  wliose  registration  is  so  authorized  (/). 

(/)  This  sub  section  is,  perhaps,  unnecessary.  It  seems  to 
have  been  intended  to  remove  all  possible  doubt  as  to  the 
propriety  of  carrying  out  all  transactions  relating  to  settled 
laud  in  the  manner  indicated  in  the  section. 

(10.)  In  this  section  tlie  expressions  "  tenant  for 
life,"  '^settled  land,"  "settlement,"  and  '^  trustees 
of  the  settlement,"  have  the  same  meaning  as  in  the 
Settled  Land  Acts,  1882  to  1800  (./). 

{j)  tenant  for  life — is  defined  in  the  Settled  Land  Act, 
1882,  sect.  2,  sub-sects.  5,  6,  7  ;  sect.  59  (infant  owner  in  fee); 
sect.  Gl  (as  to  married  women) ;  sect.  (53  (settlement  by  way  of 
trust  for  sale).  As  to  persons  having  the  power  of  tenants  for 
life  under  the  same  Acts,  see  the  headuote,  p.  281. 

settled  land — is  defined  in  the  same  Act,  sect.  2,  sub- 
sects.  3,  4,  aud  the  other  sections  referred  to  in  the  last  note. 


9,  10. 
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1897  Act,         settlement — See  sect.  2,   sub-sect.   1,  and  the  other  sections 
Sect.  7,       of  the  same  Act  above  referred  to ;  also  sect.  4  of  the  Settled 
sub-sect.  1.    Land  Act,  1890. 

trustees  of  the    settlement — See  sect.  2,  sub-sect.  8.   of  the 

said  Act  of  1882,  and  sect.  10  of  that  of  1890. 

Risrht  to  7^* — M.)  Where  any  error  or  omission  is  made 

certain  cases.  ^  tlic  registci',  01"  wiiei'e  any  enti-}-  in  the  register  is 
33  &  39  Vict,  made  or  procured  by  or  in  pursuance  of  fraud  or  mis- 
c-  87.  take,  and  the  error,  omission,  or  entry  is  not  capable 

of  rectification  under  the  principal  Act  («),  any  person 
suffering  loss  thereby  shall  be  entitled  to  be  indemni- 
fied in  the  manner  in  this  Act  provided  (i^). 

*  This  section,  and  sect.  21,  which  provides  for  the  formation 
of  the  insurance  fund  out  of  surplus  Land  Registry  fees,  and 
makes  the  Consolidated  Fund  liable  for  any  deficiency,  is  similar 
in  principle  to  the  provisions  for  compensation  for  errors  which 
have  been  in  operation  under  the  Australian  "  Torrens  "  Acts 
from  the  commencement.  The  scheme  here  adopted  is  on  a  wider 
principle,  in  some  respects,  than  the  Australian,  especiall}'  sub- 
sect.  4,  which  has  the  effect  of  excluding  the  decision  of  the  Privy 
Council  in  the  Australian  appeal  of  Gibbs  v.  Messer  (J.  C,  (1891) 
A.  C.  248  ;  see  j^ost,  j).  289).  The  words  of  sub-sect.  1  would 
appear  also  to  include  cases  of  fraud  by  breach  of  trust ;  but  as 
to  this  observe  sub-sect.  3.  The  wording  of  the  section  differs 
entirely  from  that  of  the  corresponding  sections  in  the  Australian 
Acts,  being  founded  (as  appears  more  convenient  under  the  cir- 
cumstances) on  the  provisions  as  to  error  contained  in  the  principal 
Act.  For  these  reasons  the  decisions  on  the  Australian  Acts, 
though  possibly  of  some  service  as  side  lights,  are  not  likely  to 
be  often  very  directly  in  point  for  the  interpretation  of  this  section. 
The  decisions  are  collected  in  Duffy  and  Eagleson  on  the  Aus- 
tralian Acts,  Melbourne,  1885. 

The  words  "indemnify"  and  "indemnity"  are  employed 
throughout  this  section,  and  appear  to  be  the  widest  expressions 
aijplicable  to  the  case.  They  would  probably  include  compensa- 
tion for  disturbance  and  for  improvements.  As  to  the  course  to 
be  pursued  when  an  adverse  right  is  asserted,  which,  if  success- 
fully established,  would  give  rise  to  a  claim  for  indemnity,  and 
as  to  the  right  to  costs  of  litigation  in  such  cases,  see  Smith  v. 
Compton,  3  B.  &  Ad.  407  ;  GillM  v.  Itippon,  1  Moody  &  M.  406  ; 
Parker  v.  Leivis,  L.  E.  8  Ch.  1047. 

The  Act  does  not  state  against  whom  an  action  for  indemnity 
is  to  be  brought.  For  the  purposes  of  sub-sect.  (6),  the  registrar 
is  to  represent  the  Crown,  but  this  can  hardly  be  rebed  on  as 
regards  all  purposes  of  the  section.  The  action  might  be  brought 
against  the  persons  in  whose  names  the  fund  is  invested  (sect. 
21  (2)),  or  against  the  Treasury. 

No  claim  would  appear  to  arise  under  the  section  until  loss  has 
been  actually  suffered.  Mere  apprehended  damage  would  seem 
to  be  no  ground  for  a  claim. 

(«)  Sects.  95  and  96  of  the  Act  of  1875  deal  with  rectification  of 
the  register,  which  see,  with  the  notes  thereto  {ante,  p.  213).  Sub- 
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sect.  2  of  this  section  also  makes  further  provision  for  rectifying     1897  Act 
the  register,  and  for  tlio  indemnity  of  tho  person  suffering  loss       Sect.  7 
thereby,   so  that  the   words   "or  this  Act"  might   have   heon    8ub-sect.'2. 

expected  hero.     But  this  Act  is  to  be  construed  as  one  with  the 

principal  Act  (sect.  2G),  and,  further,  it  would  ap[)ear  that  though 
sub -sect.  2  creates  a  fresh  case  for  rectification,  yet  that  all 
rectifications  will  still  bo  made  "under  the  principal  Act,"  for 
that  Act  alone  provides  the  machinery  for  making  them. 

{b)  This  section  and  sect.  21  are  the  only  provisions  as  to 
indemnity.  There  are  no  rules  on  the  subject.  iSee  notes  to 
sub-sects.  (5)  and  (7). 

(2.)  Provided  that  where  a  registered  dispositic^n 
woidd  if  unregistered  be  absolutely  void  (c),  or  where 
the  effect  of  such  error,  omission,  or  entry  would  be  to 
deprive  a  person  of  land  of  which  he  is  in  2)ossession, 
or  in  receipt  of  the  rents  and  profits,  the  register  shall 
be  rectified  (</),  and  the  person  suffering  loss  bv  the 
rectification  shall  be  entitled  to  the  indemnity."^ 

(c)  absolutely  void — Under  the  Act  of  1875  it  is  apprehended 
that  a  forged  transfer,  completed  by  registration,  and  ftjllowed 
by  a  completed  transfer  for  value  to  a  third  person,  could  not 
be  rectified  (see  sects.  29,  30,  95,  96  and  98  of  that  Act,  (nite, 
pp.  1();5 — IGG,  and  213,  214).  This  sub-section  meets  such  a 
case.  There  seems  to  be  no  limit  to  the  number  of  successive 
registered  dispositions  that  may  thus  be  undone  owing  to  their 
being  originally  founded  on  a  void  disposition,  except,  pre- 
sumably, that  a  claim  for  rectification  under  this  sub-section  will 
be  subject  to  the  (Statutes  of  Limitation. 

A  disijosition,  to  come  within  this  section,  must  be  "absolutely 
void";  and  it  is  conceived,  therefore,  that  dispositions  within  the 
sub-section  must  be  rigidl}'  confined  to  (1)  those  which,  by  reason 
of  forgery  or  total  misunderstanding  of  the  deed  (see  Foster  v. 
Mac/xiiinun,  L.  E.  4  C.  P.  70  4),  or  incapacity  of  the  grantor  {e.ff., 
where  the  grantor  is  a  lunatic),  or  otherwise,  are  in  the  eye  of 
the  law  not  the  deed  of  the  grantor  at  all,  and  as  to  which  the 
plea  of  lion  est  fcictum  might  formerly  have  been  pleaded  (as  to 
which  see  Whelpdalcs  Case,  5  Co.  119a,  and  Eraser's  note,  119b  ; 
and  (2)  those  which  are  void  at  common  law  {e.g.,  where  the  con- 
sideration is  the  compounding  of  a  felony)  or  by  statute  {e.g., 
assurances  to  charitable  uses  not  complying  with  the  Mortmain 
and  riiaritable  Uses  Act,  1888,  sect.  4).  Dispositions  which  are 
voidable  merely  and  not  void  until  they  are  impeached  {e.g.,  an 
infant's  conveyance  ;  a  conveyance  by  a  beneficiary  to  his  trustee, 
or  by  a  client  to  his  solicitor ;  a  conveyance  procured  by  duress 
or  fraud;  voluntary  settlements  under  13  Eliz.  c.  5,  or  27  Eliz. 
c.  4),  or  are  avoided  only  by  matters  ex  post  facto  {e.g.,  settle- 
ments which  are  made  void  by  the  Bankruptcy  Act,  1883,  sect.  47, 
as  to  which  see  Re  Carter  and  Koiderdiiie,  1897,  1  Ch.  776\  do 
not,  it  is  conceived,  fall  within  this  sub-section. 

Whether  the  words  used  in  sect.  98  of  the  Act  of  1895  (p.  214), 
viz.,  "  fraudulent  and  void,"  are  to  be  construed  as  identical  with 
the  words  "  absolutely  void  "  here  used  is  doubtful. 
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1897  Act,         {(I)  Tho  proceedings  for  this  rectification  will  be  taken  under 
Sect.  7,  sub-  sects.  9o  or  96  of  th(^  Act  of  1875,  according  to  circumstances, 
sects.  3,  4.    (See  the  notes  to  those  sections.) 

(3.)  A  person  sliall  not  be  entitled  to  indemnity 
for  anv  loss  where  he  has  caused  or  substantially 
contributed  to  tho  loss  by  his  act,  neglect,  or  de- 
fault (6?),  and  the  omission  to  register  a  sufficient 
caution,  notice,  inhibition,  or  other  restriction  to 
protect  a  mortgage  by  deposit  or  other  equitable 
interest,  or  any  estate  or  interest  created  under 
section  forty-nine  of  the  principal  Act,  shall  bo 
deemed  neglect  within  the  meaning  of  this  sub- 
section (/). 

(e)  act,  neglect,  or  default — It  will  be  a  question  whether 
the  "  acts  "  here  referred  to  are  ejusdcm  generis  as  "  neglect  and 
default"  {i.e.,  acts  to  which  some  degree  of  blame  attaches) 
or  otherwise.  If  acts  to  which  no  blame  attaches  {e.g.,  a  land- 
owner leaving  his  land  certificate  in  the  custody  of  his  own  man 
of  business)  disqualify  a  claimant,  the  operation  of  the  provi- 
sions as  to  indemnity  will  be  materially  curtailed. 

(/■)  This  latter  sentence,  from  "and  tlie  omission"  to  the 
end"  of  the  section,  seems  a  necessary  protection  for  the  insurance 
fund  against  some  of  the  consequences  of  the  very  wide  terms 
used  in  sub-sect.  1,  which,  apparently,  include  cases  of  fraud  by 
breach  of  trust  on  the  part  of  a  registered  proj)rietor.  In  such 
cases  the  registrar  would  usually  have  no  means  of  knowing 
that  any  irregularity  was  being  committed  unless  a  protective 
entry  had  been  placed  on  the  register  by  the  beneficiaries.  It 
will,  nevertheless,  be  a  question  of  discretion  with  the  bene- 
ficiaries in  each  case  whether  to  place  these  protective  entries  on 
the  register  or  not.  In  the  case  of  a  mortgage  by  deposit,  or 
a  conveyance  or  mortgage  for  value  off  the  register  under  sect.  49 
of  the  principal  Act,  it  would  certainly  be  a  proper  proceeding, 
but  in  the  case  of  ordinary  equitable  interests  under  trusts, 
where  the  trustee  is  registered  as  proprietor,  it  is  more  doubtful. 
In  regard  to  "  settled  land,"  it  is  laid  down  in  Eule  70  (which 
has  the  force  of  an  enactment :  see  sect.  Ill  of  the  Act  of  1875) 
that  it  shall  not  be  the  duty  of  the  trustees  to  protect  in  this 
way  the  interests  of  any  person  who  would  not  have  been  a 
necessary  i)arty  to  a  sale  or  mortgage  thereof  if  tlie  land  had 
been  unregistered.  This  principle  seems  capable  of  useful 
extension  to  all  ordinary  cases  of  property  registered  in  the 
names  of  trustees  who  have  power  of  sale. 

(4.)  Where  the  register  is  rectified  under  the 
principal  Act  {ji)  by  reason  of  fraud  or  mistake 
which  has  occurred  in  a  registered  disposition  for 
valuable  consideration,  and  which  the  grantee  was 
not  aware  of  and  could  not  by  the  exercise  of  rea- 
sonable care  have  discovered,  the  person  suffering 
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loss  by  the  rectification  shall  likewise  be  entitled  to    1897  Act, 
indeiniiity  under  this  section  (y).  ^^^^- 1' 1^ «' 

(a)  See  note  («)  to  sub-sect.  (1),  ante  (p.  287). 

((/)  Tho  effect  of  this  sub-section  is  to  exclude  the  case  of 
Gi'bbs  V.  Messer  (J.  C,  (1891)  A.  C.  248).  There  tlio  registered 
proprietor  was  a  ii(;titious  pert-on,  placed  on  the  register  in  pur- 
suance of  a  forged  transfer.  A  mortgage,  purporting  to  be 
executod  by  tho  lictitious  proprietor,  was  afterwards  registered, 
and,  on  rectification  of  tho  register  on  the  motion  of  the  true 
original  proprietor  of  the  land,  the  mortgagee  was  held  (on  the 
wording  uf  the  Victorian  Act)  to  have  no  claim  on  the  insurance 
fund.  It  is  ;i2)prehended  that  under  this  section  tho  mortgagee, 
in  that  case,  would  bo  entitled  to  indemnity.  A  simpler  case, 
also  within  this  section,  would  be  that  of  a  forged  transfer,  where 
the  transferee  could  not,  by  the  exercise  of  reasonable  care,  have 
detected  the  forgery. 

( ">.)  The  registrar  may,  if  the  api)licant  desires  it, 
and  subject  to  an  appeal  to  the  Court,  determine 
whether  a  right  to  indemnity  has  arisen  under  this 
section,  and,  if  so,  award  indenniity.  In  the  event 
of  an  appeal  to  the  Court,  the  applicant  shall  not  be 
required  to  pay  any  costs  except  his  own,  even  if 
unsuccessful,  unless  the  Court  shall  consider  that  the 
appeal  is  unreasonable  (h). 

(h)  The  procedure  under  this  sub-section  is  alternative,  at  the 
option  of  the  applicant.  Application  to  the  registrar  should  be 
made  in  writing,  signed  by  the  applicant  or  his  solicitor,  setting 
forth  concisely  the  grounds  on  which  it  is  made.  Appeals  to  tho 
Court  are  regulated  by  Eules  231  to  217  (pp.  100  to  404). 

(G.)  Where  indemnity  is  paid  for  a  loss,  the  regis- 
trar, on  behalf  of  the  Crown,  shall  be  entitled  to 
recover  the  amount  paid  from  any  person  who  has 
caused  or  substantially  contributed  to  the  loss  by 
his  act,  neglect,  or  default  [e). 

(e)  See  note  (e)  to  sub-sect.  (3),  atite  (p.  288). 

(7.)  A  claim  for   indemnity   under   this    section 
shall  be  deemed  a  simple  contract  debt(/),  and  for 
the  purposes  of  the  Limitation  Act,  lG'2o,  the  cause  iUac.  i, 
of  action  shall  be  deemed  to  arise  at  the  time  when  ^-  ^^• 
the    claimant  knows,    or  but   for  his  own    default 
might  know,  of  the  existence  of  his  claim.     This 
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1897  Act, 
Sect.  7.  sub- 
sect.  7. 


section  shall  apply  to  the  Crown  in  like  manner  as 
it  applies  to  a  private  person  (/). 

(j)  a  simple  contract  debt — It  seems  somewliat  inexact  to  call 
a  claim  a  debt.  "  JSliall  be  recoverable  as  a  simple  contract  debt" 
is  presumably  intended.  See  the  preliminary  note  to  this  section, 
as  to  the  person  against  whom  the  action  is  to  be  brought. 

(J)  This  sentence  apparently  gives  the  Crown  a  right  to 
indemnity  in  the  event  of  death  duties  being  lost  under  sect.  13. 

i^and  8.* — (1.)  So  long-  as  a  land  certificate,  office  copy 

certificates,  p  •    i  i    i  /    \  i-  r       i  pi  • 

office  copies  01  a  reg-istcrett  lease  («),  or  certmcate  oi  charge,  is 
of  registered  outstanding  (i),  it  shall  l3e  produced  (c)  to  the  regis- 
certificates  of  trar  on  evcry  entry  in  the  register  of  a  disposition 
charge.  ij-,^^  j.\^q  registered  proprietor  [d]  of  the  land  or  charge 

to  which  it  relates,  and  on  every  registered  trans- 
mission [e)  or  rectification  of  the  register  (/),  and  a 
note  of  every  such  entry,  transmission,  or  rectifica- 
tion shall  be  officially  endorsed  on  the  certificate  or 
office  copy  (^),  and  the  registrar  shall  have  the  same 
powers  of  compelling  the  production  of  certificates 
and  office  copies  as  are  conferred  on  him  by  sections 
one  hundred  and  nine  and  one  hundred  and  ten  of 
the  principal  Act  as  to  the  production  of  maps,  sur- 
veys, books,  and  other  documents. 

*  The  general  intention  of  this  section  appears  to  be  to  place 
land  and  charge  certificates  in  the  position  of  title  deeds,  ena- 
bling transactions  to  be  carried  out  at  a  distance  from  the 
registry,  on  production  and  delivery  of  certificates,  with  the 
same  safety  as  on  production  and  delivery  of  title  deeds.  An 
exception,  however,  is  made  in  the  case  of  land  subject  to  a 
charge  with  power  of  sale.     See  note  ( g). 

{a)  office  copy  of  a  registered  lease — Except  in  regard  to  a 
few  such  copies  issued  under  sect.  16  of  the  Act  of  1875  (now 
repealed  by  Rule  57)  before  the  1st  November,  1898,  when  the 
Land  Transfer  [Rules  came  into  force,  the  office  copy  registered 
lease  is  abolished,  leasehold  land  certificates  being  now  issued 
instead.     (See  Eules  55,  57,  pp.  347,  348.) 

{b)  is  outstanding — The  term  seems  to  apply  to  certificates, 
&c.,  issued  before  as  well  as  after  the  commencement  of  this 
Act.  In  sub-sect.  2  the  words  "  has  been  issued"  are  used  with 
reference  to  the  pjroduction  here  required.  Before  the  com- 
mencement of  this  Act,  certificates  Avere  not  required  to  be 
issued  unless  specially  applied  for,  and  when  issued  were 
not  required  to  be  produced  on  registrations,  and  if  lo.st  or 
destroyed,  new  ones  could  be  issued  without  much  difficulty. 
(See  the  repealed  sect.  78  of  the  Act  of  1875.)  It  is  feared 
that  a  good  many  proprietors  to  whom  certificates  have  been 
issued  prior  to  1898  have  lost  them,   and  that  a  good  many 
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others  may  have  omitted  to  ask  for  them  on  acquiring  registered     1897  Act, 
land,   and   so   never  have   possessed   them   at   all.      All  these       Sect.  8, 
persons,  unless  tlie  section  be  held  not  to  apply  to  them,  must,    sub-sect.  1. 

before  they  can  safely  deal  with  their  land  (or  charges),  apply  

under  sub-sect.  3  for  new  certificates,  or,  by  contract,  throw  the 
obligation  to  do  so  on  the  purcliaser  ;  for  it  is  submitted  that  there 
is  notliiiig  in  sub-sect.  2  of  this  section  or  sect.  10  (2;  f/jo.sY,  p.  308) 
to  preclude  a  stipulation  to  that  effect. 

A  possible  distinction  might  be  made  in  the  case  of  certificates 
which  have  ceased  to  represent  the  actual  registered  proprietor- 
ship of  the  land,  but  the  registrar  would  probably  not  be  pre- 
pared to  admit  a  general  exception  of  this  kind  without  the 
direction  of  the  Court. 

(c)  The  production  of  the  certificate  is  necessary  to  enable  tho 
disposition  to  bo  received  at  all  in  tho  registry.  (See  Rule  1  GO, 
J).  .')7'J.)  The  disposition  cannot  be  accepted  provisionally,  subject 
to  the  subsefjuent  production  of  the  land  certificate,  because  in 
case  of  transfers  or  charges  to  two  different  i)ersons,  in  fraud 
one  of  another,  the  person  who  had  taken  tlie  precaution  of 
requiring  delivery  of  tho  land  certilicate  might  in  such  a  case  be 
postponed  to  the  other  who  had  not  taken  that  precaution. 

AVhore  numerous  transfers  or  charges  are  contemplated  of 
different  parts  of  the  property  to  different  per.sons,  the  best 
plan  Avill  be  for  the  vendor  to  deposit  the  certificate  in  the 
registry,  showing  the  official  receipt  for  it  to  purchasers. 

Rule  208  (p.  393)  authorizes  the  production  of  the  certificate 
being  made  at  some  other  place  than  the  registry-,  under  special 
circumstances. 

(r/)  disposition  by  the  registered  proprietor — It  is  not  very 
clear  from  the  Acts  what  is  meant  by  a  "  disposition."  The 
word  occurs  in  sect.  49  of  the  Act  of  1875,  and  also  in  sect.  60. 
In  sect.  49  it  is  coupled  with  the  word  "registered,"  and  seems 
thereby  confined  to  acts  creating  rights  or  liabilities  capable  of 
registration  ;  these  Avould  seem  to  be  transfers  of  land  (under 
sects.  30  and  3o),  charges  (under  sect.  39),  discharges  (under 
sect.  28),  conditions  (under  sect.  84),  and  alterations  of  charges 
(under  s.  9  (5)  of  this  Act),  which  would  probably  include  alterations 
in  priority  of  charges  inter  se.  In  s.  GO,  the  word  "  disposition  " 
seems  to  be  iised,  in  a  wide  and  general  sense,  to  mean  any  act 
creating  a  right  or  liability  in  regard  to  unregistered  land. 

An  entry  of  notice  of  a  lease  (under  sect.  50,  p.  181),  or  of  an 
easement  or  other  similar  liability  (under  the  la.'^t  paragraph  of 
sect.  1 8,  p.  1 50),  a  caution,  inhibition,  or  restriction,  could  only  come 
within  the  terms  of  this  sub-section  where  the  lease,  gi'ant,  or 
other  act  on  which  tho  entry  is  founded  is  the  act  of  the  regis- 
tered proprietor.  In  many  instances  this  would  not  1)0  the  case ; 
from  which  it  may  perhaps  be  inferred  that  tho  only  dispositions 
here  referred  to  are  dispositions  which  the  registered  proprietm-, 
as  such,  is  expresslj-  empowered  to  make.  It  is  iinderstood  that 
this  view  is  the  one  that  will  bo  acted  upon  in  the  land  registry. 
Rules  99  and  100  (pp.  3G0,  361)  add  two  special  further  cases 
(under  Acts  relating  to  the  Ecclesiastical  Commissioners),  where 
production  of  tho  certificate  will  bo  required. 

u2 
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1897  Act,  (e)  transmissions — The  heading  to  sects.  41  to  48  of  the  Act 
Sect.  8,  sulb-  of  1875,  aud  to  IJules  128  to  145  (pp.  370  to  375),  indicates  that 
sects.  1,  2,  3.  the  word  transmission  is  confined  to  successions  on  death,  on 

marriage,  and  on  bankruptcy. 

{/)  rectification  of  the  register — Sects.  95  and  96  of  the  Act 
of  1875,  and  sect.  7  (2)  of  this  Act,  treat  of  rectification  of  the 
register.  Eules  99  (as  to  vesting  of  land  undor  the  New 
Parishes  Acts),  100  (as  to  vesting  of  laud  in  certain  cases  under 
the  Ecclesiastical  Commissioners  Acts),  101  (as  to  entries  under 
paramount  title  to  that  of  the  registered  proprietor),  and  103  (as 
to  exchanges  by  order  of  the  Board  of  Agriculture),  provide  for 
entries  analogous  to  rectification  of  the  register ;  of  these, 
Eules  99,  100,  101  (pp.  360  to  3G2),  prescribe  production  of  the 
land  certificate,  and  the  provisions  of  this  section  are,  it  is  under- 
stood, considered  in  the  land  registry  to  apply  to  cases  under 
Eule  103  (p.  363)  also. 

{ff)  It  appears  from  Eule  205  (p.  393)  and  Form  61  (p.  429),  to 
be  intended  that  these  endorsements  shall  usually  be  copies  of 
the  entries  made  in  the  register,  so  that  the  certificate  will  be, 
as  far  as  possible,  a  complete  counterpart  of  the  register. 

(2.)  Where  a  land  certificate  or  office  copy  of  a 
registered  lease  (a)  lias  been  issued  (h),  the  vendor 
shall  deliver  it  to  the  purchaser  on  completion  of 
the  purchase,  or,  if  only  a  part  of  the  land  com- 
prised in  the  certificate  or  office  copy  is  sold,  he 
shall,  at  his  own  expense,  produce,  or  procure  the 
production  of,  the  certificate  or  office  copy  in  ac- 
cordance with  this  section  for  the  completion  of  the 
purchaser's  registration  (c).  Where  the  certificate 
or  office  copy  has  been  lost  or  destroyed,  the  vendor 
shall  pay  the  costs  of  the  proceedings  required  to 
enable  the  registrar  to  proceed  without  it  (^). 

(a)  See  note  (a)  to  sub-sect.  (1),  a7ife  (p.  290). 

(A)  has  been  issued — The  words  seem  to  include  certificates 
issued  before  as  well  as  after  the  commencement  of  this  Act :  see 
note  {b). 

(c)  See  note  (c)  to  sub-sect.  (1),  ati(e(^.  291). 

(i)  The  proceedings  are  stated  in  the  next  sub-section. 

(8.)  A  new  land  certificate,  office  copy  of  a  regis- 
tered lease  or  certificate  of  charge,  shall  not  be 
granted  (/)  by  the  registrar  in  place  of  a  former 
certificate,  or  office  copy,  wliicli  has  been  lost  or 
destroyed,  unless  the  applicant  has  filed  with  tlie 
registrar  a  statutory  declaration  and  such  other 
evidence,  if  any,  as  the  registrar  may  think  neces- 
sary, stating  the  fact  and  circumstances  of  the  loss 
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or  destruction  of   tlie    former   certificate   or    ofiicc    1897  Act, 
copy,  nor  until  at  least  one  advertisement  of   tlic'  Sect  8.  sub- 
^ 'I  •      ,  •        -,11        1        /<        J.J.          1  i-i            ,1            sects,  J,  4. 
application  m  the  London  Gazette  and  three  adver-  : 

tisements  in  a  London  (hiily  morniii<i:  newspaper 
shall  have  been  i)ul>lished  at  intervals  oi  not  less 
than  seven  days,  and  three  advertisements  in  a  local 
newspaper  circulating  in  the  district  in  which  the 
land  is  situate,  and  such  indemnity  (if  any)  given 
as  the  registrar  shall  think  fit  (Z-). 

(./)  shall  not  be  granted — This  sub-section,  it  will  be  noticed, 
is  neg-iitivo  only.  It  does  not  authorize  the  issue  of  a  new 
certiticate  if  the  formalities  arc  observed,  but  only  prohibits  its 
issue  if  they  are  not  observed.  Sect.  78  of  the  Act  of  1875  gavo 
the  necessary  authority,  but  is  now  repealed  (by  Sched.  I.  of  this 
Act)  ;  and  it  is  conceived  that  the  power  to  issue  new  certificates 
is  implied. 

It  would  seem  from  Eule  IGO  (p.  379),  and  the  reasons  given  in 
note  (c),  that  where  the  certiticate  has  been  lost  or  destroj-ed,  no 
application  requiring  its  production  can  be  even  provisionally 
accepted  for  registration  until  the  requirements  of  tliis  sub-section 
have  been  fully  complied  with.  See  Precedent  XXIII.  (p.  485)  for 
a  condition  of" sale  where  the  certificate  has  been  lost  or  destroyed. 

(A-)  The  cost  of  this  procedure,  the  advertisement  being  reduced 
to  the  shortest  possible  limits,  is  about  5/. 

Notice  is  to  bo  given  to  any  person  Avho  has  registered  a 
notice  of  deposit  of  certificate.     (Eule  201  (p.  391).) 

(4.)  Where  a  transfer  of  land  is  made  by  the 
registered  proprietor  of  a  charge,  in  exercise  of  the 
power  of  sale  conferred  by  the  charge,  it  may  be 
registered,  and  a  new  land  certificate  may  be  issued 
to  the  purchaser,  without  i)roduction  of  the  former 
land  certificate,  but  the  certificate  of  cliarge  (if  any) 
must  be  produced  or  accounted  for  in  accordance 
with  this  section.  Subject  to  any  stipulation  to 
the  contrary  the  proprietor  of  a  registered  charge 
shall  not  be  entitled  to  have  custody  of  the  land 
certificate,  or  to  require  a  land  certificate  to  be 
applied  for  (/)  [: — ("0]- 

(l)  This  sub-section  meets  tlic  diiiiculty,  involved  in  the  case 
of  nearly  every  mortgage,  of  two  persons  haviug  concurrent 
powers  of  sale  of  the  same  land.  If  on  a  mortgagee's  sale  the 
land  certificate  were  required  to  be  produced,  the  first  mortgagee 
woidd  always  recpiire  to  hold  it.  This  would  seriously  inipedo 
the  registration  of  dispositions  and  transmissions  of  the  equity  of 
redemption. 

It  appears,  therefore,  to  have  been  considered  that  an  excep- 
tion to  the  general  rule  as  to  land  certificates  ought  to  be  made 
to  meet  the  case.    It  should  be  remembered,  therefore,  in  dealing 
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1897  Act,     with,  tlie  equity  of  redemption  of  land  subject  to  a  charge  with. 
Sect.  8.  sub-  power  of   sale  (which  power  is  now  imphed   unless  expressly 

sects.  4,  5.    negatived,  sect.  9  (2),  note  (c)  ),  that  the  land  certificate  furnishes 

no  evidence  that  the  power  has  not  been  exercised ;  as  to  this 

a  search  of  the  register  is  the  only  certain  guide. 

Can  a  mortgagee,  then,  safe!}"  dispense  with  the  custody  of  the 
land  certificate  ?  The  case  of  sale  is  expressly  provided  for  in  the 
sub-section,  while  the  only  other  occasions  on  which  the  production 
of  the  land  certificate  might  be  rec[uired  are  on  foreclosiu'e,  or 
where  the  mortgagee  enters  under  sect.  25  of  the  Act  of  1875 
(p.  160)  and  acquires  a  title  under  the  Statute  of  Limitations  as 
against  the  mortgagor  and  claims  rectification  after  the  acquisi- 
tion of  such  title.  As  to  foreclosure,  Rule  207  (p.  393)  provides 
that  production  of  the  land  certificate  shall  not  be  necessary.  As 
to  rectification  by  a  mortgagee  claiming  under  a  title  by  posses- 
sion for  the  statutory  period  (if  sect.  12  does  not  preclude  his 
right  to  rectification),  it  would  rather  seem  that  the  express 
words  of  sub-sect.  1  of  this  present  section  apply  and  make  the 
production  of  the  certificate  necessary.  But  even  here  the  mort- 
gagee, as  long  as  he  retains  possession,  will  hardly  require  any 
direct  protection  on  the  register,  as  his  charge  would  be  suffi- 
cient for  that  purpose ;  and  on  a  sale  he  can  act  under  his  power 
without  the  certificate. 

(?«)  The  colon  and  dash  at  the  end  of  sub-sect.  4  should  have 
been  a  full  stop. 

The  numbers  5  and  6  prefixed  to  the  next  two  divisions  were 
accidentally  omitted  in  the  printing  of  the  Bill  after  committee 
in  the  House  of  Commons.  The  Act  being  passed  on  the  last 
day  of  the  session,  these  errors  escaped  observation. 

[5].  (i.)  On  the  first  registration  of  freehold 
or  leasehold  land,  and  on  the  registration 
of  a  charge,  a  land  certificate,  office  copy 
of  the  registered  lease  («),  or  certificate  of 
charge,  as  the  case  may  be,  shall  be  pre- 
pared, and  shall  either  be  delivered  to  the 
registered  proprietor  or  deposited  in  the 
registry  as  the  said  proprietor  may  pre- 
fer (w); 

(ii.)  If  so  deposited  in  the  registry  it  shall  be 
officially  endorsed  from  time  to  time,  as 
in  this  section  provided,  with  notes  of  all 
subsequent  entries  in  the  register  affecting 
the  land  or  charge  to  which  it  relates  (e) ; 

(iii.)  The  registered  proprietor  may  at  any  time 
apply  for  the  delivery  of  the  certificate  or 
office  copy  («)  to  himself  or  to  such  person 
as  he  may  direct,  and  may  at  any  time 
again  deposit  it  in  the  land  registry  ; 
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(iv.)  Tlic    j)roparatlon,    issue,    endorsement,   and    1897  Act, 
deposit  in  the  registry  of  the  certificate  or  Sect.  8,  sub- 
office  copy  sliall  be  effected  without  cost   °^^  ^'    '    ' 
to  the  proprietor. 

(a)  See  note  (o)  to  sub-sect.  (1),  a/ite,  p.  292. 

(«)  As  to  the  practice  on  depositing  certificates,  see  Eule  20G. 

This  paragrapli  was  introduced  into  the  Act  at  the  instance  of 
the  bankers,  who  wanted  to  make  sure  tliat  a  hindowner  sliuuld 
always  have  in  his  possession,  or  bo  able  at  short  notice  to 
procure,  a  land  certificate,  which  he  could  deposit  as  equitable 
security  for  a  loan  in  the  same  manner  as  lie  can  now  deposit  iiis 
title  deeds.  The  opening  words  of  the  paragraph,  however,  do 
not,  in  fact,  quite  effect  this  purpose,  for  they  omit  the  case  wliere 
part  of  a  registered  property  is  transferred,  and  a  new  number  is 
opened  for  the  transferee.  The  Second  Schedule  to  the  Act,  how- 
ever, provides  that  the  fees  for  transfers  therein  set  forth  (which 
are  to  apply  to  districts  where  registration  is  compulsory)  shall 
include  the  preparation,  issue  and  deposit  of  certificates.  It  is, 
therefore,  considered  that  the  preparation  of  a  certificate  is 
obligatory  in  these  cases  as  well  as  in  others,  and  this  rule,  it  is 
understood,  will  apply  generally,  and  not  only  to  districts  where 
registration  is  compulsory. 

(e)  See  note  (e)  to  sub-sect.  (1),  an/r,  p.  292. 

101.  The  registered  proprietor  of  any  freehold 
or  leasehold  land  or  of  a  charge  may,  subject  to 
any  registered  estates,  charges,  or  rights,  create 
a  lien  on  the  land  or  charge  by  deposit  of  the  land 
certificate  or  office  copy  of  registered  lease,  or  cer- 
tificate of  charge  ;  and  such  lien  shall,  subject  as 
aforesaid,  be  equivalent  to  a  lien  created  by  the 
deposit  of  title  deeds  or  of  a  mortgage  deed  of 
nnregistered  land  by  an  owner  entitled  in  fee 
simple  or  for  the  term  or  interest  created  by  the 
lease  for  his  own  benefit,  or  by  a  mortgagee  bene- 
ficially entitled  to  the  mortgage  (o). 

(o)  Notice  of  this  deposit  can  be  entered  on  the  register,  and 
withdrawn.     Eules  200—202  (pp.  391  to  393). 

Where  the  title  is  possessory  or  qualified,  the  title  deeds  prior 
to  registration  (if  in  the  applicant's  possession)  should  be  de- 
posited also. 

The  lien  created  by  the  deposit  is  expressed  by  the  sub-section 
to  be  subject  to  any  registered  estates,  charges  and  rights  which, 
it  is  conceived,  include  estates,  charges  and  rights  protected  on 
the  register  by  notice,  caution,  restriction  or  inhibition  ;  but, 
"  subject  as  aforesaid,"  is  to  be  eqiuvalent  to  a  lien  created  by 
the  deposit  of  title  deeds  by  an  owner  entitled  in  fee  simple  for 
his  own  benefit.  Such  a  lien  would,  independently  of  the  last 
four  words,  give  the  owner  of  it  a  good  equitable  title  as  against 
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1897  Act,     all  equities  later  in  time  ;  but  tlie  title  would  be  equitable  only, 
Sect.  8,       and  would  be  subject  to  all  prior  equities,  and  liable  to  be  post- 
sub-sect.  6.    poned  to  any  person  who  subsequently  obtained  the  legal  estate 

Avithout   notice  of  tlie  prior  equitable  lien.     AVhere   the   land 

certificate  is  for  a  possessory  title  only,  there  may,  of  course,  be 
the  risk  of  equities  prior  to,  and  existing  at,  the  date  of  first 
registration  ;  but,  apart  from  this  risk,  not  much  danger  is  to  be 
apprehended,  either  from  prior  equities,  or  from  a  subsequent 
acquisition  of  the  legal  estate.  As  regards  the  former,  the  neg- 
lect to  secure  the  land  certificate,  or  to  enter  notice  of  his  charge 
on  the  register,  by  any  person  who  advanced  money  on  an 
equitable  charge  of  registered  land  would,  it  is  conceived,  be 
such  negligence  as  to  postpone  such  an  equitable  incumbrancer 
to  a  subsequent  depositee  for  value  of  the  land  certificate  without 
notice.  So,  too,  although  it  seems  that  under  sect.  49  of  the 
Act  of  1875  the  registered  proprietor  may  deal  with  his  estate 
by  unregistered  deed,  and  convey  the  legal  estate,  yet  it  is 
conceiTed  that  any  person  who  takes  a  conveyance  or  mortgage 
of  registered  land  by  an  unregistered  instrument,  without  re- 
quiring production  of  the  land  certificate,  is  guilty  of  such 
negligence  as  to  postpone  him  to  a  previous  depositee  for  value 
of  the  land  certificate.  (See,  as  to  both  cases,  the  principles  laid 
down  in  Affra  Ban/:  v.  Barry,  L.  K.  7  11.  L.  135.) 

If  the  sub-section  stopped  at  the  words  "  fee  simple,"  it  would 
seem  to  leave  the  law  as  it  stood,  and  would  not,  it  is  conceived, 
give  the  depositee  of  a  land  certificate  any  better  title  than  the 
depositor  had  to  give ;  and  if,  for  instance,  a  trustee  who  was 
the  registered  owner  of  land  had  deposited  the  land  certificate 
with  a  banker  to  secure  his  own  private  debt,  there  would  have 
been  nothing  in  tlie  sub-section  to  exclude  the  principle  of  Cory 
V.  Eyre,  1  D.  J.  &  S.  167.  (See,  too,  Shropshire  Union  Rail.  C'o. 
V.  Reg.,  L.  R.  7  H.  L.  511  ;  Carritt  v.  Real  and  Personal,  6,'c. 
Co.,  42  Ch.  D.  263;  and  Re  Richards,  45  Ch.  1>.  589.)  And 
the  cestuis  que  trust  would,  accordingly,  have  been  entitled  to 
priority  as  against  the  bank.  Some  meaning  must,  however, 
be  given  to  the  following  words,  "  for  his  own  benefit,"  and  it 
is  not  easy  to  attribute  to  them  any  other  meaning  than  that  the 
depositee  of  the  land  certificate  is  to  be  entitled  to  assume,  and 
to  act  on  the  assumption,  that  the  registered  proprietor  of  the 
certificate  is  absolutely  entitled  to  the  land  comprised  therein 
"for  his  own  benefit,"  subject  to  any  entries  on  the  register 
negativing  or  limiting  such  title.  The  entries  on  the  register 
ma}-,  perhaps,  be  sufficient  to  preclude  a  person  who  is  only 
tenant  for  life  from  giving  a  good  title,  as  against  the  remain- 
derman, l>y  a  deposit  of  his  certificate ;  but,  as  trusts  are  not  to 
be  entered  on  the  register,  it  is  difficult  to  see  how  the  cestuis 
que  trust  are  to  prevent  their  trustee,  who  is  registered  as  sole 
proprietor,  from  depositing  the  land  certificate  with  a  banker  for 
his  own  pi-ivate  debts,  to  their  prejudice.  If  the  words,  "  for 
his  own  benefit,"  are  held  to  bear  the  above  suggested  construc- 
tion, the  protection  hitherto  afforded  to  beneficiaries  as  against 
persons  taking  equitable  mortgages  fi'om  their  tru.stces,  according 
to  tlie  ])rinciple  of  the  cases  above  cited,  is  gone,  and  can  only  be 
restored  by  the  legislature  withdrawing  the  premium  on  dis- 
honesty which  tlie  sub-section  offers  to  trustees  for  the  benefit 
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of  the  bankers  at  the  expense  of  cesiuis  ijnc  (rust.     It  must  bo     1897  Act, 
renn'iiihorod,  on  tlio  other  liaiid,  tliat  the  rej^istcrod  proprictcjr       Sect.  8, 
could  always,  under  the  prin(;ip:il  Act,  create  a  valid  charge  by    sub-sect.  6. 

registered  disposition,  and  that  tliese  deposits  will  as  a  rule  be  

protected  by  notice  on  the  register,  so  that  jx-rhaps  the  position 
of  equitable  owners  is  not  very  substantially  altered  by  this 
provision. 

9. — (1.)  The  j)roviyions  of  section  eii^lit  of  tlie  TransferH 
Conveyancin-  and  Law  of  Property  Act,l881,  shall  ^f^trvict 
apply,  so  far  as  applicahlc  thereto,  to  transfers  of  c.  4i. 
registered  land  as  though  such  transfers  were  made 
by  deed  [a),  and  a  transfer  of  land  made  by  the  pro- 
prietor of  a  registered  charge  with  ])ower  of  sale(/'^) 
shall  operate  as  a  conveyance  in  professed  exercise 
of  the  ])owcr  of  sale  conferred  by  the  said  Act  {b'). 

(a)  The  section  referred  to  provides  that,  "  on  a  sale,  the  pur- 
chaser shall  not  be  entitled  to  require  that  the  convej'ance  to 
him  be  executed  in  liis  presence  or  in  that  of  his  solicitor  as 
such,  but  shall  bo  entitled  to  have,  at  his  own  cost,  the  execu- 
tion of  the  conveyance  attested  b}'  some  person  appointed  by 
him,  who  may,  if  he  thinks  lit,  be  his  solicitor." 

Rule  156,  requiring  transfers  and  other  instruments  to  be  exe- 
cuted as  deeds,  lias  rendered  this  part  of  the  sub-section  unne- 
cessary, as  it  can  now  hardh"-  be  doubted  that  a  transfer  of 
registered  land  is  a  convej-ance  within  the  meaning  of  the 
deiiuition  in  sect.  2  (v.)  of  the  Conve^-ancing  Act.  Formerly 
these  instruments  were  under  hand  only. 

(&')  with  power  of  sale — It  is  presumed  that,  by  virtue  of 
sect.  19  of  the  Conveyancing  Act,  1881,  applied  to  charges  by 
sub-sect.  (2)  of  this  section,  a  charge  containing  nothing  to  the 
contrary  is  a  charge  with  power  of  sale.  This  view  is  confirmed 
by  Form  39b  (8),  which  provides  an  express  stipulation  for 
cases  where  a  power  of  sale  is  not  intended.  (Sect.  22  of  the 
Act  of  1875.) 

(/r)  AVhere  a  conveyance  is  made  in  professed  exercise  of  tlie 
power  of  sale  conferred  by  the  Conveyancing  Act,  1881,  the  title 
of  the  purchaser  is  not  impeachable  on  the  ground  that  no  case 
had  arisen  to  authorize  a  sale,  or  that  due  notice  was  not  given, 
or  that  tlie  power  was  otherwise  improperly  or  irregularly  exer- 
cised ;  but  any  per.son  damnitied  by  an  unauthorized,  or  iini)roper, 
or  irregular  exercise  of  the  power  has  his  remedy  in  damages 
against  the  jierson  exercising  the  power.  (C.  A.  1881, 
sect.  21  (2).)  In  the  case  of  unregistered  laud,  this  sub-section 
does  not  protect  a  purchaser  buying  with  actual  knowledge  that 
the  requisite  notice  was  not  given  (Wolst.  and  Brinton  on  the 
sub-section;  Pdrhhison  v.  Ihinbunj,  1  Dr.  &  iSm.  Mo;  Stho/n  v. 
Garfit,  38  Ch.  D.  273  ;  and  see  lie  T/iotnpson  and  IIoU,  44  Ch.  D. 
492";  and  Bailnj  v.  lUinies,  (1894)  1  Ch.  25);  but  it  is  possible 
that  even  such  actual  knowledge  might  not  affect  a  purchaser  in 
the  case  of  registered  land.      (See  ante,  Chapter  III.,  p.  13.) 

A  special  form  (29,  p.  421)  is  provided  for  a  transfer  on  a  sale 
by  the  proprietor  of  a  charge  with  power  of  sale. 
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1897  Act.         (2.)  The  provisions  of  sections  nineteen,  twenty, 

Sect.  9.  sub-  f^y(^i^fY.one    (except    sub-sections    one    and   four), 

^^^^^'  ^'  ^-    twenty-two,  twenty-tliree,  and  twenty-four  of  the 

same    Act,     shall    similarly    apply    to    registered 

charges  (c). 

(c)  Sect.  19  of  the  Conveyancing  Act,  1881,  confers  on  mort- 
gagees (where  the  mortgage  is  by  deed)  a  power  of  sale,  a  power 
to  insure  against  ilre,  power  to  appoint  a  receiver,  and  power 
to  cut  and  sell  timber.  These  powers  may  be  varied  or  nega- 
tived by  the  mortgage  deed.     See  Precedent  XXXV.  {y>.  491). 

Sect.  20  of  the  same  Act  regulates  the  exercise  of  the  power 
of  sale  conferred  by  the  Act,  requiring  either  three  months' 
default  after  notice  requiring  payment,  or  interest  to  be  in  arrear 
for  two  months,  or  breach  by  the  mortgagor  of  some  provision  in 
the  deed  or  in  the  Act. 

Sect.  21  regulates  the  mode  and  effect  of  conveyance  in  exer- 
cise of  the  power  of  sale.  Sub-sects.  (1)  and  (4)  are  excluded, 
sub-sect.  (1)  being  covered  by  sect.  27  of  the  Land  Transfer  Act, 
1875,  and  sub-sect.  (4)  being  hardly  consistent  with  the  system 
on  which  the  register  is  kept. 

Sect.  22  makes  mortgagee's  receipt  a  good  discharge  on  a  sale. 

Sect.  23  relates  to  the  amount  and  application  of  the  insurance 
money,  and  introduces  exceptions  to  the  mortgagee's  power  to 
insure. 

Sect.  24  regulates  the  time  and  mode  of  appointment  of  the 
receiver,  his  powers,  remuneration,  and  duties. 

(3.)  Every  registered  proprietor  of  land  may  in 
the  prescribed  manner  charge  it  with  an  annuity  or 
other  periodical  payment  (f/),  and  the  provisions  of 
the  principal  Act  (e)  and  this  Act  with  regard  to 
charges  shall  apply  to  any  such  charge.  Every 
registered  proprietor  of  land  may  charge  it,  in 
favour  of  a  building  society  under  the  Building 
Societies  Acts,  by  means  of  a  mortgage  made  in 
pursuance  of  or  consistent  with  the  rules  of  that 
society,  and  the  mortgage  shall  be  deemed  a  charge 
made  in  the  prescribed  manner,  and  shall  be  regis- 
tered accordingly  (/). 

(cZ)  The  22nd  section  of  the  Act  of  1875  only  authorizes  a 
charge  of  a  principal  sum,  at  an  appointed  time,  with  or  without 
interest.  It  was  not  considered  clear  that  this  would  include  an 
annuity  or  periodical  payment.  An  annuity  charged  on  land 
under  this  section  will,  it  is  conceived,  be  an  annual  sum  receiv- 
able out  of  land  within  the  meaning  of  sect.  44  of  the  Convey- 
ancing Act,  1881,  and  will  carry  with  it  the  remedies  conferred 
by  that  section. 

As  to  the  form  of  charges  to  secure  annuities  (and  future 
advances),  see  Eule  108. 
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(e)  the  provisions  of  the  principal  Act — The  chief  provisions     1997  Act, 
of  the  Act  of  187;3  rt-furred  to  aro  soots.  22  to  2H,  10,  42  to  17,   Sect.  9.  sub- 
aud  49  ;  of  this  Act,  tliis  section,  and  sects.  7  and  8.  sects.  3,  4,5. 

{/)  It  is  understood  that  in  practice   this  provision  will  be   

extended  (under  the  general  discretion  of  tlie  registrar  (Rule  276, 
p.  41. "3) )  to  friendly  societies  and  industrial  and  provident  societies, 
•which  aro  very  similarly  treated  by  Acts  of  Parliament,  such 
as  6  cS:  7  Will.  IV.  c.  32  ;  the  Building  Societies  Act,  1874;  the 
Industrial  and  Provident  Societies  Act,  189:3;  and  the  Friendly 
Societies  Act,  189G  ;  and  in  Eules  113,  103  (pp.  30.3,  380). 

The  charge  should  be  accompanied  by  a  copy  of  the  rules, 
certified  as  correct  by  tlio  solicitor  or  secretary.  As  the  original 
charge  is  usually  wanted  for  the  indorsement  of  a  receipt  when 
it  is  i)aid  off,  special  provision  is  made  by  Rule  103  (p.  380)  for 
filing  a  copy  in  the  registry  instead  of  the  original. 

Provision  is  also  maele  by  Rule  113  (p.  36.3),  by  which  the 
prescribed  form  of  discharge  under  the  rules  (Form  39  (p.  423)) 
is  to  have  the  same  operation  as  the  statutory  forms  of  discharge 
in  the  Acts  above  mentioned.  But  it  does  not  appear  that  this 
provision  prevents  the  statutory  form  of  discharge  being  endorsed 
on  the  charge  itself  in  the  usual  way.  In  fact,  the  most  probable 
reason  for  Rule  163  would  seem  to  be  to  enable  the  original 
charge  to  be  kept  by  the  society,  and  to  be  endorsed  when  paitl 
off.  On  production  of  the  endorsed  charge  at  the  registry  it  can 
be  cancelled  from  the  register.*' 

(4.)  Nothing-  contained  in  any  charge  shall  (i) 
take  away  from  the  registered  proprietor  thereof 
the  power  of  transferring  it  by  registered  disposition 
or  of  requiring  the  cessation  thereof  to  be  noted  on 
the  register  (y),  or  (ii)  affect  any  registered  dealing 
with  land  or  a  charge  in  respect  of  which  the  charge 
is  not  expressly  registered  or  protected,  in  accord- 
ance with  the  principal  Act  and  this  Act  (//). 

((/)  This  provision  appears  to  have  been  made  in  view  of  the 
increased  latitude  given  by  the  Act  as  to  the  form  of  registered 
charges. 

{/i)  This  provision  prevents  the  possible  contention  that  a 
charge  on  Title  A  reserving  the  right  to  consolidate  might  affect 
Title  B  without  being  expressly  registered  against  it.  See  also 
as  to  consolidation,  Rule  llo  (p.  366). 

(5.)  The  registrar   may,   on  the   application,    or 

with  the  consent,  of  the  registered  pr()})rietor  of  the 

land,  and  of  the  pro})rietors  of  all  registered  charges 

(if  any)  of  equal  or  inferior  priority,  alter  the  terms 

of  a  charge  (/). 

(i)  See  Rule  1 11  (p.  365).  Under  sects.  22  to  28  of  the  Act  of 
1875,  the  registered  proprietors  of  land  and  charges  were  given  no 

*  Act  of  1875,  sect.  28,  and  Rule  112  (p.  365). 
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1897  Act,      power,  as  such,  to  make  any  alteration  in  charges  after  regis- 

Sect.  9,  sub-   tratiou.     If   alterations  were  made  they  could  not  bo  entered  on 

sects.  5,  6.     tlie  register,  and  their  validity  depended  on  the  equitable  rights 

of  the  parties  making  them. 

The  "  terms  of  a  charge  "  Avould  probably  extend  to  alteration 
of  the  order  of  priority  between  two  registered  charges  or  incum- 
brances inter  se.  A  note  of  such  alteration  would  be  placed  on 
the  register  under  sect.  28  of  the  Act  of  1875. 

(6.)  AVhere  a  person  on  whom  the  right  to  be 
registered  as  proprietor  of  land  or  of  a  charge  has 
devolved  by  reason  of  the  death  or  bankruptcy  of 
tlie  registered  proprietor,  or  has  been  conferred  by 
an  instrument  of  transfer  or  charge,  in  accordance 
with  the  principal  Act  and  this  Act,  desires  to 
transfer  or  charge  the  land  or  to  deal  with  the 
charge  before  he  is  himself  registered  as  proprietor, 
he  niay  do  so  in  the  prescribed  manner,  and  subject 
to  the  prescribed  conditions.  Subject  to  the  pro- 
visions of  the  principal  Act  with  regard  to  registered 
dealings  for  valuable  consideration,  a  transfer  or 
charge  so  made  shall  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor  {J). 

(/)  See  Eules  153,  154  (p.  377).  This  sub-section  obviates  the 
following  difficulty  which  has  been  felt  under  the  Act  of  1875. 
In  order  to  effect  a  transfer  or  charge  under  sects.  22,  29,  or  33 
of  that  Act,  the  mortgagor  or  transferor  had  to  be  the  actual 
registered  proprietor  at  the  time  of  execution  of  the  instrument. 
Tliis  was  inconvenient  in  the  common  case  of  a  sale  and  transfer 
of  land  by  A.  to  V>.,  and  mortgage  by  B.  to  C.  at  the  same  time. 
E.  could  not  in  strictness  create  a  valid  charge  in  favour  of  C. 
until  he  had  at  least  delivered  his  transfer  at  the  registry. 
Similarly,  when  a  sub-sale  was  to  be  completed  immediately  on 
the  completion  of  a  sale.  A  rule  (5  of  1889,  now  rescinded; 
Eule279,  p.  413)  wasmadeunder  which  the  difficulty  as  to  charges 
was  to  a  certain  extent  removed,  but  this  provision  is  more  satis- 
factory. Provision  is  made  for  the  same  class  of  cases  prior  to 
first  registration  in  a  compulsory  district  by  liule  78  (p.  353). 


Penalty  for 

UTiqualified 

persons 

drawing 

instruments. 


10.  Every  person  who  (not  being  a  barrister  or 
a  duly  certificated  solicitor,  notary  public,  con- 
veyancer, sjiccial  pleader,  or  draftsman  in  equity), 
either  directly  or  indirectly,  for  or  in  exj^ectation  of 
any  fee,  gain,  or  reward,  di*aws  or  prepares  any 
instrument  of  transfer  or  charge,  or  an  a})})lication 
to  register  restrictive  conditions,  or  to  alter  or  dis- 
charge, or  alter  the  priority  of  a  registered  charge, 


of  32  Heu.  8, 
c.  9. 
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or  any  other  proscribed  instrument,  shall  incur  a  fine    1897  Act, 
not  excoecling-  fifty  pounds,  which  shall  lj(3  recover-     Sect.  10. 
able  before  a  Court  of  summary  jurisdiction  in  man- 
ner provided  by  the  Summary  Jurisdiction  Acts. 
Provided  that  this  section  shall  not  extend  to — 
(rt)  any  public  officer  drawing*  or  preparing"  instru- 
ments and  applications  in  the  C(jurse  of  his 
duty;   or 
(Z")  any  person  employed  merely  to   engross  any 
instrument  or  application. 

This  section  follows  the  language  of  sect.  44  of  the  Stamp  Act, 
189],  witli  special  adaptation  to  the  case  of  registered  land,  and 
with  the  addition  of  the  reference  to  Summary  Jurisdiction  Acts. 

As  to  iustrumcnts  required  by  the  rules  to  be  deeds,  it  is 
probably  unnecessary',  as  such  instruments  are  already  within 
the  section  of  the  Stamp  Act  referred  to. 

11.  Section  two  of  the  statute  of  the  thirty-second  Astosjatute 
year  of  the  reign  of  Henry  the  Eighth,  chapter 
nine,  which  prohibits  sales  and  other  dispositions  of 
land  of  which  the  grantor  or  his  predecessor  in  title 
has  not  been  in  possession  for  one  whole  year  pre- 
viously to  the  disposition  being  made,  is  hereby 
repealed. 

The  effect  of  the  section  repealed  is  sufficiently  stated  in  the 
text.  The  title  of  the  statute  is,  "Against  maintenance  and 
embracing  buying  of  titles,  &c.,"  and  the  preamble  shows  it  to 
have  beeu  directed  against  the  buying  of  '' pretenced "  titles, 
leading  to  "perjury,  unquietness,  oppression,  vexation,  troubles, 
wrongs,  and  disinheritance." 

The  statute,  though  not  very  generally  known,  has  been  used 
in  modern  times  (see  the  cases  in  Dart,  Gth  ed.,  pp.  277  and 
following),  but  the  danger  against  which  it  was  intended  to 
guard  has  probably  disajipeared. 

As  to  registered  land,  it  seemed  in  conflict  with  the  following 
section  of  this  Act. 

12.  A  title  to  registered  land  adverse  to  or  in  As  to  title  by 
derogation  of  the  title  of  the  registered  proprietor  possession, 
shall  not  be  acquired  by  any  length  of  possession,* 

and  the  registered  i)roprietor  may  at  any  time  make 
an  entry  or  bring  an  action  to  recover  possession  of 
the  land  accordingly.  Provided  that  where  a  person 
Avould,  but  for  the  provisions  of  the  ])rincipal  Act 
or  of  this  section,  have  obtained  a  title  by  possession 
to  registered  land,  he  may  apply  for  an  order  for 
rectification  of  the  register  under  section  ninety-five 
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1897  Act,  of  tlic  principal  Act,  and  on  siicli  application  the 
^^^^-  ■^^-  Court  may,  subject  to  any  estates  or  riglits  acquired 
by  registration  for  valuable  consideration  in  pur- 
suance of  the  jDrincipal  Act  or  this  Act,  order  the 
register  to  be  rectified  accordingly.  And  provided 
also,  that  *  this  section  shall  not  prejudice,  as  against 
any  person  registered  as  first  proprietor  of  land  with 
a  possessory  title  only,  any  adverse  claim  in  respect 
of  length  of  possession  of  any  other  person  who  was 
in  possession  of  such  land  at  the  time  when  the 
registration  of  such  first  proprietor  took  place. 

*  This  section  consists  of  averbatim  re-enactment  of  tlierepealed 
sect.  21  of  the  Act  of  1875,  "with  the  insertion  of  new  provisions 
"which  are  here  indicated  by  being  enclosed  between  asterisks. 

The  tirst  amendment  to  sect.  18  of  the  Act  of  1875  contained 
in  the  First  Schedule  to  this  Act  (p.  323)  should  also  be  carefully 
noticed.  (See  p.  149,  sect.  18  (7).)  The  interpretation  of  these 
two  enactments  is  by  no  means  easy. 

To  discuss  seriatim  the  dilferent  suggestions  and  arguments  that 
might  be  raised  on  the  various  parts  of  the  section,  and  the  said 
amendment  of  sect.  18  in  the  Schedule,  and  their  relations  to  one 
another  would  be  cj^uite  beyond  the  scope  of  the  present  "work ; 
but,  possibly,  it  may  be  permitted  to  sho"w  by  an  example  "what 
ajipears  to  the  authors  to  be  almost  the  only  "workable  construc- 
tion that  can  be  put  upon  them.  Suppose  A.  to  enter  into 
"wrongful  possession  of  13. 's  land  on  the  1st  of  January,  1890, 
and  suppose  B.  to  register  with  absolute  title  in  1898.  This 
registration  (not  being  for  value)  is  subject  to  the  right  in 
course  of  acquisition  by  A.,  and  (if  no  registered  disjiosition 
for  value  takes  place  in  the  meantime)  on  or  after  the  1st 
of  January,  1902,  A.  can  apply  to  the  Court  and  obtain 
rectification  of  the  register.  But  suppose  in  1900  B.  transfers 
his  land  for  value  to  C,  who  registers.  This  will  destroy  the 
effect  of  A.'s  previous  ten  years'  possession ;  C's  registration, 
being  for  value,  will  protect  him  from  any  order  being  made  by 
the  Court  on  A.'s  application  and  enable  him  to  enter  or  bring 
an  action  to  recover  possession.  But  there  seems  no  reason  why 
this  privilege  should  continue  indefinitely.  And  it  would  appear 
that  if  C.  allows  A.  to  continue  his  adverse  possession  for  twelve 
years  more,  A.  will  then  be  able  to  apjily,  in  1912,  and  to  obtain 
as  against  C.  an  order  for  rectification.  We  have  spoken  of  twelve 
years  for  brevity  here  ;  of  course,  the  period  will  vary  according 
to  circumstances  as  provided  in  the  Statutes  of  Limitation. 
*  A  difficulty  may  arise  under  this  section  in  relation  to  charges. 
A.,  the  registered  proprietor  of  land,  creates  in  1900  a  charge 
thereon  in  favour  of  B.,  who  does  not  thereby  get  the  legal  estate 
as  a  legal  mortgagee  would  under  the  old  law  have  done,  and  B. 
goes  into  possession  in  the  same  year.  In  1910  A.  transfers  the 
land  for  value  by  a  statutory  disposition  to  C,  who  is  thereupon 
registered,  and  thus  obtains  the  statutory  fee  simple  given  by 
sect.  30  of  the  Act  of  1875.     In  1912,  B.  having  remained  in 
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possession  for  twelve  j'cars,  and  having'  given  no  aclvnowledgment    1897  Act, 
either  to  A.  or  C,  the  equity  of  rodoiiiption  vested  in  C.  Nvould,      Sect.  12. 

apart  from  this  Act,  bo  oxtingui.slied  by  tlio  Keal  Property  Ijimi- 

tation  Act,  1874,  sect.  7.  Bu(  B.'s  title  is  acquired  by  length  of 
possession,  and  would  be  in  derogation  of  C.'s  title.  Is  tliis 
section  to  be  so  construed  as  to  give  C.  another  twelve  j'ears  from 
1910  in  which  to  redeem?  and,  even  if  all  right  to  redeem  should 
be  held  to  bo  barred  in  1912,  is  tlio  Court  precluded  from  recti- 
fying tlie  register  in  favour  of  13.  during  twelve  years  after  the 
registration  of  C.  as  transferee  for  value  ?  These  questions  must 
be  left  to  be  judicially  decided. 

In  the  amendment  of  sect.  1 8  contained  in  the  First  Schedule, 
the  words  "  subject  to  tlio  provisions  of  this  Act "  seem  to  mean 
the  provision  in  this  section  protecting  estates  and  rights  acquired 
by  registration  for  value. 

It  is  not  quite  clear  to  what  Court  and  in  what  way  the 
occupier  is  to  apply  for  the  order  for  rectification.  The  pro- 
cedure under  sect.  9o  does  not  seem  to  have  been  originally 
intended  for  direct  applications  for  rectification — they  are  to  be 
made  under  sect.  96.  Sect.  95  seems  intended  to  enable  a  Court 
■which  has  decided  a  case  in  an  action  as  to  registered  land  to 
make  an  order  directing  rectification  according  to  the  decision. 
Inasmuch  as  "the  Court"  as  defined  by  sect.  114  of  the  Act  of 
1875  and  Eule  2'-H  (p.  400)  is  also  a  "  Court  of  competent  juris- 
diction" under  sect.  95,  it  would  seem  most  prudent  for  the 
occupier  to  make  his  application  there,  according  to  liules  231  to 
247  (pp.  400  to  404).  The  application  would  be  by  summons  or 
motion  (Eule  236). 

13. — (1.)  On  every  application  to  register  land  ^on*^and°°^^" 
witli  an  absolute  title,  or  to  register  a  transmission  estate  duty, 
of  land,  the  registrar  shall  inquire  as  to  Succession 
Duty  and  Estate  Duty. 

(2.)  If,  on  such  application,  it  appears  tliat  tliere 
is,  or  is  capable  of  arising,  any  such  liability  to 
Succession  Duty  or  Estate  Duty  as  Avould  affect  the 
purchaser  from  the  person  to  be  registered  as  pro- 
prietor if  the  land  were  unregistered,  the  registrar 
shall  enter  notice  of  the  liability  on  tlic  register  in 
the  prescribed  manner. 

(3.)  Succession  Duty  and  Estate  Duty  shall  not — 

(a)  unless  so  noted  on  the  register ;  or 

(b)  mdess  in   the  case  of  a  possessory  title   the 

liability  to  the  duty  was,  at  the  date  of  the 
original  registration  of  the  land,  subsisting 
or  capable  of  arising ;  or 

(c)  nnlcss    in    the    case  of   a   qualified    title    the 

liability  to  the  duty  was  included  in  the 
exceptions  made  on  such  original  registra- 
tion of  the  land ; 
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1897  Act,    affect  a  lomi  fide  registered,  purchaser  for  full  con- 
Sect.  13.     sitleration  in  money  or  money's  worth,  althouj^h  he 

may  have  received  extraneous  notice  of  the  liability 

in  respect  thereof. 

This  provision  in  effect  supersedes  tlie  provisions  of  sect.  18  of 
the  Act  of  1875  so  far  as  relates  to  the  title  of  purchasers — which 
term,  in  cases  arising  under  the  statute  27  Eliz.  cap.  4,  lias 
been  held  to  include  mortgages,  as  to  which,  see  Dart,  6th  edit., 
pp.  1003  and  following. 

See  Eules  171  to  174  (p.  383)  which  extend  to  all  Death  Duties. 

Repeal  in  part       ]^4 — f\\  So  nuu'li  of  scction  cii^hty-three  of  the 

of  38  &  39  .        :        \      il    .  1   -1   •.        .1  •    /      i.-  £ 

Vict.  c.  87,      prnicipal   Act   as  prohibits  the  registration  ot   un- 
"•  ^^-  divided  shares,   and   limits   the  number  of  co-pro- 

prietors, and  relates  to  the  description,  boundaries, 
and  extent,  and  alteration  of  the  descri2)tion  of 
registered  land  is  repealed. 

(2.)  Registered  land  shall  be  described  in  the 
prescribed  manner  by  means  of  the  ordnance  map, 
together  witli  such  further  verbal  particulars  (if  any) 
as  the  applicant  for  registration  may  desire,  and  the 
registrar,  or  the  Court,  if  the  applicant  prefers,  may 
ajDprove,  regard  being  had  to  ready  identification  of 
parcels,  correct  description  of  boundaries,  and,  as  far 
as  may  be,  uniformity  of  practice. 

As  to  the  mode  of  description  of  registered  land,  see  Eules  209 
to  221  (pp.  395  to  397).  As  to  the  mode  of  registration  of  undi- 
vided shares,  see  Eule  C7  (p.  351) ;  as  to  the  form  of  transfer  to 
tenants  in  common,  Form  14  (p.  418),  note;  as  to  partition, 
Eule  105  (p.  363),  and  Form  38  (p.  423). 

Provisions  as  IK — (\\  Wlicre  the  incumbeiit  of  a  benefice  and 
incumbents  ^  his  succcssors  are  the  registered  proprietors  of  land — 
of  benefices.  (^{'^  ^q  disposition  thereof  shall  be  registered  un- 
less a  certificate  in  the  prescribed  form 
shall  be  obtained — 
1  &  2  Viet.  (^a)  in  case  of  sales  under  the  Parsonages 

g'l'^avict.  Act,    1888,   or  the  Church  Building  Act, 

c- 49.  1839,  or  any  Acts  amending  or  extending 

the  same  respectively,  from  Queen  Anne's 
Bounty ;   or 
51  &  52  Vict.  (/^)  in  case  of  sales  under  the  Glebe  Lands 

Act,  1888,  or  any  Acts  amending  or  extend- 
ing the  same,  from  the  Board  of  Agricul- 
ture ;  or 

(c)  in  all  other  cases,  from  the  Ecclesias- 
tical Commissioners. 


0.  20. 
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(ii.)  No  lieu  sluill  bo   created   by  dei)0slt  of  the    1897  Act, 
land  ccrtilicate,                                                      ^^^^-  ^^' 
and  an  inhibition  sliall  be  ])hiccd  on  tlie  regis-        34' 
tor  and  on  the  land  certilicate  accordingly.  '■ 

The  producti(jn  of  a  certificate  from  any  of  the 
above-mentioned  bodies  sliall  be  a  sufiicient  authority 
to  the  registrar  to  register  the  disposition  in  question, 
and  it  shall  be  the  duty  of  the  })roper  body  to  grant 
such  certificate  in  all  cases  in  which  the  facts  admit 
thereof. 

(2.)  On  the  registration  of  the  incumbent  of  a 
benefice  and  his  successors  as  the  proprietors  of 
registered  land,  if  it  shall  be  certified  by  Queen 
Anne's  Bounty,  or  shall  otherwise  appear,  that  such 
land  was  originally  purchased  by  Queen  iVnne's 
Bounty  or  was  otherwise  appropriated  or  annexed 
by  or  with  the  consent  or  the  concurrence  of  Queen 
Anne's  Bounty  to  the  benefice  for  the  augmentation 
thereof,  the  registrar  shall  enter  a  note  to  that  effect 
on  the  register. 

(3.)  Where  the  incumbent  of  a  benefice  is  entitled 
to  indemnity  under  the  provisions  of  this  Act  («), 
the  money  shall  be  paid  to  Queen  Anne's  Bounty 
and  a})])ropriated  by  them  to  the  benefice. 

(4.)  The  term  "benefice"  in  this  section  shall 
comprehend  all  rectories  with  cure  of  souls,  vicarages, 
perpetual  curacies,  donatives,  endowed  public  chapels 
and  parochial  chapelries,  and  chapelries  or  districts 
belonging,  or  reputed  to  belong,  or  annexed,  or 
reputed  to  be  annexed,  to  any  church  or  chapel. 

See  Rules  197  to  199.  The  section  does  not  apply  to  other 
ecclesiastical  corporations  sole  than  incumbents  of  benefices  ;  but, 
although  in  the  cases  not  provided  for  it  is  not  made  the  duty 
of  the  registrar  to  see  to  the  matter,  it  would  nevertheless  seem 
proper  for  the  proprietor  to  apply  for  some  entry  of  the  same 
nature  to  be  made  according  to  circumstances. 

(rt)  I.e.,  sect.  7. 

16.*— (1.)  A  i)urcliaser  of  registered  land   shall  riovisions  as 
not  require  any  evidence  01  titk'((<j,  except —  purchaser ou 

(i.)  the  evidence  to  be  obtained  from  an  inspec- 
tion of  the  register  or  of  a  certified  copy 
of,  or  extract  from,  the  register  (/') ; 
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c.  bi 


,  1897  Act,        (ii.)  a  statutory  declaration  as  to  the  existence  or 
Sect.  16,  otherwise  of  matters  which  are  declared  by 

^^  '^^^  •    •  section  eighteen  of  the  principal  Act  and 

3s^&  39  Vict.  by  this  Act  not  to  be  incumbrances  (r) ; 

(iii.)  if  the  proprietor  of  the  land  is  registered 
with  an  absolute  title,  and  there  are  in- 
cumbrances entered  on  the  register  as 
subsisting  at  the  tirst  registration  of  the 
land,  cither  evidence  of  the  title  to  those 
incumbrances,  or  evidence  of  their  dis- 
charge (c/) ; 
(iv.)  where  the  j^ro^^rietor  of  the  land  is  registered 
with  a  qualified  title,  the  same  evidence 
as  above  provided  in  the  case  of  absolute 
title,  and  such  evidence  as  to  any  estate, 
right,  or  interest  excluded  from  the  effect 
of  the  registration  as  a  purchaser  would 
be  entitled  to  if  the  land  were  unregis- 
tered (e) ; 
(v.)  if  the  land  is  registered  with  a  possessory 
title,  such  evidence  of  the  title  subsisting 
or  capable  of  arising  at  the  first  registration 
of  the  land  as  the  purchaser  w^ould  be  en- 
titled to  if  the  land  were  unregistered (/), 

'^''  This  section  seems  intended  to  supply  the  want  of  a  settled 
practice  regulating  the  rights  of  vendors  and  purchasers  of  regis- 
tered land  in  respect  of  incidental  matters  arising  in  regard  to 
title  on  sale.  The  principles  of  the  section  may  also,  it  would 
seem,  be  usefully  adopted  by  mortgagees  also. 

There  is  nothing  (except  in  sub-sect.  2)  to  prevent  special 
stipulations  being  inserted  in  a  contract  varying  the  provisions 
made  by  this  section.  But  it  is  submitted  that  there  is  no 
reason  in  ordinary  cases  for  retpiiring  more  evidence  than  is  here 
provided. 

The  rule  in  Potman  v.  IlarJand,]  in  regard  to  sect.  2  of  the 
A'ondor  and  Purchaser  Act,  to  the  effect  that,  notwithstanding 
that  section,  a  purchaser  of  a  lease  still  has  constructive  notice 
of  the  lessor's  title,  can  hardl}'  have  any  ajiplication  to  the  case 
of  land  registered  with  an  absolute  title ;  because  the  decision 
in  that  case  depends  on  the  question  of  what  is  "reasonable 
inquiry' "  as  to  title.  To  hold  that  reasonable  inquiry  involves 
the  preparation  and  perusal  of  an  abstract  in  the  old  way, 
althougli  the  title  is  registered  as  absolute,  would  be  contrary  to 
the  whole  intention  and  object  of  the  Land  Transfer  Acts,  as 
expressed  in  their  preambles  (pp.  129,  234). 

t  nCh.  D.  353. 
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{(i)  evidence  of  title — It  is  appreliended  that  tliese  words  do  not    1897  Act, 
relieve  tlio  vendor  from  giving  the  best  available  information  in      Sect.  16. 
reply  to  the  ordinary  inquiries  as  to  matters  stated  in  the  parti-    sub-sect.  1. 
cidars — such  as  tenancies,  quit-rents,  and  other  matters  wliich 
may  affect  the  value  of  the  land  for  the  purposes  of  occupation 
or  sale — but  ho  will  not  b<'  bound  to  provfj  tlio  accuracy  of  his 
statements  otherwise  than  as  laid  down  in  the  fcjUowing  para- 
graphs of  the  section. 

{b)  It  is  not  stated  whether  the  alternative  of  inspecting  the 
register,  or  inspecting  a  certified  copy  of  or  extract  therefrom,  is 
to  be  at  tlio  option  of  the  vendor  or  of  the  jnirchaser ;  but  it 
would  seem  that,  if  the  vendor  has  no  certified  copy  of  the 
register  in  his  possession,  the  purchaser  would  liavo  to  pay  for  it 
under  sect,  o  (G)  of  the  Conveyancing  Act,  1881.  F(jr  ordinary 
purposes,  a  coi)y  of  the  land  certificate  (which  contains  copies  of 
the  entries  in  tlio  register — Form  61)  will  be  the  most  convenient 
substitute  for  the  customary  abstract  of  title,  together  with  the 
vendor's  written  authority  to  inspect  the  register*  according  to 
Rule  222.  This  will  enable  the  purchaser  eitlier  to  search  the 
register  himself  or  to  apply  for  an  office  cojjy  of  the  register 
(Eule  229),  or  for  an  official  search  (Eule  224).  An  official 
search  gives  protection  to  persons  using  it  (Eule  228). 

In  the  case  of  a  sale  of  a  portion  only  of  a  large  estate,  where 
there  are  various  incumbrances  afi'ecting  different  parts  of  the 
property,  it  will  be  advisable  to  limit  the  authority  to  the  entries 
relating  to  the  portion  sold :  the  office  copy  will  then  only  con- 
tain the  entries  that  are  material  to  the  purchaser's  title.  AVhere 
time  is  of  importance  and  the  land  certificate  is  produced,  a 
telegraphic  search  under  Eules  22.3 — 227,  back  to  the  date  of 
issue  of  the  certificate,  will  enable  a  purchaser  to  complete  in 
safety  at  once.  These  observations  will  also  apply  to  searches 
made  on  mortgaging  registered  land. 

(c)  As  to  these,  see  the  section  referred  to  and  the  notes 
thereto.  The  declaration  will,  it  is  presumed,  be  made  at  the 
purchaser's  expense.  (Conveyancing  Act,  1881,  sect.  3  (6).)  Con- 
sidering that  the  matters  mentioned  in  the  section  referred  to 
(except  death  duties,  as  to  which  see  sect.  13  of  this  Act)  are 
matters  on  which  abstracts  of  title  under  the  old  system  of 
conveyancing  cann(jt  be  relied  on  for  complete  information,  and 
that  it  has  been  the  practice  to  note  on  the  register  any  of  these 
matters  appearing  in  the  abstracts  on  first  registration  that  seem 
to  be  of  importance,  the  declaration  seems  almost  an  unnecessary 
requirement,  even  for  a  trustee  purchaser.  The  section  does  not 
state  by  whom  the  declaration  is  to  be  made,  or  whether  it  may 
be  a  declaration  to  the  best  of  the  declarant's  knowledge  and 
belief.  It  is  apprehended  that  it  should  bo  made  by  the  vendor 
or  his  solicitor,  or  liy  sonic  person  well  acquainted  with  the  pro- 
perty, and  that  if  made  by  such  a  person  it  may  be  made  to  the 
best  of  his  knowledge  and  belief.  But  if  the  statutory  declara- 
tion discloses  tenancies,  it  is  conceived  that  the  vendor  will  still 
be  bound  to  give  full  particulars. 


*  Precedent  LXXI..  p.  .506. 
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1897  Act,         (d)  AVhere  the  title  to  these  incumbrances  is  registered  under 

Sect.  16,      Eules  Il21 — 126,  the  register  will  furnish  all  the  evidence  required. 

sub-sect.  2.         Where  the  title  has  not  been  so  registered,  and  it  is  intended 

to  L-onvey  free  from  the  incumbrance,  the  purchaser  should  tahe 

care  to  be  furnished  with  all  the  evidence  which  will  be  required 
in  the  registry  to  register  him  free  from  the  incumbrance.  If  he 
waives  a  proper  requisition  in  regard  to  this,  it  may  afterwards 
be  made  against  himself  in  the  registry  when  he  applies  for  the 
cancellation  uf  the  incumbrance. 

(r)  and  such  evidence  ....  as  a  purchaser  would  be  entitled 
to,  &c. — In  most  cases  of  qualiiied  title  the  vendor  will  be  able 
to  obviate  this  obligation  by  a  special  condition  in  the  contract. 
A  form  of  such  a  stipulation  is  given  in  Precedent  XII.,  j^osf, 
p.  481. 

(/)  Tlie  evidence  will  be  an  abstract  of  title  j)repared  in  the 
usual  wa}'.  It  should  commence  at  the  same  period  as  would 
have  been  necessary  if  the  land  had  not  been  registered ;  and  if 
the  land  was  free  from  incumbrances  at  the  time  of  first  regis- 
tration, it  should  stop  at  the  point  where  it  shows  that  the  first 
registered  proprietor  was  entitled  to  ajiply  for  registration  under 
sects.  5,  11,  68,  69,  or  82  of  the  Act  of  1875,  or  sect.  6  of  this 
Act.  If  there  were  incumbrances  at  the  time  of  the  first  regis- 
tration, or  if  the  legal  estate  was  then  outstanding,  the  abstract 
should  continue  until  it  shows  the  dischai'ge  (or  present  state)  of 
those  incumbrances,  and  the  acquisition  of  the  legal  estate  by  a 
registered  proprietor,  or  bj^  the  present  holder  of  it,  and,  if  siich 
holder  is  not  the  vendor,  his  willingness  or  obligation  to  concur. 

In  this  case,  as  in  all  others,  special  stipulations  may  bo 
inserted  in  the  contract  limiting,  or  entirely  negativing,  the 
purchaser's  rights  under  this  paragraph.     See  Precedents. 

(2.)  Where  the  vendor  of  registered  land  is  not 
himself  registered  as  proprietor  of  the  land  or  of  a 
charge  giving  a  power  of  sale  over  the  land,  he 
shall,  at  the  request  of  the  purchaser  and  at  his  own 
expense,  and  notwithstanding  any  stipulation  to  the 
contrary,  either  procure  the  registration  of  himself 
as  proprietor  of  the  land  or  of  the  charge,  as  the 
case  may  be,  or  j^rocure  a  transfer  from  the  regis- 
tered proprietor  to  the  purchaser  (y). 

(ff)  The  power  of  throwing  on  the  purchaser,  by  means  of 
conditions  of  sale,  the  expense  of  repairing  the  vendor's  negli- 
gence in  not  keeping  up  his  registered  title,  had  been  found  to 
have  a  prejudicial  effect  on  the  working  of  the  Act  of  1875,  and 
this  sub-section  takes  the  somewhat  drastic  remedy  of  rendering 
a  condition  to  that  effect  void. 

Some  question  may  arise  on  the  application  of  this  section  to 
the  case  where  the  vendor's  title  is  not  registered,  but  it  appears, 
on  inspection  of  the  map  index, "'•'  that  tlie  land  has  been  regis- 

*  See  Rules  12  and  14,  and  ante,  p.  27. 
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tored  adversely  to  him  by  someone  flso.  It  would  soem  that,  1897  Act, 
ajiart  from  the  soctiou  altogether,  the  fxisteuce  of  such  an  obstacle  Sect.  16, 
■would  be  a  valid  objection  to  the  vendor's  title— oven  if  the  adverse   sub-sect.  3. 

registration  were  with  possessory  title  only.     But  whether  the  pur-  

chaser  could  in  such  case  invoke  the  aid  of  tlie  section  in  the  face 
of  an  express  stipulation  to  the  contrary,  and  compel  the  vendor 
to  establish  his  title  against  the  actual  registered  proprietor,  is 
more  doubtful. 

(3.)  In  tlio  absence  of  special  istii)ulation,  a  vendor 
of  land  re<iistered  with  an  absolute  title  shall  not  be 
required  to  enter  into  any  covenant  for  title,  and  a 
vendor  of  land  ref>-istered  with  a  possessory  or  quali- 
fied title  shall  only  be  required  to  covenant  a^^ainst 
estates  and  interests  excluded  from  the  effect  of 
registration,  and  the  imi)lied  covenants  (h)  under 
section  seven  of  the  Convevancino^  and  Law  of  44  &  45  Via. 
Property  Act,  1^81,  shall  be  construed  accordingly. 

(A)  The  words  importing  these  covenants  may  be  inserted  in 
the  prescribed  forms  of  instruments.  (Eule  148.)  It  is  also 
apprehended  that  reasonable  variations  of  those  covenants  may 
likewise  be  so  inserted.  As  to  tlie  implied  covenants  on  transfers 
and  charges  of  leasehold  land,  see  the  Act  of  1875,  sects.  24  and 
39  ;  and  on  transfers  of  freehold  land  subject  to  a  rent,  see  Rule  85. 
There  appears  to  be  no  corresponding  rule  as  to  charges. 

17. — (1.)  The  registered  proprietor  of  land  not  rower  to 
situated  in  a  district  where  the  registration  of  title  fr™n\he^"' 
is  conipulsor}-,  may,  M'ith  the  consent  of  the  other  register. 
persons  (if  any)  for  the  time  being  a])peariug  by 
the  register  to  be  interested  therein,  and  on  deliver- 
ing up  the   land   certificate  or  office   copy   of  the 
registered  lease  and  certificates  of  charge  (if  any), 
remove  the  land  from  the  register. 

(2.)  After  land  is  removed  from  the  register  no 
further  entries  shall  be  made  res})ecting  it,  and 
inspection  of  the  register  nvay  be  made  and  office 
copies  of  the  entries  therein  may  be  issued,  subject 
to  such  regulations  as  may  be  prescribed  («). 

(o)  See  Eulo  230. 

(3.)  If  the  land  so  removed  from  the  register  is 
situate  within  the  jurisdiction  of  the  Middlesex  or 
Yorkshire  registries  named  in  section  one  hundred 
and  twenty-seven  of  the  principal  Act,  it  shall  again  3S&39Vict. 
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1897  Act, 
Sect.  17. 


be  subject  to  such  jurisdiction  as  from  the  date  of 
the  removal. 


Minor 

amendments 
in  Schedule  I. 


Registration 
of  small 
holdings. 
55  &  .5(5  Vict. 
C.31. 


18.  Tlie  principal  Act  sliall  be  further  amended 
in  reii"ard  to  its  minor  details  in  tlie  manner  set 
forth  in  the  First  Schedule  hereto. 

The  amendments  made  by  the  schedule  will  be  found,  anno- 
tated, with  the  text  of  the  several  sections  of  the  Act  of  1875  to 
■which  they  refer. 

19. — (1.)  AVhere  a  county  council  apply  in  pur- 
suance of  section  ten  of  the  Small  Holdings  Act, 
1892,  for  registration  as  proprietors  of  land,  they 
may  be  registered  as  proprietors  of  that  land,  with 
any  such  title  as  is  authorised  by  tlie  principal  Act. 

(2.)  Where  a  county  council,  after  having  been 
so  registered,  transfer  any  such  land  to  a  purchaser 
of  a  small  holding,  the  purchaser  shall  be  registered 
as  proprietor  of  the  land  with  an  absolute  title, 
subject  only  to  such  incumbrances  as  maybe  created 
under  the  Small  Holdings  Act,  1892,  and  in  any 
such  case  the  remedy  of  any  person  claiming  by 
title  paramount  to  the  county  council  in  respect 
either  of  title  or  incumbrances  shall  be  in  damages 
only,  and  such  damages  shall  be  recoverable  against 
the  county  council. 

Sect.  10  of  the  Small  Holdings  Act  (p.  447)  requires  the 
council  to  apply  for  registration  with  an  absolute  title,  involving 
an  official  examination. 

By  means  of  this  section  the  official  examination  of  title  is 
obviated.  The  county  council  will  be  registered  with  possessory 
title,  and  the  purchasers  on  sales  will  be  registered  with  absolute 
title,  the  county  council  being  responsible  to  any  person  suffering 
loss.  This  restores,  in  effect,  the  provisions  inserted  in  the 
Small  Holdings  Act  in  the  House  of  Commons  in  1892,  but 
which  were  altered  in  the  House  of  Lords  in  a  manner  that 
made  it  obligatory  on  the  council  to  apply  for  registration  with 
absolute  title  in  all  cases.  This  involved  a  double  examination 
of  title,  for  which  there  is  really  no  necessity,  as  the  councils 
may  be  trusted  to  have  their  titles  properly  investigated  if  they 
are  to  be  liable  for  mistakes. 

Some  conflict  might  possibly  arise  between  this  section  and 
sect.  7  of  this  Act,  but,  in  view  of  the  extreme  improbability  of 
the  case  arising,  it  seems  hardly  necessary  to  enter  into  this 
subject  at  present. 
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Part  III.  1897  Act, 

Sect.  20, 
ComjmUorij  licfjlstration  and  Insurance  Fund.  sub-sect.  1. 

20.— (1.)  IIci'  Majesty  the  Queen  may,  by  Order  Power  to 
ill  Council  (<^),   declare,   as  res])ects  any  county  or  tration  of*''''" 
part  of  a  county  mentioned  or  defined  in  the  Order,  title  on  sale. 
tiiat,   on  and  aftei-   a  day   specified  in  the  Order, 
registration  of  title  to  land(/>)  is  to  be  compulsory 
on  sale  (c),  and  thereupon  a  person  shall  not,  under 
any  conveyance    on  sale(r/)  executed   on  or   after 
the  day  so  specified,  acquire  the  legal  estate  in  any 
freehold  land  in  that  county,  or  part  of  a  county, 
unless  or  until  he  is  registered  as  proprietor  of  the 
land  [c). 

(a)  Up  to  the  present  time  (December,  1898)  two  Orders  in 
Couucil,  dated  the  18th  July,  and  the  20th  October,  1898,  have 
been  made  under  this  section.  Their  effect  is  to  make  registration 
compulsory  on  sale  in  certain  specified  parts  of  the  County  of 
London  as  from  certain  specified  dates  ;  as  to  which  see  ante,  p.  51. 

[b)  "Land"  is  defined  by  sect.  24  {see post,  p.  322)  as  includ- 
ing "  all  hereditaments  corporeal  and  incorporeal ;  "  but  as  used 
in  this  sub-section  it  has  by  no  means  so  extended  a  meaning; 
for  by  sect.  24,  sub-sect.  1,  the  following  which  come  within  the 
wide  definition  of  land  are  excluded  from  the  necessity  for 
registration,  viz.  :  — 

(a)  Incorporeal  hereditaments. 

(b)  Mines  and  minerals  conveyed  apart  from  the  surface. 

(c)  An  undivided   share  in  laud  whether  freehold  or  lease- 

hold. 

(d)  Leasehold  land  held  at  the  date  of  purchase  for  less  than 

two  lives  or  for  a  term  of  years  of  whicli  less  than  forty 
are  unexpired.  It  must  be  remembered  that  by  Rule  56 
{post,  p.  347)  the  term  of  a  reversionary  lease  to  take 
effect  in  possession,  or  within  one  month  after  the  expi- 
ration of  the  original  term,  is  to  be  added  to  the  original 
term  for  the  purpose  of  computing  the  length  of  the 
term  for  whith  the  property  is  held. 

(e)  Freeholds  intermixed  with  lands  of  any  other  tenure. 

(f)  Corporeal  hereditaments  parcel  of  a   manor  and  included 

in  the  sale  of  the  manor  as  such.  This  would  seem 
to  exempt  all  lands  passing  by  a  conveyance  of  the 
manor  (which  itself  woidd  not  require  registration  as 
being  an  incorporeal  hereditament)  as  appurtenant 
thereto ;  and  it  is  conceived  that  it  would  make  no 
difference  that  the  lands  belonging  to  the  manor  are 
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1897  Act,  expressly  and  separately  described.     As  to  the  registra- 

Sect.  20,  tion  of  a  manor,  see  Eule  62  (p.  349). 

sub-sect.  1.        Besides  these  express  exemptions,  the  following  also  do  not 
require  registration  on  sale,  viz.  : — 

(g)  Leasehold  land,  subject  to  an  absolute  prohibition  against 
alienation,  for  whatever  length  of  term  or  number  of 
lives  it  may  lie  held.  (Act  of  1875,  s.  11,  ante,  p.  141; 
and  tompare  Eule  59  {post,  p.  349),  which  applies  only 
to  leasehold  land  "capable  of  registration.") 

(h)  Leasehold  land,  hold  for  a  term  of  years  of  whatever 
length,  by  an  underlease  originally  created  for  mortgage 
purposes.  (See  sect.  1 1  of  the  Act  of  1875,  as  amended 
by  the  Schedule  to  the  Act  of  1897,  ante,  p.  141.) 

(i)  Copyholds  or  customary  freeholds  to  a  valid  alienation,  of 
which  an  admission  or  act  of  the  lord  of  the  manor  is 
necessary  (as  to  which  see  ante,  p.  242) ;  for  such  are 
incapable  of  registration  (Act  of  1875,  s.  2),  except 
imder  sect.  G7  of  the  same  Act.  (See  ante,  p.  194.)  And, 
even  though  under  the  last-mentioned  section  they  may 
with  the  consent  of  the  registrar  be  registered,  if  inter- 
mixed and  undistinguishable,  registration  is  not  com- 
pulsory of  any  part  of  the  intermixed  lands.  (See  above 
under  head  (e).) 

(j)  Equitable  estates;  for,  as  the  penalty  for  non-registration 
is  the  non-acquisition  of  the  legal  estate,  such  estates 
are  outside  the  scope  of  the  section. 

It  is  conceived  that  estates  in  remainder  and  partial  interests 
generally  are  also  exempt  from  comjiulsory  registration ;  for  sect.  5 
of  the  Act  of  1875,  read  in  connection  with  sect.  69  of  the  same 
Act,  seems  to  contemplate  registration  only  by  the  person  or 
persons  who  alone  has,  or  together  have,  the  whole  fee  simple. 
It  is  true  that  sect.  6  of  the  Act  of  1897  expressly  provides 
the  means  of  registering  settled  land  ;  but  it  is  at  least  doubtful 
whether  a  remainderman  could  register  his  estate  in  remainder ; 
and  unless  he  can  do  so,  it  would  seem  to  follow  that  the  purchaser 
of  such  an  estate  cannot  be  comjielled  to  register. 

(c)  The  Act  contains  no  definition  of  a  "sale";  and  it  is 
conceived  that  it  must  be  confined  to  a  sale  by  a  vendor  to  a 
purchaser,  in  the  popular  and  commercial  sense,  for  money  or 
money's  worth.  In  this  view  of  the  construction  of  the  sub- 
section, registration  is  not  compulsory  upon  a  conveyance  of  land 
by  way  of  settlement,  unless  the  settlement  is  made  by  the  con- 
veyance itself  from  the  vendor,  or  upon  a  conveyance  by  way  of 
mortgage,  or  upon  a  conveyance  by  personal  representatives  to 
persons  beneficially  entitled  to  the  land,  or  by  way  of  appropria- 
tion or  satisfaction  for  a  legacy  or  share  of  residue  under  sect.  4 
of  the  present  Act  (see  ante,  pp.  273  et  seq.).  Nor  will  it  be  com- 
pulsory on  an  exchange  or  partition  ;  and  it  is  conceived  that 
the  fact  that  money  is  paid  for  equality  of  exchange  or  partition 
will  not  alter  the  character  of  the  transaction  or  make  it  a  sale 
EO  as  to  render  it  compulsory  to  bring  the  subjoct-mattor  of  the 
transaction  on  to  the  Eegister.     On  the  other  hand,  a  convey- 
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ance  in  consideration  of  tlie  grant  by  the  piircliasor  to  the  vendor     1897  Act, 
of  an  annuity,  rcnt-cliarge,  or  fee  farm  rout  would  seem  to  be  a      Sect.  20. 
conveyance  on  sale,  so  as  to  require  rcgi.strati(Jii.  sub-sect.  2. 

{(I)  See  sub-soct.  2,  and  notes  thereto. 

(e)  The  penalty  for  failure  to  register  on  a  purchase  is  the 
non-acquisition  by  the  purchaser  under  the  conveyance  of  the 
legal  estate,  whi(-h,  it  is  conceived,  remains  vested,  notwitli- 
standing  the  conveyance,  in  the  veudor  or  other  owner  of  it. 
(See  this  subject  discussed  a/i(e,  pp.  55  e(  seq.)  By  Rules  58  to 
()(),  the  obligation  to  register  as  the  condition  of  acquiring  the 
legal  estate  is  extended  to  an  assignment  of  leaseholds  and  to 
the  grant  of  a  lease  or  underlease,  capable  of  registration,  for 
more  than  forty  years,  or  for  two  or  more  lives  unexpired.  (See 
post,  p.  34S.) 

(2.)  Ill  this  section  the  expression  ''conveyance 
on  sale  "  means  an  instrument  executed  on  sale  l)v 
A'irtue  whereof  there  is  conferred  or  conn)leted  a  title 
under  which  an  application  for  registration  as  first 
proprietor  of  land  may  be  made  under  the  principal  38  &  39  Vict. 
Act(/).  •  "''• 

(/■)  Under  a  conveyance  on  sale,  wliereby  the  purchaser, 
apart  from  tliis  Act,  becomes  entitled  at  law  or  in  equity  to 
an  estate  in  fee  simple,  he  acquires  a  title  under  which  he  can 
apply  to  be  registered  as  first  proprietor  of  the  land,  under 
sect.  5  of  the  Act  of  1875.  If  under  this  Act  he  wishes  forth- 
with to  acquire  the  legal  estate,  he  must  register  his  title.  But 
it  is  submitted  that  he  ma}-  equally  well  acquire  the  legal  estate 
without  registering  by  adopting  the  following  somewhat  round- 
about process : — A.  contemplates  buying  the  freehold  estate 
of  Blackacre  from  B.,  and,  not  desiring  to  register  his  title, 
contracts  that  B.,  the  vendor,  shall,  upon  payment  of  the 
purchase-money,  declare  that  he  holds  Blackacre  in  trust  for 
A.,  with  power  for  A.  to  appoint  new  trustees  in  place  of  B. 
The  purchase-money  having  been  paid,  and  the  declaration  of 
trust  executed,  and  the  title-deeds  handed  over  to  him,  A. 
goes  into  possession,  and  some  time  afterwards  appoints  X. 
and  Y.  trustees  of  Blackacre  for  him  in  the  ])lace  of  B.,  and 
again  later  takes  a  conveyance  from  X.  and  Y.  In  this  case, 
the  declaration  of  trust  is  no  doubt  a  "conveyance  on  sale" 
within  this  sub-section,  for  by  it  a  title  is  completed  under  which 
A.  becomes  ''  entitled  for  his  own  benotit  in  e(|uity  to  an  estate 
in  fee  simple"  in  Blackacre,  and  can  therefuro  ap}»ly  to  be  regis- 
tered as  first  proprietor.  (See  Act  of  1875,  sect.  5,  ante,  p.  132.) 
Sub-sect.  1  of  this  present  section  enacts  that,  unless  and  iintil 
A.  registers,  ho  shall  not  ''under  any  conveyance  on  sale"  acquire 
the  legal  estate  in  Blackacre ;  but  he  does  not  profess  to  acquire 
the  legal  estate  under  the  conveyance  on  sale  constituted  by  the 
declaration  of  trust,  but  under  the  conveyance  from  X.  and  Y. 
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1897  Act,     Suppose,  then,  that  A.,  after  takiug  this  latter  conveyance,  does 
Sect.  20,      not  register,  can  it  be  said  that  the  conveyance  from  X.  and  Y. 

sub-sects,     is  a  "  conveyance  on  sale,"  and  that  he  does  not  thereby  acquire 
3,  4.         the  legal  estate?     It  is  submitted  that  it  is  not  a  "conveyance 

on  sale,"  but  a  mere  conve3-ance  from  trustees  to  their  beneficiary 

Avho  is  absolutel}-  entitled  in  equity  to  call  upon  them  to  convey 
to  him.  The  argument  against  this  submission  would  no  doubt 
be  that,  notwithstanding  the  intermediate  steps,  it  is  in  substance 
tuider  the  declaration  of  trust  executed  by  B.  on  the  sale,  which 
imdoubtedly  is  a  "conveyance  on  sale,"  that  A.  becomes  the 
owner  of  Blackacre,  and  that  the  intermediate  steps  are  only  part 
and  parcel  of  the  sale  transaction.  The  case  is  a  little  more 
complicated  where  the  title-deeds  of  Blackaci'e  relate  to  other 
property  belonging  to  B.,  and  are  therefore  retained  by  B.,  and 
in  such  a  case  the  contract  should  provide  for  a  memorandum  as 
to  the  sale  of  Blackacre  being  endorsed  on  the  principal  title- 
deeds,  so  as  to  preclude  B.  from  dealing  with  Blackacre  as 
absolute  owner  thereof.  In  any  case  the  ad  valo)-em  stamp  duty 
would  have  to  be  paid  on  the  declaration  of  trust ;  and  the  sub- 
sequent appointment  of  X.  and  Y.  with  the  vesting  declaration 
would  rec[uire  a  1 A  stamp,  while  the  further  conveyance  by  X.  and 
Y.  to  A.,  under  which  it  is  submitted  that  A.  obtains  the  legal 
estate  without  registration,  will  require  a  10s.  stamp  only. 

The  definition  of  a  conveyance  on  sale  contained  in  this  sub- 
section is  extended  and  adapted  by  Eule  60  {post,  p.  349)  to  an 
assignment  of  leaseholds,  and  to  the  grant  of  a  lease  or  under- 
lease for  more  than  forty  years,  or  for  two  or  more  lives. 

(3.)  The  title  with  which  a  proprietor  of  freehold 
land  is  registered  in  pursuance  of  this  section  sliall 
be  not  less  than  a  possessory  title ;  but  nothing-  in 
this  section  shall  prevent  any  person  from  being 
registered  with  any  other  title  if  the  registrar  is 
satisfied  of  his  title  (c/). 

{</)  It  is  assumed  that  the  ordinary  application  wiU  be  for 
registration  with  a  possessory  title  only  (as  to  which  see  ante, 
p.  9,  and  Act  of  1875,  s.  8,  ante,  p.  137,  and  liules  17  et  seq., 
•post,  pp.  338  et  seq.)  ;  but  if  the  title  is  a  plain  one,  and  the  pro- 
perty has  been  purchased  free  from  any  seriously  restrictive 
conditions,  it  may  be  worth  the  purchaser's  while  to  apply  at 
once  for  an  absolute,  if  only  with  a  view  to  obtaining  a  cpialified, 
title  fas  to  which  see  ante,  pp.  7  and  9,  and  Act  of  1875,  ss.  6, 
7,  and  9,  pp.  134  and  137,  and  Eules  25  et  seq.,  post,  p.  340). 
Where  leasehold  land  held  for  more  than  forty  years,  or  for  two 
or  more  lives,  is  purchased,  or  a  lease  is  taken  for  any  such  term 
or  number  of  lives,  the  application  may  be  either  for  a  pos- 
sessory or  for  an  absolute  title.  (Eules  43  et  seq.,  post,  p.  344.) 
Leasehold  land  may  also  be  registered  with  a  qualified  title. 
(Eule  Ad,j)ost,  p.  345.) 

(4.)  It  shall  be  lawful  for  Her  Majesty  in  Council 
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to  revoke  or  vary  imy  Order  iiuicle  iiiuler  tliis  sec-    1897  Act, 

tioii(/0.  Sect.  20, 

(h)  In  tho  Order  dated  tlie  18tli  July,  1898  (soo  post,  p.  462),     sub-se^ts. 

making  registration   compulsory  in  the  county  of  London,  this  ' 

power  was  expressly  reserved,  and  was  afterwards  exercised  by 
the  Order  of  the  20th  October,  1898.     (See  p.  463.) 

(o.)  In  the  case  of  every  Order  proposed  to  be 
made  under  tliis  section,  notice  shall,  six  months 
before  the  Order  is  made,  be  given  to  the  council  of 
the  county  to  which  such  Order  is  proposed  to  be 
applied.  A  draft  of  the  proposed  Order,  together 
with  the  name  of  at  least  one  place  within  or  con- 
veniently near  to  the  county  where  a  district  registry 
ofiice  will  be  established,  shall  accompany  the  notice, 
and  shall  also  be  i)ubli8hed  in  the  Gazette. 

(G.)  If  within  three  months  after  receipt  of  the 
draft  the  county  council,  at  a  meeting  specially 
called  for  the  purpose,  at  which  two-thirds  of  the 
whole  number  of  the  members  shall  be  present  (////), 
resolve,  and  communicate  to  the  Privy  Council  their 
resolution,  that  in  their  opinion  com})ulsory  registra- 
tion of  title  woidd  not  be  desirable  in  their  county, 
the  Order  shall  not  be  made. 

(/ih)  It  is  submitted  that  tho  meeting  need  not  be  called 
exclusively  for  the  purpose,  and  that  the  attendance  of  two- 
thirds  at  any  time  during  the  meeting  will  suffice. 

(7.)  The  first  Order  made  under  this  section  shall 
not  affect  more  than  one  county. 

(8.)  Except  as  to  a  county  or  part  of  a  county 
which  shall  have  signified  through  the  county  council 
of  such  county,  pursuant  to  a  resolution  of  such 
council  passed  at  a  meeting  at  which  two-thirds  of 
the  whole  number  of  the  members  shall  be  present, 
its  desire  that  registration  of  title  shall  be  compul- 
sorily  applied  to  it,  no  further  Order  shall  be  nuide 
under  this  section,  and  in  any  case  no  further  Order 
shall  be  made  under  this  section  until  the  expiration 
of  three  years  from  the  making  of  the  first  order  (/}. 
Provided  that  in  the  case  of  an  Order  made  under 
this  sub-section  the  provisions  of  sub-section  (6)  shall 
not  apply  (/"). 

(?)  The  intention  of  this   sub-section  seems  to  be  that  the 
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1897  Act,     experiment  of  making  registration  compulsory  shaU  have  a  trial 

Sect.  20,      of  at  least  three  years  in  the  county  first  selected ;  and  that  it 

sub-sects,     t-hall  not  he  tried  in  any  other  county  during  the  period  of  three 

9 — 12.        years  from  the  date  of  tlio  lirst  Order  in  any  other  county,  even 

though  the  county  council  ex^n-essly  desires  to  have  it  applied. 

After  the  expiration  of  the  period  of  three  years  from  the 
making  of  the  first  Order  {i.e.,  the  18th  July,  1901),  an  Order 
may  be  made  making  registration  compulsory  in  any  other 
county  than  that  of  London,  but  only  on  the  invitation  of  the 
county  council  of  the  county  to  be  affected.  The  resolution  may 
apparently  be  posted  at  any  time,  before  or  after  the  expiration 
of  the  three  years. 

(fc)  It  is  conceived  that  this  proviso  applies  only  to  the  case  of 
a  county  council  resolving  to  apply  to  have  registration  made 
compulsory  within  the  county.  In  such  a  case  it  would  be  super- 
fluous to  go  through  the  formalities  required  by  sub-sect.  6, 
since  the}-  must  already  have  been  observed  before  the  Order 
under  this  present  sub-sect.  8  can  be  made. 

(9.)  Every  Order  of  Council  made  under  this 
section  shall,  within  thirty  days  from  the  date 
thereof,  if  Parliament  be  then  sitting,  or  within 
twenty  days  from  tlie  commencement  of  the  next 
session,  if  Parliament  he  not  sitting,  be  laid  on  tlio 
table  of  botli  Houses  of  Parliament  (/),  and  if  withhi 
forty  days  of  any  Order  being  so  laid  an  address  in 
either  House  disapproving  of  such  Order  be  carried, 
such  Order  shall  be  void  and  of  no  effect. 

(l)  This  provision  brings  the  Order  within  sect.  1  of  the  Eules 
Publication  Act,  1893,  requiring  forty  days'  notice  of  the  pro- 
posal to  make  it  to  be  published  in  the  London  Gazette,  unless 
(sect.  2)  the  Order  is  certified  to  be  urgent  by  the  authority 
making  it. 

(10.)  Any  Order  made  under  this  section  shall  be 
made  with  due  regard  to  the  utiHsation  (if  practic- 
able) of  any  land  registry  existing  in  the  county  to 
which  compulsory  registration  is  proposed  to  be 
applied  or  in  any  adjoining  county. 

(11.)  For  the  purposes  of  this  section  the  word 

fc  52  Vict,    county  shall  have  the  same  meaning  as  in  the  Local 

^'  Government  Act,  1888,  and  shall  include  a  county 

borough  ;  and  the  word  county  council  shall  include 

the  council  of  such  borough. 

(12.) — (i.)  In  the  event  of  any  portion  of  a  county 
or  part  of  a  county  as  regards  which  an  Order  has 
been  made  under  this  section  being  included  (w^)  in 
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another  county  or  In  a  county  borouf^h  as  regards     1897  Act, 
which  no  Order  has  been  made  under  tlils  section,  s^f|,®.sg^,t  12. 

such  Order  sliall  cease  to  be  in  force  within  such  '- — " 

inchided  portion  of  the  county. 

(ii.)  In  the  event  of  any  portion  of  a  county  or 
part  of  a  county  as  regards  whicli  no  Order  has  ])ccn 
made  under  this  section  being  inchided (y;i)  in  anotlier 
county  or  in  a  county  borough  as  regards  wliicli 
an  Order  luis  been  made  under  this  section,  such 
Order  shall  apply  to  such  inchided  portion  of  tlie 
county. 

(m)  included — It  has  been  suggested  tliat  tlio  word  "included" 
may  refer  to  detached  portions  of  counties  surrounded  by  other 
counties.  But  the  words  "in  the  event"  in  both  paragraphs,  and 
the  word  "  cease"  in  paragraph  (i.),  appear  to  confine  the  sub- 
section to  cases  of  alteration  of  a  county  boundary  after  a  compul- 
sory order  is  niado.  Wliere  land  is  thus  released  from  compulsory 
registration,  sect.  17  (i.)  (p.  309)  of  this  Act  as  to  removal  of  land 
from  tlie  register  will  apply. 

21. — (I.)  For  the  purpose  of  providing  indemnity  J'^^^^'J^^f® 
payable  under  this  Act  (a),  there  shall  be  established  providing 
an  insurance  fund  to  be  raised  by  setting  apart  at  the  mdemmty. 
end  of  each  financial  year  such  portion  of  the  receipts 
from  fees  taken  in  the  land   registry  as  the  Lord 
Chancellor  and  the  Treasury  shall  by  order  deter- 
mine. 

(a)  See  sect.  7  and  the  notes  thereto. 

(2.)  The  insurance  fund  shall  be  invested  In  such 
names  and  manner  as  the  Treasury  from  time  to 
time  direct. 

(;j.)  If  the  insurance  fund  is  at  any  time  Insufficient 
to  pa^'  indemnity  for  any  loss  chargeable  thereon, 
the  deficiency  sliall  be  charged  on  and  paid  out  of 
the  Consolidated  Fund  of  the  United  Kingdom,  or 
the  growing  i)roduce  thereof ;  but  any  sum  so  paid 
out  of  the  Consolidated  Fund,  or  the  growing  pro- 
duce thereof,  shall  be  repaid  out  of  the  money  sub- 
sequently standing  to  the  credit  of  the  insurance  fund. 

(4.)  Accounts  of  the  fund  shall  be  kept,  and  be 
audited  as  public  accounts,  in  accordance  with  such 
regulations  as  the  Treasury  from  time  to  time  make. 
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1897  Act,  ^  T-Tf 

Sect.  22,  Part  IV. 

sub-sects.  T,f.      Tj 

l_^  MisceUaneoiis. 

Rules  and  22. — (1.)  Regulations  may  be  made  by  the  Lord 

fee  orders.       Chancellor,  under  section  one  hundred  and  six  of  the 

jDrincipal  Act,  altering-  or  adding  to  the  official  styles 

of  the  registrar  and  other  officers  of  the  registry,  for 

the  purposes  of  this  Act  [((). 

(a)  No  Order  has  yet  been  made  under  this  sub-section. 

P.  219.  (2.)  General  rules  under  section  one  hundred  and 

eleven  of  the  principal  Act  shall  be  made  by  the 
Lord  Chancellor  with  the  advice  and  assistance  of 
the  registrar,  a  judge  of  the  Chancery  Division  of 
the  High  Court  to  be  chosen  by  the  judges  of  that 
division,  and  three  other  persons,  one  to  be  chosen 
by  the  General  Council  of  the  Bar,  one  by  the  Board 
of  Agriculture,  and  one  by  the  Council  of  the  In- 
corj^orated  Law  Society  (h). 

Pp.  329—432.  (i)  General  Rules  dated  2nd  August,  1898,  have  been  made 
under  this  sub-section,   annulling  ••'  all  existing  General  Eules 

Pp.  4.52— 4G0.  made  under  the  same  power,  except  the  .Small  Holdings  Eules, 
1892,  which  apply  only  to  land  used  for  the  purposes  of  small 

Pp.  442—451.  holdings  under  the  Small  Holdings  Act,  1892. 

^-  2-^-  (3.)  Orders  under  section  one  hundred  and  twelve 

p.  227.  and  one  hundred  and  twenty-two  of  the  principal 

Act  shall  be  made  by  the  Lord  Chancellor  with  the 

advice  and  assistance  of  the  same  persons,  and  with 

the  concurrence  of  the  Treasury  [c). 

(c)  An  Order  dated  27th  October,  1898,  has  been  made  under 
this  sub-section.     See  post,  p.  433. 

(4.)  The  fee  orders  relating  and  incidental  to 
registration  of  title  shall  be  arranged  from  time  to 
time  so  as  to  produce  an  annual  amount  sufficient  to 
discharge  the  salaries  and  other  expenses  (including 
the  annual  contribution  to  the  insurance  fund  [d)) 

38  &  39  Vict,    incidental  to  the  working  of  the  principal  Act,  and 

^■^^*  this  Act,  and  no  more. 

(d)  See  sect.  21. 

*  Rule  279. 
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(5.)  Subject  to  any  alterations  that  may  he  made  1897  Act, 

in  accordance  with  .sections  one  hundred  and  twelve  ^^^^-  2^* 

and  one  hundred  and  twenty-two  of  the  i)riiicij)al  ^^^•^^^^^• 

Act  and  this  section,  the  fees  to  be  charged  in  (lis '— 

tricts  wliore  reg-istration  of  title  is  compulsory  sluill, 

as   regards  the  matters  mentioned  in   the   Second 

Schedule  hereto,  be  as  therein  set  forth  (e). 

(e)  No  alteration  of  any  importance  has  been  made  in  the  fees 
given  in  Schedule  II.,  excejjt  by  way  of  reduction  in  certain 
cases — e.(/.,  those  contained  in  para.  B.  (p.  4;}1)  and  Eule  6 
(p.  437)  to  the  Fee  Order  of  28th  October,  1898  (p.  433;.  The 
Order  makes  no  distinction  between  districts  where  registration 
of  title  is  compulsory  and  districts  where  it  is  not  compulsory, 
exce[)t  in  regard  to  certain  surveying  expenses  being  remitted 
in  the  former  districts. 

(6.)  Provisions  may  be  made  by  general  rules, 
under  section  one  hundred  and  eleven  of  tlie  princi- 
l^al  Act,  as  amended  by  this  Act,  for  carrying  this 
Act  into  effect,  and  in  particular  for  tlie  following 
purposes : — 

(a.)  For  carrying  out  the  provisions  of  tliis  Act 
with  respect  to  compulsory  registration ; 

(b.)  For  adapting  to  the  registration  of  proprietors 
of  leasehold  land  the  provisions  of  the 
principal  Act,  as  to  absolute  and  230ssessory 
titles,  and  as  to  land  certificates  (/) ; 

(c.)  For  adapting  to  sub-mortgages  and  to  incum- 
brances prior  to  registration  the  provisions  of 
the  principal  Act  with  regard  to  charges(y); 

(d.)  For  the  conduct  of  official  searches  against 
cautions,  inhibitions,  and  such  matters  of 
a  like  nature  as  may  be  prescribed,  and  for 
enabling  the  registered  proprietor  to  apply 
for  such  searches  by  telegraph,  and  for 
returning  the  replies  in  like  manner  to  him 
or  to  such  other  person  as  he  may  direct  (//); 

(e.)  For  enabling  cautions  to  be  entered  against 
the  registration  of  possessory  and  qualified 
titles  as  qualitied  or  absolute  (i) ; 

(f.)  For  enabling  a  mortgagee  by  deposit  to  give 
notice  to  the  registrar  bv  registered  letter 
or  otherwise  of  the  dei)Osit  with  him  of  the 
land  certificate,  office  copy  of  the  registered 
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1897  Act,  lease,  or  certificate  of  charge.     Provided 
^^^^-  22,                      that  the  fee  for  the  entry  of  any  such  notice 
g]_g    ■  shall  not  exceed  one  shilling  (/) ; 
'- —       (g.)  For  applying  to  the  grant  of  leases  and  deal- 
ings with  leasehold  land  the  provisions  of 
this  Act  with  respect  to  compulsory  regis- 
tration (Z") ; 
(li.)  For  allowing  the  insertion  [inserting]  (/)  in 
the  register,  and  in  land  certificates,  of  the 
price  paid  or  value  declared  on  first  regis- 
trations,   transfers,    and    transmissions    of 
land  (m) ;  and 
(i.)  For  regulating  any  such  matters  as  are  autho- 
rized by  this  Act  to  be  prescribed. 

{/)  See  as  to  absolute  and  possessory  titles  on  first  registra- 
tion, Eules  43 — 57  ;  on  transfer,  Hules  91 — 93  ;  as  to  land  certi- 
ficates, Eules  55,  57,  94.  The  effect  of  the  three  last-mentioned 
Eules  is  to  substitute  land  certificates  for  the  office-eoj)y  leases 
mentioned  in  the  Act  of  1875. 

{ff)  Eules  121—126.      (A)  Eules  224—228.       (/)  Eule  188. 

{J)  Eules  200—202  ;  and  see  Fee  Order  of  1898. 

(k)  Eules  58 — 60  ;  and  see  Eule  56. 

(l)  The  word  "inserting"  was  left  in  the  Act  by  error  after 
Committee  in  the  House  of  Commons,  the  words  "  allowing  the 
insertion"  having  been  carried  as  an  amendment  instead  of  it. 
The  Act  being  passed  on  the  last  day  of  the  session,  there  was 
no  time  to  rectify  verbal  slips. 

(m)  Eules  3  and  203. 

(7.)  Provided  that  nothing  in  the  rules  under  the 
said  section  shall  extend  to  allow  the  inspection  of 
any  entry  in  the  register,  except  by  or  under  the 
autliority  of  some  person  interested  in  the  land  or 
charge  to  which  the  entry  refers. 

(8.)  Provision  may  be  made  by  genei'al  orders 
p.  225.  under  section  one  hundred  and  eighteen  of  the  prin- 

cipal Act  for  modifying  the  provisions  of  that  Act 
with  respect  to  the  formation  and  constitution  of 
district  registries,  and  for  providing  the  mode  in 
which  district  registrars  are  to  be  remunerated ;  but 
nothing  in  any  such  order  shall  affect  the  provisions 
as  to  qualification  contained  in  section  one  hundred 
and  nineteen  of  the  principal  Act  (n). 

{n)  No  Order  has  yet  been  made  under  this  sub-section. 


60  &  Gl  Vict.  c.  05.  321 

23. — (1.)  At  any  time  after  the  passing  of  this    1897  Act, 
Act,  and  subject  to  the  provisions  of  section  twenty     ^^^^-  23- 
of  this  Act  (a),  tlie  Lord  Chancellor  may  enter  into  Provision  for 
an  agreement  witli  the  county  council  of  any  of  the  regint^esor 
three  ridings  of  Yorkshire  for  tlie  transfer  of  the  deeds, 
business  of  the   local  deed  registry  estaljlished  in 
that  riding  to  tlie  office  of  land  registry. 

(a)  This  proviso  appears  only  to  moan  that  an  agreement  under 
this  section  is  not  to  affect  or  prejudice  the  making  or  operation 
of  any  order  as  to  compulsory  registration. 

No  agreement  has  yet  (Dec.  181)8)  been  made  under  this  section. 


(2.)  The  agreement  shall  be  drawn  up  in  accord- 
ance witli  the  i)rinci})lcs  of  sections  one,  three,  and 
four  of  the  Land  Uegistry  (Middlesex  Deeds)  Act,  ^^g-J  ^^ '^''^*- 
1891,  which  provided  for  the  transfer  of  the  Middle- 
sex registry  of  deeds  to  the  land  registry,  and 
shall,  after  approval  by  the  Treasury,  take  effect 
accordingly. 

(3.)  The  whole  of  the  property,  assets,  and  liabili- 
ties of  the  county  council,  in  relation  to  the  local 
registry,  shall  be  included  in  the  transfer,  and  shall 
be  taken  over  bv  the  State  at  a  price  to  be  specified 
in  or  ascertained  under  the  terms  of  the  agreement, 
but  no  sum  shall  be  i)ayable  for  compensation  in 
respect  of  any  future  loss  of  fees  consequent  upon 
such  transfer. 

(4.)  Unless  and  until  an  agreement  as  aforesaid 
is  concluded  the  county  council  may  from  time  to 
time,  at  intervals  of  five  years,  in  the  event  of  their 
suffering  loss,  owing  to  the  business  of  the  local 
registry  Ijcing  diminished  by  reason  of  the  principal 
Act  and  this  Act,  apply  to  the  Treasury  for  com- 
pensation, and  the  Treasury  shall  award  such 
compensation  accordingly. 

(5.)  The  com])ensation  shall  be  made  by  the  pay- 
ment of  a  cai)ital  sum  to  the  county  fund  to  be 
determined  in  case  of  dispute  by  arbitration  in  the 
usual  way  on  the  basis  of  the  receipts  and  ex})cndi- 
ture  in  respect  of  the  local  registry  during  the  three 
years  previous  to   the   claim   bcMug  made,  and   that 

15.  Y 
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1897  Act,    the   county   fund  shall   not   be  placed  in   a  worse 
Sect.  23.     financial  position  by  the  operation  of  the  Act. 

(6.)  All    payments   under   this    section    shall   be 
made  out  of  moneys  to  be  provided  by  Parliament. 

interpreta-  24. — (1.)    All   hereditaments,   corporeal  and  in- 

corjioreal,  shall  be  deemed  land  within  the  meaning 
of  the  principal  Act  and  this  Act(«),  except  that 
nothing  in  this  Act  shall  render  compulsory  the 
registration  of  the  title  to  an  incorporeal  heredita- 
ment, or  to  mines  or  minerals  apart  from  the  surface, 
or  to  a  lease  having  less  than  forty  years  to  run  or 
two  lives  yet  to  fall  in  (/>),  or  to  an  undivided  share 
in  land,  or  to  freeholds  intermixed  and  indistinguish- 
able from  lands  of  other  tenure,  or  to  corporeal 
hereditaments  parcel  of  a  manor,  and  included  in  a 
sale  of  the  manor  as  such. 

{a)  See  note  (c)  to  sect.  4  of  tlie  Act  of  1875,  as  to  the  defini- 
tion of  "  land." 

{b)  These  words  are  repeated  in  Eule  59  applying  compulsory 
registration  to  leaseholds.  As  to  what  leases  are  capable  of 
registration,  see  sect.  11  of  the  Act  of  1875  (p.  141)  ;  and  as  to 
exemptions  from  compulsory  registration,  see  note  (b)  to  sect.  20 
of  this  Act  (p.  311). 

(2.)  In  this  Act  the  expression  ''^^^^''^onal  repre- 
sentative "  means  an  executor  or  administrator. 

Commence-  25.   Tliis  Act  shall  como  into  operation  on  the 

ment  o     c .    ^^^^  j^^^  ^£  j^j-^^r^j,y  qj^q  tliousand  eight  hundred 

and  ninety-eight. 

Short  title  and       26.  Tliis  Act  may  be  cited  as  the  Land  Transfer 
construction.    ^^^^^  jgrj7^  ^j.^j  y|^^ll  ^^  construcd  as  one  with  the 

jorincipal  Act,  and  that  Act  and  this  Act  may  be 
cited  together  as  the  Land  Transfer  Acts,  1875  and 
1897. 
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SCHEDULES. 


THE  FIRST  SCHEDULE.* 

Minor  Amendments  of  the  Principal  Acr.f 

The  Roetions  of  the  principal  Act  mentioned  in  the  first  column 
of  this  Schedule  are  repealed  or  amended  to  the  extent  and  in 
the  manner  set  forth  in  the  third  column. 


Schedule  I. 


Section  in 

Principal 

Act. 


11 


18 


18  (4)  (.5) 


2. 


Subject  Matter. 


Extent  of  Repeal  or  Nature  of  Amendment. 


Only  land  of  freehold  If,  at  any  time,  land  is  found  to  have 
tenure  to  be  rcj?istered.  i  been  registered  with  absolute  or  quali- 
fied title  contrary  to  the  provisions  of 
this  section,  the  registr-atiou  shall  not 
be  annulled,  but  shall  be  deemed  an 
error  not  capable  of  rectification  under 
the  principal  Act,  and  any  person 
suffering  loss  thereby  shall  be  indem- 
nified accordingly. 

Registration  of  leasehold  A  sub-lease  shall,  and  a  term  created 


land. 


Various  rights  and  lia- 
bilities not  to  be  in- 
cumbrances. 


for  mortgage  purposes  shall  not,  be 
deemed  a  lease  within  the  meaning  of 
this  section. 


This  section  shall  include  estate  duty, 
liability  to  repair  the  chancel  of  any 
church,  liability  in  respect  of  em- 
bankments, sea  and  river  walls,  and 
drainage  rights,  customary  rights, 
public  rights,  and  profits  rt  prendre, 
and,  subject  to  the  provisions  of  this 
Act,  rights  acipiired  or  in  course  of 
being  acquired  under  the  L'mitation 
Acts. 


Rights  to  and  in  rcspect|These  sub-sections  shall  apply  only  to 
of  mines  and  niineralsl     rights  created  previously  to  the  regis- 
uottobeiucumbrances.l     tration  of  the  land  or  the  commence- 
ment of  this  Act. 


*  Referred  to  in  sect.  IS. 

t  These  amendments  are  inserted  in  the  sections  of  the  Act  of  ISJo  to 
■which  thev  respectively  refer,  and  discussed  in  the  notes  thereto  respectively. 
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Schedule  I. 


1. 

Section  in    ' 
Principal 
Act. 


IS,  last 
paragraph 


Subject  Matter. 


19  and  28, 

second 
paragraph. 


21 


22 


30—33  and 
35—38. 


Power  for  registrar  to 
note  on  the  register 
the  existence  of  lia- 
bilities mentioned  in 
the  section. 


40 


43 


Discharge  of  incumbran- 
ces created  prior  to  the 
registration  of  theland, 
and  of  registered 
charges. 


No  acquisition  of  title  by 
adverse  possession. 


Creation  of  charges 


Effect  of  transfers  of 
freehold  and  leasehold 
land. 


Transfer  of  charges  . . 


Transmission 
ruptcy. 


on    bank- 


Extent  of  Repeal  or  Nature  of  Amendment. 


The  power  conferred  on  the  registrar 
shall  be  exercised  in  all  cases  where 
the  abstract  of  title  on  first  registra- 
tion or  on  registration  as  qualified  or 
absolute  discloses  the  existence  of  any 
such  liabilities  as  are  mentioned  in 
sub-sections  (4)  and  (5). 

Where  an  easement  is  registered 
as  an  incumbrance,  the  dominant  and 
servient  tenements  shall  be  defined,  if 
practicable  and  required  by  the  par- 
ties. 

Notice  of  a  power  of  re-entry  and 
of  a  right  of  reverter  may  be  entered 
on  the  register  under  this  paragraph. 

These  sections  shall  apply  to  part  dis- 
charges. 


Repealed. 


Charges  created  under  this  section  are 
subject  to  the  provisions  of  the  prin- 
cipal Act  in  respect  of  qualified  or 
possessory  titles. 

In  the  absence  of  anything  to  the  con- 
trary in  the  register,  or  in  the  trans- 
fer, or  (in  the  case  of  leasehold  land) 
in  the  lease,  the  word  "land"  in 
these  sections  includes  the  mines  and 
minerals  if  parcel  thereof. 


A  registered  transferee  for  value  of  a 
charge,  and  his  successors  in  title, 
shall  not  be  affected  by  any  irregu- 
larity or  invalidity  in  the  original 
charge  itself,  of  which  the  transferee 
was  not  aware  when  it  was  trans- 
ferred to  him. 


This  section  shall  not  apply  until  it  is 
certified  in  the  prescribed  manner  by 
the  Court  having  jurisdiction  in 
bankruptcy  that  the  land  or  charge 
is  part  of  the  property  of  the  bank- 
rupt divisible  amongst  his  creditors. 
The  official  receiver  shall  be  entitled 
to  be  registered  pending  the  appoint- 
ment of  a  trustee. 
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1. 

Section  in 

Principal 

Act. 


44,  45, 

83(4) 


49 


50 


58 


66 


78 


81 


Subject  Mutter. 


As  to  married  women 


General   powers   of  dis- 
position over  land. 


Notice  of  leases , 


82,  first 
paragraph. 


83(1) 


Registration   of   restric- 
tions. 


Notices  to  the  Board  of 
Trade  and  others  on 
registration  of  fore- 
shore. 


Title  deeds  to  be  marked 
with   notice 
tration. 


of  regis- 


Loss   or    destruction 
land  certificate. 
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Extent  of  Repeal  or  Nature  of  Amendment. 


These  sections  shall  not  apply  to  the 
case  of  any  woman  married  on  or 
after  1st  January,  1883,  or  to  any 
property  to  wliich  a  married  woman 
is  entitled  for  her  separate  use. 


This  section  includes  power  to  sever  the 
mines  and  minerals  from  the  surface. 


The  words  "made  subsequently  to  the 
last  transfer  of  the  land  on  the  regis- 
ter "  are  repealed. 


The  words  "  for  his  own  sake,  or  at  the 
request  of  some  person  beneficially 
interested  in  such  laud"  are  repealed, 
and  the  section  shall  apply  to  charges 
as  well  as  to  land. 


This  section  shall  not  apply  to  regis- 
tration with  a  possessory  title. 


In  the  ease  of  registration  with  a  pos- 
sessory title,  the  registrar  may  act  on 
such  reasonable  evidence  as  may  be 
prescribed  as  to  the  sufficiency  of  the 
documents  produced,  and  as  to  dis- 
pensing with  their  production  in 
special  circumstances. 


of  Repealed. 


Effect  of  deposit  of  land 
certificate. 

Registration  of  advow- 
sons  and  other  incor- 
poreal hereditaments. 


Notices  of  trusts 


83  (2) 


Undivided    shares 
'     joint  proprietors. 


and 


Repealed. 


The  words  "  enjoyed  in  gross  "  are  re- 
pealed. 


Repealed,  and  the  following  sub-section 
substituted  : — Neither  the  registrar 
nor  any  person  dealing  with  registered 
land  or  a  charge  shall  be  affected 
with  notice  of  a  trust,  express,  im- 
plied, or  constructive ;  and  references 
to  trusts  shaU,  as  far  as  possible,  bo 
excluded  from  the  register. 

Repealed. 
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Schedule  I.  - 


1. 

Section  in 

Principal 

Act. 


83  (3) 


83  (o)  (6) 


84 


126 


12/ 


2. 


Subject  Matter. 


Entry  of  no  survivorship 
or  joint  proprietors. 


Description  boundaries 
and  extent  of  regis- 
tered land. 

Annexation  of  conditions 
to  laud. 


Transfer   of  titles  from 
the  1802  register. 


Registered  land  to  be 
exempt  from  Middle- 
sex and  Yorkshire 
registries. 


3. 


Extent  of  Repeal  or  Nature  of  Amendment. 


The  words  ' '  with  their  consent ' '  are 
repealed,  and  the  following  words  and 
further  provision  are  added  to  this 
sub-section : — Or  of  the  registrar,  after 
inquiry  into  title,  subject  to  an  appeal 
to  the  Court. 

' '  Subj  ect  to  general  rules,  wherever 
registered  land  or  a  charge  is  to  be 
entered  in  the  names  of  two  or  more 
joint  proprietors,  the  registrar  shall 
make  such  entrj' under  this  sub-section 
as  may  be  prescribed,  unless  it  is 
shown  to  his  satisfaction  that  the 
joint  proprietors  are  entitled  for  their 
own  benefit." 

Repealed. 


Conditions  may  be  annexed  to  land  at 
any  time,  and  the  section  shall  apply 
to  any  restrictive  condition  capable  of 
affecting  assigns  by  way  of  notice. 

The  words  "nevertheless  it  shall  not  be 
obligatory  on  any  person  interested 
in  an  estate  registered  under  the  said 
Land  Registry  Act,  1862,  to  cause 
such  estate  to  be  registered  under  this 
Act"  are  repealed. 

The  section  shall  not  apply  to  estates 
and  interests  excepted  from  the  effect 
of  registration  under  a  possessory  or 
qualified  title,  or  to  an  unregistered 
reversion  on  a  registered  leasehold 
title,  or  to  dealings  with  incumbrances 
created  prior  to  the  registration  of  the 
land  (a). 


(«)  See  Rule  122,  p.  3G9. 
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THE  SECOND  SCHEDULE  (a). 

The  following  fees  shall  be  paid  in  districts  where  registration 
of  title  is  compulsory,  and  shall  include  all  necessary  surveying, 
mapping,  and  scrivenery,  and  the  preparation,  issue,  endorse- 
ment, or  deposit,  as  the  case  may  be,  of  a  land  certificate,  office 
copy  registered  lease,  or  certificate  of  charge  ;  discharges  of 
incumbrances,  the  registration  of  any  necessary  cautions,  inhibi- 
tions or  restrictions,  tlio  filing  of  auxiliary  documents  (if  any), 
and  all  other  necessary  costs  of  and  incidental  to  the  completion 
of  each  registration  or  transaction,  whether  under  one  or  under 
several  titles. 

For  possessory  registration,  and  for  transfers,  charges,  and 
transfers  of  charges  for  valuable  consideration  : — 


Value. 


Not  exceedin<i:  1,000/ 

Exceeding  1,000/.  and  not  exceed- 
ing 8,000/. 

Exceeding  8, 000/.  and  not  exceed- 
ing 10,000/. 

Exceeding  10,000/ 


Fees. 


Is.  Gd  for  every  25/.  or  part  of  2.5/. 

3/.  for  the  first  L,000/.,  and  Is.  for  every 

2ol.  or  part  of  2.')/.  over  1,000/. 
71.  for  the  fir.st  3,000/.,  and  1*.  for  every 

50/.  or  part  of  50/.  over  3,000/. 
14/.   for  the  fir.st   10,000/.,   and  Is.  for 

every  100/.  or  part  of  100/.,  up  to  a 

maximum  of  25/.  for  32,000/. 


For  transmissions  and  transfers  not  for  value,  notices  of  leases, 
and  rectification  of  the  register  [and  land]  {b): — 

One  quarter  of  the  above  fees,  according  to  the  capital  value 
of  the  interest  dealt  with,  with  a  minimum  of  Is.  and  a 
maximum  oi  51. 
No  fees  to  be  charged  for  inspection  of  the  register. 


(a)  See  sect.  22  (5)  of  this  Act  (p.  318),  and  the  note  thereto. 

(i)  The  words  "and  laud  and  charge  certificates"  followed  "register"  in 
the  original  bill.  It  was  decided  in  committee  to  include  the  certificates  in 
the  registration  fees  as  above,  but  the  cou.setiuential  correction  was  not  pro- 
perly carried  out  here,  the  words  in  square  brackets  being  accidentally  left 
in,  and  not  being  detected  owing  to  the  rapid  passage  of  the  last  stages  of 
the  bill  on  the  last  dav  of  the  Session. 
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Dated  August  2nd,  1898. 


MEMOEANDUM.* 

The  rules  (after  a  preliminary  interpretation  rule)  are  tlivided 
into  five  parts. 

Part  I.  prescribes  that  the  register  is  to  be  kept  in  three 
divisions,  one  describing  the  property  registered,  the  next  naming 
the  proprietor,  and  the  tliii'd  containing  charges  and  incumbrances. 
This  arrangement  is  not  new,  and  in  fact  follows  a  mode  of 
division  almost  universal  in  registers  of  this  kind.  There  are  also 
to  be  a  map  index  showing  all  registered  land,  and  an  index  of 
proprietors'  names.  The  former,  but  not  the  latter,  is  to  be  open 
to  general  public  inspection. 

Part  II.  corresponds  generally  to  Part  I.  of  the  Act  of  1875, 
and  ancillary  sections  in  the  later  portions  of  that  Act.  It  deals 
with  the  first  entry  of  land  on  the  register,  taking  possessory  title 
first  (Pules  17  to  24),  then  absolute  title  (Pules  25  to  41),  and 
then  qualified  title  (Pule  42).  A  possessory  title — to  which  the 
compulsory  provisions  refer — may  be  registered  on  production  of  a 
conveyance  on  sale  to  the  applicant,  or  a  statutory  declaration  by 
the  applicant  or  his  solicitor,  stating  that  he  is  entitled  to  the 
land.  In  either  case  sufficient  particulars  must  be  furnished  to 
enable  the  land  to  bo  identified  on  the  ordnance  map.  Any 
necessary  surveying  for  this  pui'pose  is  to  be  done  by  the  Land 
Pegistry  surveyors  free  of  charge  (Pule  21G).  Variations  follow 
(Pules  43  to  57)  for  the  case  of  leasehold  land,  tlie  principal  of 
which  is  Pule  44  requiring  the  lease  to  be  produced  as  well  as  the 


*  This  Memorandum  is  prefixed  to  the  official  edition  of  the  rules. 
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other  usual  evidence.  This  heading  also  includes  (Ttules  45  to  50 
and  DO  to  57)  important  modifications  of  sections  11  to  16,  34,  36, 
and  37  of  the  Act  of  1875  made  under  a  special  power  contained 
in  section  22  (6)  (b)  of  the  Act  of  1897,  for  assimilating  the  mode 
of  reffisterins:  leasehold  and  freehold  titles.  In  Rules  58  to  60 
compulsory  registration  is  applied  to  the  grant  of  leases  and 
dealinsrs  with  leasehold  land  held  under  leases  havino^  not  less 
than  two  lives  to  fall  in  or  forty  years  still  to  run.  These  rules 
are  also  made  under  a  special  power  in  section  22  (6)  (g)  of  the 
Act  of  1897,  as  limited  by  section  24  of  the  same  Act.  Then 
follow  (Rules  61  to  67)  variations  for  the  registration  of  sj)ecial 
classes  of  hereditaments,  such  as  manors,  advowsons,  rents, 
mines,  &c.,  under  section  82  of  the  Act  of  1875,  and  partial 
interests  such  as  cellars,  flats,  and  undivided  shares;  also  (Rules 
68  to  72)  variations  for  the  case  of  settled  land  under  sections  68 
and  69  of  the  Act  of  1875,  and  section  6  of  the  Act  of  1897 ;  and 
(Rule  73)  a  provision  as  to  intermixed  freeholds  and  copyholds 
under  section  67  of  the  Act  of  1875.  Cautions  against  the  entry 
of  land  on  the  register  (Rules  72  to  77)  are  also  included  in  this 
part,  and  a  provision  (Rule  78)  intended  to  remove  a  difficulty 
arising  in  districts  where  registration  of  title  is  compulsory,  on  the 
wording  of  section  20  (1)  of  the  Act  of  1897,  in  respect  to  the 
vesting  of  the  legal  estate  where  a  mortgage  or  sub-sale  takes  place 
immediately  after  a  conveyance  on  sale. 

Part  III.  of  the  rules  corresponds  more  or  less  with  Part  11.  of 
the  Act  of  1875  :  dealing  with  registered  transfers  of  land,  charges, 
transfers  of  charges,  and  transmissions  on  death  and  bankruptcy. 
This  part  includes  (Rules  92  to  94)  further  adaptations  of  the 
Act  of  1875  assimilating  registered  dealings  with  leaseholds 
to  the  like  dealings  with  freeholds,  under  the  special  power  in 
section  22  (6)  (b)  of  the  Act  of  1897.  This  part  of  the  rules  also 
contains  detailed  provision  for  various  classes  of  transfers  of  com- 
paratively rare  occurrence.  The  rules  applicable  to  ordinary  cases 
will  be  found  at  the  beginning  of  each  heading.  Some  general 
provisions  (Rules  146  to  165)  applicable  to  all  classes  of  trans- 
actions in  the  registry  are  placed  at  the  end  of  the  part,  and 
should  be  studied,  especiall}'  Rules  156  to  158  as  to  execution 
and  attestation,  and  Rule  160  as  to  delivery  at  the  registry  for 
registration,  and  as  to  priority.  Rules  121  to  126  are  made  under 
a  special  power  contained  in  section  22  (6)  (c)  for  adapting  to 
sub-mortgages  and  to  incumbrances  prior  to  registration  the  provi- 
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slons  of  tho  Act  of  1875  Mith  rej^ard  to  charges.  Hitherto  tlie 
first  of  these  kinds  of  incumbrances  could  only  be  protected  in- 
directly on  the  register  by  cautions,  &c.,  while  though  the  second 
were  capable  of  registration  by  way  of  notice,  subsequent  dealings 
with  them  (except  discharges)  could  not  be  registered.  The  rules 
as  to  transmissions  on  death  include  provisions  as  to  settlements 
and  settled  land.  They  are  also  supplemented  by  llules  171  to  174 
(in  the  next  part)  as  to  notices  of  liability  to  death  duties. 

Tart  IV.  corresponds  with  portions  of  Tart  III.  of  the  Act 
of  1875,  and  carries  out  certain  provisions  of  sections  18, 19,  20,  83 
and  84  of  the  same  Act,  and  of  sections  13,  15,  22  (6)  (f)  and  (h) 
of  the  Act  of  1897.  It  comprises,  in  short,  every  authorised 
entry  in  the  register  which  does  not  amount  to  a  transfer,  charge, 
transfer  of  charge,  or  transmission  of  proprietorship,  r.r/.,  notices 
of  leases,  death  duties,  restrictive  conditions  as  to  user,  cautions, 
inhibitions  and  restrictions,  and  the  creation  of  liens  by  deposit  of 
certificates. 

In  Part  V.  matters  incidental  to  the  system,  but  not  usually 
involving  entries  on  the  register,  are  dealt  with.  The  most  im- 
portant of  these  are  Eules  204  to  208  as  to  land  certificates  and 
certificates  of  charge  ;  Ptules  209  to  221  as  to  maps,  and  the  mode 
of  describing  laud  and  boundaries  on  the  register,  including  the 
exact  ascertainment  of  property  boundaries ;  Pules  222  to  230  as 
to  searches,  including  ollicial  searches,  and  searches  by  telegraph ; 
Rules  231  to  247  as  to  appeals  from  the  registrar  and  applications 
to  the  Court — ^\\nc\l  are  all  to  be  referred  to  the  senior  judge  of 
the  Chancery  Division  in  person ;  and  Rule  271  regulating  soli- 
citors' costs  for  applications  and  transactions  relating  to  registered 
laud  according  to  an  ad  valorem  scale,  and  Rule  280  fixing  the 
commencement  of  the  rules  for  1st  November,  1898,  the  date 
already  fixed  by  Order  in  Council  (of  18th  July)  for  the  com- 
mencement of  compulsory  registration  in  the  County  of  London, 
beginning  with  the  parishes  of  Ilampstead,  Marylebone,  St. 
Pancras,  and  St.  George's,  Hanover  Square.* 

The  rules  are  made  under  the  power  contained  in  section  111  of 
the  Land  Transfer  Act,  1875,  as  modified  by  section  22  (2)  ((i) 
and  (7)  of  the  Land  Transfer  Act,  1897. 

Any  rules  so  made  are  to  be  deemed  to  be  within  the  powers 

*  This  has  since  been  postponed,  by  Order  in  Council  of  20th  October,  1898,  to 
1st  January,  1899  (p.  463). 


332  The  Land  Teansfer  Rules,  1898. 

conferred  "by  the  Acts,  and  are  to  be  of  the  same  force  as  if  enacted 
in  the  Acts.     (Act  of  1875,  sect.  Ill  (7).) 

liiiles  are  to  be  laid  before  Parliament  (if  sitting)  within  tlu^ee 
weeks  after  they  are  made,  or  (if  not)  within  three  weeks  of  the 
beginning  of  the  next  session  (sect.  111).  Being  made  by  the 
Lord  Chancellor,  they  also  come  within  the  operation  of  the  Rules 
Publication  Act,  1893  (56  &  57  Yict.  c.  66),  imder  section  1  of 
which  Act  notice  of  the  proposal  to  make  them,  and  of  the  place 
where  copies  of  the  draft  are  to  be  obtained,  must  be  published  in 
the  Gazette  forty  days  before  they  are  made.  The  required  notice 
in  the  case  of  these  rules  was  published  on  the  5th  of  April.  The 
rules  were  made  on  the  2nd  of  August,  and  laid  on  the  table  of 
both  Houses  of  Parliament  the  next  day. 

AU  existing  rules  made  under  the  same  power  (except  a  special 
set  of  rules  made  in  1892  applicable  to  Small  Holdings  created 
under  the  Small  Holdings  Act  of  that  year)  are  rescinded 
(Rule  279) — the  present  rules  incorporating  the  rescinded  rules, 
with  alterations.  There  will  also  remain  two  rules  (made  on  the 
1st  of  January,  1876,  and  the  29th  of  December,  1897)  under 
section  126  of  the  Act  of  1875  as  to  the  transfer  of  titles  from  the 
register  kept  under  the  Land  Registry  Act,  1862  (Lord  West- 
bury's  Act)  to  the  register  kept  under  the  Land  Transfer  Acts. 
The  fees  are  provided  for  in  a  separate  order  to  be  made  under 
section  112  of  the  Act  of  1875,  gazetted  on  the  26th  of  July. 
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GENEEAL  EULES  (a). 

I,  the  Eiglit  Honourable  Ilardinge  Stanley,  Earl  of  Halsbury, 
Lord  Higli  Chancellor  of  Great  Britain,  with  the  advice  and 
assistance  of  the  Honourable  8ir  Ford  North,  a  judge  of  the 
Chancery  Division  of  the  High  Court  of  Justice,  Robert  Hallett 
Holt,  Esq.,  registrar  of  the  Land  Registry,  Sir  Howard  War- 
burton  Elphinstone,  Bart.,  barrister-at-law,  chosen  by  the  General 
Council  of  the  Bar,  James  William  Clark,  Esq.,  barrister-at-law, 
cliosen  by  the  Board  of  Agriculture,  and  Benjamin  Greene  Lake, 
Esq.,  solicitor,  chosen  by  the  Council  of  the  Incorporated  Law 
Society,  by  virtue  and  in  pursuance  of  the  Land  Transfer  Acts, 
1875  and  1897,  and  of  all  other  powers  and  authorities  enabling 
in  that  behalf,  do  make  tlie  following  General  Rules  for  the 
purpose  of  carrying  the  said  Acts  into  execution. 

Dated  this  2nd  day  of  August,  1898. 

HALSBUEY,  C. 

(a)  The  rule-making  power  is  contained   in  sect.   Ill   of   the  Act 
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of  1875,  as  modified  by  sect.  22,  sub-sects.  2,  fl,  and  7  of  the  Act 
of  1897. 

Any  rules  made  are  to  be  deemed  to  bo  within  the  powers  conferred 
by  the  Acts,  and  are  to  be  of  the  same  force  as  if  enacted  in  the  Acts. 
(Aft  of  187.5,  sect.  Ill,  sub-sect.  7.) 

Eules  are  to  be  laid  before  Parliament  (if  sitting)  within  three 
weeks  after  they  are  made,  or  (if  not)  within  three  weeks  of  the 
Itof^imiing-  of  the  next  session.  (Sect.  111.)  Being  made  by  the 
Lord  Chancellor,  they  also  come  within  the  operation  of  the  Rules 
Publication  Act,  1893  (56  &  57  Vict.  c.  66),  under  sect.  1  of  which 
Act  notice  of  the  proposal  to  make  them,  and  of  the  place  whoro 
copies  of  the  draft  arc  to  bo  obtained,  must  bo  publislied  in  tlio 
Gazette  forty  days  before  they  are  made.  Under  sect.  2  oi  the 
same  Act,  the  rule-making  authority  (which  appears  in  this  case 
to  be  the  Lord  ClianceUor  alono)  may  certify,  for  special  reason,  that 
any  rule  shall  come  into  immediate  operation. 

Interpretation. 

1.— (1)  In  these  rules  "  the  Act  of  1875  "  and  "  the  Act  of 
1897  "  mean  the  Land  Transfer  Acts  of  those  years  respectively, 
and  "  the  Acts  "  has  a  corresponding  meaning. 

(2)  The  Interpretation  Act,  1889,  is  to  apply  for  the  purpose 
of  the  interpretation  of  these  rules,  as  it  applies  for  the  purpose  of 
the  interpretation  of  an  Act  of  Parliament,  except  so  far  as  it  may 
be  inconsistent  with  the  Acts  or  these  rules  (/>). 

Unless  there  is  something  inconsistent  in  the  context  or  in  the 
Acts : — 

(3)  "  Land  charge "  (c)  means  a  rent  or  annuity  or  principal 
moneys  payable  by  instalments,  or  otherwise,  with  or  without 
interest,  charged  (whether  upon  the  application  of  any  person  or 
not)  otherwise  than  by  deed,  upon  land,  under  the  provisions  of 
any  Act  of  Parliament  for  seciu-ing  to  any  person  either  the  moneys 
spent  by  him  or  the  costs,  charges,  and  expenses  incmTcd  b}'  him 
under  such  Act,  or  the  moneys  advanced  by  him  for  repapng  the 
moneys  spent,  or  the  costs,  charges,  and  expenses  incurred  by 
another  person  under  the  authority  of  an  Act  of  Parliament ;  and 
a  charge  under  the  thirty-fifth  section  of  the  Land  Drainage  Act, 
18()l;  or  under  the  twenty-ninth  section  of  the  Agricultural 
Holdings  (England)  Act,  1883;  but  does  not  include  a  rate  or 
scot. 

(4)  "Mines  and  minerals"  include  rights  of  entry,  search  and 
user,  and  other  rights  and  reservations  incidental  to,  or  requii-ed 
for  the  purpose  of  giving  full  effect  to,  the  enjoyment  of  rights  to 
mines  and  minerals,  or  of  property  in  mines  and  minerals. 

B.  Z 
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(5)  "  Statutory  declaration  "  includes  affidavit. 

(6)  "  The  Eemuneration  Order,  1882,"  means  the  general  order 
made  in  pursuance  of  the  Solicitors'  Remuneration  Act,  18.S1. 

{b)  The  most  important  provision  of  the  Interpretation  Act  in 
relation  to  these  rules  is  sect.  31,  to  the  el5ect  that  expressions  used  in 
rules  are  to  have  the  same  meanings  as  in  the  Act  under  which  the 
rules  are  made.  See,  in  this  connection,  the  interpretation  sections, 
4  of  the  Act  of  1875  (p.  130),  and  24  of  the  Act  of  1897  (p.  322).  The 
following  sections  of  the  Interpretation  Act  may  also  he  referred  to 
(though  several  of  them  only  repeat  express  provisions  contained  in 
the  A'ct  of  1875):  sects.  1  (as  to  gender  and  number),  3  ("month," 
"land,"  "oath"  and  "affidavit"),  4  ("county"),  5  ("parish"),  6 
("county  coui't"),  19  ("person"),  20  ("writing"),  21  ("statutory 
declaration"),  25  ("ordnance  map"),  26  (as  to  the  effect  of  a  rule 
authorizing  service  by  post),  32  (as  to  the  exercise  of  powers  and 
duties),  and  37  (as  to  exercise  of  statutory  powers  between  the  passing 
and  the  commencement  of  an  Act). 

(c)  "  Land  charge."  The  expression  is  only  used  once,  viz.,  in 
Eule  116.  The  definition  follows  the  definition  in  sect.  4  of  the  Land 
Charges  Eegistration  and  Searches  Act,  1888,  adding  to  it  the  words 
"  whether  upon  the  application  of  any  person  or  not,"  which  exclude 
the  distinction  drawn  in  Quee?i  v.  Registrar  of  Land  Registry,  24 
a.  B.  D.  178. 


Part  I. — The  Eegister. 

This  part  (in  pui'suance  of  sub-clause  (1)  of  sect.  Ill  of  the  Act  of 
1875)  shows  the  mode  in  which  the  Eegister  is  to  be  made  and  kept. 
In  effect,  it  differs  only  in  a  few  particulars  from  the  mode  in  which 
the  Eegister  is  kept  now  under  the  Act  of  1875. 

2.  The  Register  shall  consist  of  three  portions  {d),  called  the 
Property  Register,  the  Proprietorship  Register,  and  the  Charges 
Register.  In  the  case  of  corporeal  hereditaments,  a  plan  of  the 
land  {e)  shall  be  filed  in  the  Registry.  The  title  to  each  registered 
property  shall  bear  a  distinguislung  number. 

{d)  The  three  divisions  of  the  Eegister  were  instituted  in  the  begin- 
ning of  land  registration  by  sect.  14  of  Lord  Westbury's  Act  of  1862, 
and  experience  has  shown  them  to  be  satisfactory.  It  may  be  men- 
tioned also  that  all  the  continental  systems  described  in  the  Blue  Book 
of  1896,  on  German  and  Austrian  registration,  agree  in  following  a 
similar  division.  It  may  be  said,  applying  the  analogy  of  an  account, 
that  the  Proprietorship  Eegister  gives  the  name  of  the  person  in  whose 
name  the  account  is  for  the  time  being  kept,  the  Property  Eegister 
gives  the  credit  side,  and  the  Charges  Eegister  the  debit. 

(e)  A  plan  affords  the  most  complete  and  accurate  means  of  describ- 
ing the  laud  registered,  simplifying  the  indexing  of  properties,  i:»revent- 
ing  overlapjping  of  boundaries,  and  facilitating  subsequent  deahngs 
with  different  portions  of  the  property. 
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3.  Tlie  Property  Register  shall  contain  the  description  of  the 
land  comprised  in  the  title  (/),  with  a  reference  to  the  filed  plan 
thereof,  and  such  notes  as  have  to  be  entered  relating  to  the  owner- 
ship of  tlio  mines  and  minerals  {(j)  ;  to  exemption  (//)  from  any  of 
the  liabilities,  rights  and  interests  mentioned  in  sect.  18  of  the  Act 
of  1870,  as  amended  by  the  Act  of  18*J7  ;  to  easements,  rights  to 
profits  u  prcinlre,  conditions  and  covenants  for  the  benefit  of  the 
land,  and  other  like  matters  (/) ;  and  as  to  the  value  of  the  land  (,/), 

(/)  For  details  as  to  the  maps  and  verbal  descriptions  of  land,  see 
Eules  209  to  221. 

{g)  For  details  as  to  mines  and  minerals,  see  soot.  18of  the  Actof  1870, 
paras,  ic)  {d),  and  Kules  G4,  17G,  177.     See  interpretation,  Kule  1  (4). 

{h)  As  to  exemptions,  see  Rule  175  (p.  384). 

(/)  The  easements,  «S:c.  referred  to  in  this  rule  are  appurtenant  ease- 
ments, &c.  Easements,  &c.  against  the  land  are  dealt  with  under 
Kule  7.  It  will  be  for  consideration  in  each  case  to  what  extent  it  is 
advisable  to  enter  these  on  the  Register  ;  they  follow  the  land,  whether 
expressly  registered  or  not.     See  the  Act  of  1875,  sects.  30,  35. 

\j)  See  Eulo  203  (p.  392). 

4.  "When  pieces  of  land  are  added  to  or  are  removed  from  the  (/.) 

property,  the  addition  or  removal  shall,  where  it  is  practicable,  be 

noted  in  the  Property  Register,  and  marked  upon  the  filed  plan. 

{k)  This  will  always  be  practicable  in  the  case  of  pieces  removed, 
but  where  a  piece  is  to  be  added  to  an  existing  plan  it  is  possible  that 
some  discretion  may  be  desu-able. 

5.  In  the  case  of  leasehold  land,  a  reference  to  the  registered 
lease,  and  such  particulars  of  the  lease,  and  of  the  exceptions  or 
reservations  therefrom  (if  any)  as  the  applicant  may  desire,  and 
the  Registrar  approve ;  and  a  reference  to  the  lessor's  title,  if 
registered ;  shall  be  entered  in  the  Property  Register. 

6.  The  Proprietorship  Register  shall  state  whether  the  title  is 
absolute,  qualified,  or  possessory,  and  shall  contain  the  name, 
address,  and  description  of  the  proprietor  of  the  land,  and  cautions, 
inhibitions,  and  restrictions  affecting  his  right  of  disposing  thereof. 

See,  further,  as  to  address  for  service,  Rule  260  (p.  406). 

7.  The  Charges  Register  shall  contain  incumbrances  prior  to 
registration,  charges,  and  other  incumbrances  (including  notices  of 
leases  {1^)  and  of  estates  in  dower  or  by  the  cui'tesy  (/.-) ),  and  such 
notes  as  have  to  be  entered  relating  to  covenants,  conditions,  and 
other  rights  adversely  affecting  the  land :  and  shall  also  contain 
all  such  dealings  with  registered  charges  and  incumbrances  as  are 
capable  of  registration. 

(A-')  Eules  166  to  169  (p.  381).  (F)  Eule  170  (p.  382). 
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8.  Charges  and  other  incumbrances  may,  if  the  Eegistrar  thinks 
fit,  be  entered  in  a  separate  book,  and  if  so  entered  shall  be  referred 
to  in  the  Charges  Register.  Subsequent  dealings  therewith  shall 
be  registered  by  being  entered  in  the  book  wherein  the  charge  or 
incumbrance  is  registered. 

This  is  found  convenient  in  cases  where  tliere  are  many  charges 
affecting  the  same  property,  or  many  properties  affected  by  the  same 
charge. 

9.  In  districts  where  registration  of  title  is  compulsory  the 
Register  shall  be  bound  in  volumes,  according  to  parishes :  and 
w'here  land  comprised  in  one  title  lies  in  more  than  one  parish,  the 
proprietor  may  determine  under  which  parish  the  title  shall  be 
registered.  An  extra  parochial  place  may  be  treated  as  a  separate 
parish  having  its  ow^n  volume  of  the  Register,  or  may  be  treated 
as  part  of  any  of  the  adjoining  parishes,  as  the  Registrar  may  in 
each  case  deem  most  convenient. 

10.  Wlien  there  are  several  entries  in  the  Register  affecting 
portions  of  a  title  or  charge,  a  plan  may  be  made,  showing  the 
portions  affected  by  each  entry,  and  such  plan  shall  be  referred  to 
in  the  Regrister. 
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11.  Any  landowner  who  desires  it  may  have  the  Register  of  his 
title  bound  in  a  separate  volume,  on  such  terms  (if  any)  as  the 
Registrar  may  think  fit. 

12.  There  shall  be  kept  in  the  Registry  an  Index  Map  (/)  which 
shall  show  the  position  and  extent  of  every  registered  property  by 
means  of  a  tint  of  colour,  together  with  the  number  of  the  title 
under  w^hich  it  was  first  registered.  A  separate  Index  Map  shall 
be  made  of  leasehold  titles,  and  of  lands  affected  by  the  registra- 
tion of  incorporeal  hereditaments. 

There  shall  also  be  kept  an  Index  of  proprietors'  names  {at)  in 
alphabetical  order,  showing  the  numbers  of  the  titles,  charges,  or 
incumbrances  of  which  the  several  persons  appearing  in  it  are  pro- 
prietors. It  shall  be  kept  up  to  date  by  cancelling  the  obsolete 
names  and  numbers,  as  well  as  by  making  all  necessary  additions 
from  day  to  day. 

{I)  The  Index  Map.  The  uses  of  this  map  are  various.  It  is  the 
only  certain  means  of  preventing  double  registrations  of  the  same 
land,  and  overlapping  of  boundaries.  Being  open  to  general  public 
inspection  (Eule  14),  it  is  a  check  upon  fraud  and  mistake  in  the  first 
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registration  of  land.     In  case  of  tlie  number  tjf  a  title  being  lost,  it 
furnishes  a  ready  moans  of  recovering  it. 

(wi)  The  Name  Index  will  bo  found  useful  by  executors,  trustees, 
including  trustees  in  l>ankruptcy,  who  have  to  administer  estates  the 
particulars  of  which  are  unknown  to  them. 

13.  A  list  shall  also  bo  kept  of  pending  applications  to  enter  land 
in  the  register,  showing  the  parish  or  place,  the  name  and  address 
of  the  applicant,  and  the  number  of  the  application  in  each  ease. 

14.  The  Index  Maps,  and  the  list  of  pending  applications  (but 
no  other  book,  map,  plan,  or  document),  shall  be  open  to  general 
public  inspection  at  any  time  during  office  hours  (ii).  The  index 
of  proprietors'  names  shall  be  open  to  the  inspection  of  the  regis- 
tered proprietors  only.  Provided  that  if  any  person  shall  satisfy 
the  registrar  that  he  is  interested  generally  in  the  property  of  any 
proprietor — for  instance,  as  his  trustee  in  bankruptcy,  or  his  execu- 
tor or  administrator — he  may  inspect  that  index  also. 

(«)  By  means  of  a  search  in  the  Index  Map,  and  the  list  of  pending 
applications,  a  purchaser  of  unregis4;ered  land  can  make  himself  safe 
from  the  risk  of  a  concealed  registration.  The  prohibition  against 
inspection  of  other  documents  is  in  accordance  with  sect.  22  (7)  of  the 
Act  of  1897  (p.  320). 

15.  Where  any  clerical  error  or  error  of  a  like  nature  is  dis- 
covered in  the  register,  or  in  any  plan  or  document  referred  to 
therein,  which  can  be  corrected  without  detriment  to  any  regis- 
tered interest,  the  registrar  may  (if  he  thinks  fit,  and  after  giving 
any  notices,  and  calling  for  any  evidence  or  obtaining  any 
assent  he  may  deem  proper)  cause  the  necessary  con-ection  to 
be  made. 

16.  The  registrar  may,  at  any  time,  after  such  inquiry,  and 
the  giving  of  such  notices,  if  any,  as  he  may  consider  proper,  and 
upon  the  production  of  such  evidence  as  is  requii'ed  by  these  rules, 
or  he  may  deem  necessary,  withdi'aw  fi'om  the  register  by  cancel- 
lation or  otherwise,  any  lease,  incumbrance,  charge,  note,  notice, 
or  other  entry,  which  he  is  satisfied  has  determined  or  ceased,  or 
been  discharged,  or  for  any  other  reason  no  longer  affects  ur 
relates  to  registered  land ;  and  may  also  from  time  to  time  make 
any  formal  alterations  in  the  register  as  to  any  change  in  the 
name  or  addi'ess  of  any  registered  proprietor  or  other  person,  or 
otherwise,  as  he  may  deem  proper. 
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PAET  II. — First  Registration. 
Possessor//  Title. 

For  the  effect  of  a  possessory  title,  see  sect.  6  of  tlio  Act  of  187o. 
These  rides  determine  the  practice  on  compulsory  registration.  Their 
general  effect  appears  to  he  that  the  convej'auces  on  sale  which  give 
rise  to  compulsory  registration  shall  be  drawn  and  completed  exactly 
in  the  same  manner  as  they  are  now.  When  executed,  each  convey- 
ance, with  a  copy  for  filing,  and  an  application  in  stereotyped  form, 
will  be  left  in  the  registry  with  the  ad  valorem  fee.  (Fee  Order  A., 
p.  434.)  The  land  registry  officials  are  to  do  all  the  rest,  returning  the 
deed  to  the  applicant  as  soon  as  the  copy  has  been  compared  with  the 
original.  Registration  in  the  land  registry  renders  a  Middlesex  memo- 
rial unnecessary  (see  paragraph  14  of  the  First  Schedule  to  the  Land 
Registry  Middlesex  Deeds  Act,  1891,  post,  p.  4C4),  so  that  it  seems 
possible  that  in  Middlesex  compulsory  registration  need  not  cause  any 
appreciable  increase  of  trouble  in  the  completion  of  sales,  or  any  delay 
beyond  what  is  now  experienced  in  the  return  of  documents  from  official 
custody. 

See  also  the  practical  observations  at  pages  61  to  64,  Chapter  VIII. 

As  to  costs,  see  Rules  269  and  271  (b),  (e),  (i),  (j). 

Where  the  application  is  not  made  on  sale,  an  alternative  method, 
by  means  of  a  statutory  declaration  as  to  possession  is  also  provided. 

As  to  variations  for  leaseholds  and  settled  land,  see  2}ost,  Rules  43 
to  45,  18,  and  68  to  73. 

17.  Application  for  registration  witli  a  possessory  title  shall  be 
made  by  delivering  at  the  registry  a  written  application  to  the 
effect  of  Form  I  in  the  First  Schedule  hereto,  accompanied  by  either 

(a)  A  conveyance  on  sale  to  the  applicant,  or 

(b)  A  statutory  declaration  by  the  applicant  or  his  solicitor  in 

Form  2  in  the  Fii-st  Schedule  hereto,  or  to  that  effect, 

accompanied  by  the  latest  document  of  title  (if  any)  in 

the  possession  or  under  the  control  of  the  applicant. 

The  application  shall  in  either  case  contain  or  be  accompanied 

by  sufficient  particulars,  by  plan  or  otherwise,  to  enable  the  land 

to  be  fully  identified  on  the  ordnance  map.     If  the  application 

is  for  registration  in  the  name  of  a  nominee,  or  is  made  by  a 

purchaser  (o),  the  consent  in  writing  (p)  of  the  nominee,  or  of  the 

vendor,  or  his  solicitor  ((/),  shall  also  be  left  with  the  application. 

See  sects.  5,  C,  and  8  of  the  Act  of  1875  (pp.  132,  134,  137). 

(o)  by  a  purchaser — Tlie  purchaser  referred  to  is  the  purchaser 
mentioned  in  sect.  5  (1)  of  the  Act  of  1875,  who  has  not  completed  his 
purchase.  'V\'here  the  purchase  money  has  been  paid,  the  consent  of 
the  vendor  is  no  longer  required. 

(p)  These  consents  can  be  added  at  the  foot  of  the  application. 

{g)  It  would  seem  that  the  nominee  must  consent  personally. 
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18.  It  shall  not  be  necessary  to  state  in  tlie  application  whether 
the  property  is  subject  to  any,  or,  if  any,  what  incumbrances,  con- 
ditions, or  other  burdens.  If,  however,  any  statement*  as  to  sucli 
matters  is  made  tlierein,  they  shall  be  referred  to  in  the  charges 
register.  But  the  title  will  not  bo  investigated  by  the  registrar, 
and  registration  with  a  possessory  title  only  will  not  affect  or 
prejudice  the  enforcement  of  any  estate,  right,  or  interest  adverse 
to  or  in  derogation  of  the  title  of  the  first  registered  proprietor 
and  subsisting  or  capable  of  arising  at  the  time  of  registration  of 
such  proprietor,  whether  such  estate,  right,  or  interest  appears  in 
the  register  or  not. 

The  latter  part  of  this  rule  repeats  the  effect  of  sect.  8  of  the  Act 
of  1875. 

19.  When  an  application  complying  ^\■ith  Rule  17  has  been 
delivered,  and  the  entries  and  plan  have  been  duly  settled,  the 
registration  shall  be  effected  as  of  the  day  on  which  and  in  the 
priority  in  which  the  application  was  delivered  at  the  registry ; 
and  the  land  certificate  shall  be  prepared  and  shall  either  be 
handed  to  the  applicant,  or  (if  he  prefers  it)  be  deposited  in  the 
registry. 

It  is  conceivetl  that  this  rule  implies  that  priority  of  estate  will  bo 
governed  by  priority  of  application,  as  is  now  the  rule  in  the  Middlesex 
and  Yorkshire  Deeds  Registries,  as  to  the  priority  of  subsequent  deal- 
ings on  the  register  by  reference  to  priority  of  appHcation.  See 
Eule  IGO  {post,  p.  379). 

20.  If  a  deed  or  other  document  of  title  is  delivered  with  the 
api)lication,  it  shall  be  marked  with  notice  of  the  registration  and 
with  the  number  of  the  title,  and  shall  at  the  applicant's  option 
either  be  retained  in  the  registry,  or  be  delivered  to  him,  a  copy 
or  sufficient  abstract  thereof  for  filing  being  furnished  by  him,  if 
required. 

See  Eules  252,  254,  as  to  the  copy  (p.  405). 

21.  Where  the  deeds  produced  to  be  marked  imder  sect.  72  of 
the  Act  of  1875  are  numerous,  the  registrar  may  act  upon  a 
statutory  declaration  by  the  solicitor  of  the  applicant  to  the  effect 
that  all  the  lands  included  in  the  application  are  dealt  with  by  the 
deeds  produced,  and  that  the  deeds  produced  are  all  the  deeds 
necessary  to  be  marked,  for  the  purposes  of  that  section,  in  order 
to  give  notice  to  any  person  deahng  with  the  land  of  the  fact  of 
registration. 

See  the  section  referred  to,  p.  198. 

*  Sec  Precedent  II.  (p.  473) ;  and  Model  Register,  1,  C.  (p.  507). 
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22.  If  in  any  case  it  is  proved  to  the  satisfaction  of  the  registrar 
by  the  statutory  declaration  of  the  applicant's  solicitor,  or  other- 
\yise,  that  any  document  of  title  requiring  to  be  marked  under 
that  section  cannot  be  produced,  the  registrar  may  complete  the 
registration  ■without  such  production. 

23.  No  entry  in  the  charges  register  shall  be  made  on  a 
registration  with  a  possessory  title,  except  as  provided  by  Rules  18 
and  54. 

24.  Where  the  land  included  in  any  application  for  registration 
is  subject  to  the  jurisdiction  of  the  Middlesex  or  Yorkshire  Regis- 
tries of  Deeds,  the  registration  shall  be  deemed,  for  the  purpose  of 
removing  the  land  fi^om  that  jurisdiction,  to  have  taken  place  at 
the  beginning  of  the  day  on  which  the  application  is  delivered 
at  the  land  registry,  and  prior  to  any  registration  on  that  day  of  a 
memorial  in  the  local  deed  registry. 

As  registration  removes  the  land  from  the  jurisdiction  of  the  local 
deed  registries,  it  seems  necessary  to  have  some  rule  determining  the 
exact  moment  at  which  the  removal  is  to  be  deemed  to  take  place. 
Otherwise  a  conflict  might  arise  for  priority  between,  say,  a  mortgage 
of  unregistered  land,  registered  in  the  deed  registry,  and  a  conveyance 
of  the  same  land  registered  in  the  land  registry  on  the  same  day.  Under 
this  rule,  the  conveyance  would  have  the  priority.  Registration  of  a 
possessory  title  is  equivalent  to  and  renders  unnecessary  the  registration 
of  a  memorial  of  the  conveyance.  (Land  Registry  (Middlesex  Deeds) 
Act,  1891,  Sched.  I.,  para.  \4,  jjost,  p.  464.) 

Absolute  Title. 

For  the  effect  of  an  absolute  title,  see  sect.  7  of  the  Act  of  1875. 
These  rules  should  be  read  in  connection  with  sects.  6  and  17  of  that 
Act.  A  deposit  of  21.  to  meet  incidental  expenses  is  also  required  under 
Eule  263  (p.  407).  See,  also,  as  to  costs,  Eules  269  to  271  (p.  409),  and 
sect.  73  of  the  Act  of  1875  (p.  199) ;  as  to  fees,  the  fee  order  (p.  433). 

25.  Application  for  registration  with  an  absolute  title  shall  be 
made  by  delivering  at  the  registry  a  written  application  to  the 
effect  of  Form  -3  in  tlie  First  Schedule  hereto  (p.  415).  Such 
application  shall  state  the  county  and  parish  or  place  in  which 
the  land  is  situate,  and  the  name  of  the  estate,  or  other  short 
particulars  sufficient  to  identify  it. 

26.  If  the  applicant  for  registration  desires  to  annex  conditions 

to  the  land  under  the  provisions  of  sect.  84  of  the  Act  of  1875,  as 

amended  by  the  Act  of  1897  (p.  207),  such  conditions  shall  be 

stated  in  or  delivered  with  the  application. 

This  Rule  does  not  apply  to  restrictive  covenants  already  affecting 
the  title.     They  appear  on  the  abstract  of  title,  and  are  entered  on  the 
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register  as  a  matter  of  course.     The  annexation  of  conditions  under 
sect.  81  is  not  recommended  except  on  actual  sales. 

27.  AVhen  the  application  is  for  registration  in  the  name  of  a 
nominee,  or  is  made  by  a  purchaser,  the  consent  in  writing  of  the 
nominee,  or  of  the  vendor  or  his  solicitor,  shall  be  delivered  with 
the  application. 

See  sects.  5,  11,  of  the  Act  of  I87o  (pp.  132,  140).  The  consent 
can  be  written  at  the  foot  of  the  application. 

28.  Where  any  land  comprised  in  an  application  for  registra- 
tion is  below  high-water  mark  at  ordinary  spring  tides,  the  fact 
shall  be  stated  in  the  application,  and  the  notices  required  by 
sect.  6G  of  the  Act  of  1870  (p.  19;i)  shall  be  prepared  by  the  appli- 
cant and  served  through  the  registry  within  seven  days  after  the 
delivery  of  the  application. 

As  to  service  of  notices,  see  Rules  2-36  to  2o9,  pp.  405,  406,  and 
sects.  90,  91,  of  the  Act  of  1875  (p.  210). 

29.  There  shall  also  be  delivered  with  the  application  an  abstract 
of  title  in  the  usual  form,  together  with  all  such  deeds  and 
documents  relating  to  the  title  as  the  applicant  has  in  his  posses- 
sion or  under  his  control,  including  opinions  of  counsel  abstracts, 
contracts  for  or  conditions  of  sale,  requisitions,  replies  and  other 
like  documents  in  regard  to  the  title ;  and  also  a  list  of  the  tenants 
and  occupiers  of  the  land.  Any  other  documents  required  to  be 
produced  in  support  of  the  abstract  shall  also  be  delivered  with 
the  application,  or  upon  its  delivery  a  time  and  place  shall  be 
appointed  for  their  production.  A  schedule  of  all  documents 
delivered  at  the  registry  in  support  of  the  abstract  shall  be  left 
with  the  documents. 

See,  also,  as  to  abstracts  and  documents,  Eules  252  to  255,  p.  405. 

30.  All  searches  and  inquiries  which  the  registrar  shall  consider 
necessary  in  the  examination  of,  or  in  relation  to,  the  title  shall  be 
made  by  such  person  and  in  such  manner  as  the  registrar  shall 
direct. 

31.  The  title  shall  be  examined  by  or  under  the  superintendence 
of  the  registrar  in  accordance  with  the  usual  conveyancing  practice, 
subject  as  follows  : — 

(a)  The  whole  or  any  portion  of  the  examination  of  the  title 
may  be  referred  by  the  registrar,  if  he  thinks  fit  [a),  for  the 
B.  A  A 
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opinion  of  one  of  the  examiners  of  title  appointed  under 
Rule248  (p.  404), and  the  registrar  may  act  on  such  opinion. 

(h)  Where  the  land  has  been  sold  under  order  of  Court,  or 
where  the  title  has  been  fully  investigated  on  a  recent 
purchase,  the  examination  may  be  modified  in  such 
manner  as  the  registrar  may  think  fit. 

(a)  See  note  (d)  to  sect.  Ill  of  the  Act  (p.  221). 

32.  An  advertisement  of  the  application  shall  be  inserted  at 
least  once  in  the  London  Grazette,  and  shall  also  be  inserted  in  such 
local  and  other  newspaper  or  newspapers,  for  such  number  of 
times  and  at  such  intervals  of  time,  as  shall  be  fixed  by  the 
registrar  in  each  case,  gi'S'ing  the  name  and  address  of  the  appli- 
cant, the  name  and  short  description  of  the  land,  and  the  county 
and  parish  or  place  in  which  it  is  situate ;  and  requiring  objec- 
tions (if  any)  to  be  made  before  the  expiration  of  a  stated  period 
not  less  than  two  months  from  the  appearance  of  the  latest 
advertisement. 

The  cost  of  these  advertisements  varies  from  about  11.  to  about  3/., 
according  to  tlie  amount  of  advertising  required,  in  fixing  which  the 
circumstances  of  the  title  and  the  value  of  the  property  are  taken  into 
consideration. 

33.  With  a  view  to  the  saving  of  expense,  the  advertisements 
of  two  or  more  applications  may  be  grouped,  if  the  registrar 
approves :  and  the  advertisement  in  the  London  Grazette  shall  be 
in  the  tabular  form  given  in  Form  4  (p.  415)  in  the  First  Schedule 
hereto. 

34.  The  applicant  shall  furnish  all  information  that  the  regis- 
trar may  require,  and  notices  shall  be  served  on  the  tenants  and 
occupiers  and  such  other  persons  (if  any)  as  the  registrar  shall 
deem  necessary. 

See  as  to  notices,  Eules  256  to  2o9  (p.  405),  and  sects.  90,  91,  of  the 
Act  of  1875  (p.  210). 

35.  Any  person  may,  by  notice  in  writing  (h),  signed  by  himself 
or  his  solicitor,  and  delivered  at  the  registry,  object  to  the  registra- 
tion. Such  notice  shall  state  concisely  the  grounds  of  the  objection, 
and  give  the  address  in  the  United  Kingdom  of  the  person  delivering 
the  notice,  and,  if  it  is  delivered  by  a  solicitor,  shall  give  the  name 
and  address  of  the  j)erson  on  whose  behalf  it  is  given. 

(b)  Precedent  VII.,  p.  477. 

36.  The  registrar  shall  thereupon  give  notice  to  the  applicant 
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of  tlie  oLjoction,  and  the  title  shall  not  bo  registered  as  absolute 
until  the  objection  has  either  been  withdrawn  or  otherwise  disposed 
of.  Tlio  aj^plicant  may  obtain  an  appointment  before  the  registrar 
for  the  hearing  of  any  objection,  and  shall  give  the  objector  at 
least  seven  clear  days'  notice  of  such  appointment.  If  the  objector 
does  not  appear  at  tlio  time  appointed  his  objection  shall  be  treated 
as  withdra^vn,  unless  the  registrar  allows  another  appointment  to 
be  made.  At  the  hearing  of  the  objection  any  party  may  be 
heard  in  person  or  by  his  counsel  or  solicitor. 

37.  Where  any  person  so  objecting  to  registration  desires  to 
have  any  entry  for  his  protection  made  in  the  register,  he  shall 
proceed  in  the  same  manner  as  is  directed  with  respect  to  applica- 
tions made  under  Rule  178  (p.  385),  unless  the  applicant  for 
registration  consents  to  the  entry  being  made. 

38.  Wlien  all  requisitions  and  objections  (if  any)  have  been  dis- 
posed of,  the  proper  entries  for  the  register  shall  be  drawn  by  the 
registrar,  and  approved  by  the  applicant  or  his  solicitor ;  and  at 
the  expiration  of  the  time  fixed  by  the  advertisements,  and  by  any 
notices  that  may  have  been  directed,  and  after  the  requirements  of 
sects.  70  and  7'2  of  the  Act  of  1875  (p),  have  been  complied  ^^-ith, 
the  registration  shall  be  completed :  and  the  documents  of  title, 
other  than  such  as  have  under  these  rules  to  be  retained  in  the 
registry  (q),  shall  be  delivered  to  the  applicant. 

(p)  Pages  t!)C),  198.  {q)  Eule  162,  p.  379. 

39.  The  land  certificate  shall  tliereupon  be  prepared,  and  shall 

either  be  delivered  to  the  proprietor,  or,  if  he  prefers  it,  be  deposited 

in  the  registry. 

See  Rules  204  to  206  (p.  393)  as  to  land  certificates,  and  sect.  8  of  the 
Act  of  1897  (p.  290). 

40.  Incumbrances,  conditions,  and  other  burdens  (including  fee 
farm  grants,  or  other  grants  reserving  rents  or  services)  to  which 
the  fee  simple  estate  in  the  land  may  be  subject,  shall  be  entered 
in  the  register  in  accordance  with  the  title  produced ;  and  may  be 
entered  either  directl}',  or  by  reference  to  the  instruments  by  which 
they  are  created,  or  by  setting  out  extracts  tlierefrom. 

41.  The  evidence  to  show  that  the  requirements  of  sect.  70  (/■)  of 
the  Act  of  1875  have  been  complied  with,  shall  be  a  statutt^rj' 
declaration  in  Form  5  (.v)  in  the  First  Sehodulo  hereto. 

(/•)  Page  196.  (s)  Page  116. 
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Qualified  Title. 

42.  If  upon  au  application  for  an  absolute  title  it  appears  to  the 
registrar,  upou  the  examination  of  the  title,  that  a  qualified  title 
only  ought  to  be  entered  on  the  register,  and  the  applicant  on  being 
informed  thereof  requests  in  writing  that  such  qualified  title  should 
be  entered,  the  registrar  shall  frame  the  proper  entries  for  the 
register,  and  shall  obtain  the  applicant's  approval  of  them,  and 
shall  register  the  qualified  title  accordingl3\ 

As  to  qualified  title,  see  sect.  9  of  the  Act  of  187-5  (p.  137). 

Leasehold  Land. 

43.  The  provisions  of  the  foregoing  rules  with  regard  to  appli- 
cations for  registration  of  freehold  land  shall  apply  generally  to 
applications  for  registration  of  leasehold  land  (/),  and  any  necessary 
alteration  in  the  forms  shall  be  made  ;  and  the  words  "  conveyance 
on  sale  "  in  Rule  17  (a)  shall  be  read  as  including  a  grant  or  assign- 
ment of  a  lease  or  sub-lease. 

if)  See  sect.  11  to  16  of  the  Act  of  1875,  as  amended  by  these  rules 
(see  Eule  57). 

44.  The  lease,  in  all  cases  when  it  is  in  the  possession  or  under 
the  control  of  the  applicant,  and  in  other  cases  a  copy  thereof,  shall 
be  delivered  with  the  application. 

45.  Application  may  be  made  for  the  registration  of  leasehold 
land  with  absolute  or  with  possessory  title. 

This  and  the  next  five  rules,  and  Rules  55  to  57,  are  made  under 
the  special  power  contained  in  sect.  22,  sub-sect.  (6)  (b)  of  the  Act  of 
1897  (p.  319). 

The  Act  of  1875  treated  leasehold  land  in  a  very  difi'erent  manner 
to  freehold  land,  especially  in  making  no  provision  for  possessory 
registration  thereof,  and  introducing  somewhat  elaborate  provisions 
as  to  the  lessor's  title  (which  is  really  only  a  part  of  the  lessee's  title), 
and  also  in  recj^uiring  the  original  lease  to  be  permanently  deposited  in 
the  registry  in  all  cases — a  provision  which  is  disliked  by  lessees,  and 
which  renders  it  impracticable  to  register  leases  that  are  mortgaged, 
or  where  the  land  comprised  in  the  lease  has  been  divided. 

The  amendment  of  these  provisions  being  somewhat  intricate  work, 
and  no  matter  of  principle  being  involved  in  it,  the  Act  of  1897  left  it 
to  bo  effected  by  rules. 

The  main  results  of  the  rides  thus  made  are  that  leasehold  land  can 
be  registered  in  the  same  way  as  freehold,  namely,  with  absolute, 
cjualiiied,  or  possessory  title ;  qualified  title  has  to  be  applied  for,  in 
the  first  instance,  as  absolute  (Rule  49)  ;  and  absolute  title  includes 
the  lessor's  title  as  well  as  the  lessee's  (Rule  46).  ]^[ost  leaseliold  titles 
will  therefore  appear  as  qualified  or  possessory.  The  leaseliold  land 
certificate  is  to  be  in  substantially  the  same  form  as  that  of  freehold 
land  (Rule  55) 
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46.  When  an  absolute  title   is  required,   no  person   shall   bo 

registered  as  proprietor  of  leaseliold  land  until  and  unless  the  title 

both  to  the  leaseliold  and  the  freehold,  and  to  any  intermediate 

leasehold  that  may  exist,  is  approved  by  the  registrar. 

See  auto,  p.  1  13.  Tho  rule  corrfsponds  to  sect.  0  fp.  134)  of  the 
Act  of  187o  as  to  freoliold  land.  Whoro  the  lessor  is  registered  as 
proprietor  of  tlio  freeliold  with  absolute  title — though  (as  explained 
ante,  pp.  183,  181)  this  is  not  conclusive  proof  of  his  power  to  grant 
leases — .strict  evidence  would  not,  as  a  rule,  bo  rerpiired  for  tho 
registration  of  tho  lessee's  title  as  absolute  also,  unless  there  should 
be  on  the  register  entries  casting  doubt  on  the  lessor's  power  to  lease.* 
The  required  evidence  would  usually  bo  found  in  the  documents  filed 
or  deposited  in  the  registry  itself.  In  other  cases  leaseholders  will 
probably  prefer  to  proceed  under  Eule  49. 

47.  The  effect  of  registration  of  a  person  as  first  proprietor  of 
leasehold  land  with  an  absolute  title  shall  be  that  stated  in  sect.  13 
of  the  Act  of  1875  as  the  effect  of  registration  with  a  declaration 
that  the  lessor  had  an  absolute  title  to  grant  the  lease  under  which 
the  land  is  hold. 

See  a7ite,  p.  144.     (See  p.  143  for  the  section  referred  to.) 

48.  The  registration  of  a  person  as  first  proprietor  of  leasehold 

land  with   a   possessory  title   sliall   not   affect   or   prejudice   the 

enforcement  of  any  estate,  right,  or  interest  (whether  in  respect  of 

the  lessor's  title  or  otherwise)  adverse  to  or  in  derogation  of  the 

title  of  such  first  registered  proprietor,  and  subsisting  or  capable 

of  arising  at  the  time  of  the  registration  of  such  proprietor ;  but, 

save  as  aforesaid,  shall  have  the  same  effect  as  registration  witli  an 

absolute  title. 

See  ante,  p.  145.  This  Eule  corresponds  to  sect.  8  (p.  137)  of  tho 
Act  of  1875  as  to  freehold  land. 

49.  Where  an  absolute  title  to  leasehold  laud  is  required,  and 
on  the  examination  of  the  title  it  appears  to  the  registrar  that  the 
title,  either  of  the  lessor  to  the  reversion,  or  of  the  lessee  to  the 
lease,  can  be  established  only  for  a  limited  period,  or  subject  to 
certain  reservations,  the  registrar  may,  upon  the  request  in  writing 
of  the  person  applying  to  be  registered,  by  an  entr}^  made  in  the 
register,  except  from  the  effect  of  registration  the  title  of  the  lessor 
to  grant  the  lease,  or  any  estate,  right,  or  interest  arising  before  a 
specified  date,  or  arising  under  a  specified  instrument,  or  other\\ise 
particularly  described  in  the  register :  and  a  title  registered  subject 


*  See  pp.  87,  88. 
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to  any  such  exception  shall  be  called  a  qualified  title,  and  the 
registration  of  a  person  as  proprietor,  subject  to  such  exception, 
shall  not  affect  or  prejudice  the  enforcement  of  any  estate,  right,  or 
interest  so  appearing  by  the  register  to  be  excepted ;  but  save  as 
aforesaid  shall  have  the  same  effect  as  registration  with  an  absolute 
title. 

See  ante,  p.  1-16.  This  rule  corresponds  to  sect.  9  (p.  137)  of  the 
Act  of  1875  as  to  freehold  laud. 

Where  the  lessor's  title  is  not  producible  (which  will  be  a  verj^  usual 
case),  the  abstract  will  commence  with  the  lease  only,  and  the  title  will 
be  registered  with  a  qualification  to  the  effect  that  the  title  of  the 
lessor  is  excepted  from  the  registration.  In  the  case  of  a  term  of 
years  such  a  qualification  would  not,  apparently,  require  a  special 
condition  of  sale.  (See  Vendor  and  Purchaser  Act,  1874,  s.  2,  extended 
by  the  Convej-ancing  Act,  1881,  s.  3  (1),  to  underleases.)  Where  the 
lessor's  title  is  producible,  the  entry  to  be  made  in  regard  to  it  will 
depend  upon  the  evidence.  Where  a  lease  is  being  registered  by  the 
original  lessee,  the  leasehold  title  will,  of  course,  consist  of  the  lease 
onl}',  and  possibly  a  mortgage  thereof.  In  other  cases,  also,  where 
the  lease  is  recent,  and  the  lessor's  title  is  not  investigated,  there  will 
be  very  little  to  do  in  the  way  of  examination  of  title.  In  these  cases 
the  fee  for  registration  can  be  reduced.     (Fee  Order,  Eule  2,  p.  437.) 

A  lease  registered  on  its  first  grant  should  not,  even  where  the 
lessor's  title  is  wholly  unproducible,  be  registered  with  possessory 
title,  but  (at  the  least)  with  a  qualification  excluding  the  lessor's  title 
only.  Wliere  a  lease  is  thus  registered  on  its  first  grant  it  is  appre- 
hended that  the  fee  payable  under  Rule  2  of  the  Fee  Order  would  be 
Httle  (if  at  all)  above  the  fee  for  a  possessory  title.  But  an  advertise- 
ment in  the  London  Gazette  (costing  lOs.)  would  seem  to  be  obligatory 
under  Eule  32. 

50.  In  eases  where  any  intermediate  leasehold  estate  exists 
between  the  freehold  reversion  and  the  leasehold  estate  which  is 
the  subject  of  registration,  the  words  "lessor"  and  "lease"  in 
these  rules,  and  in  sects.  13  and  35  of  the  Act  of  1875,  shall 
be  read  as  including,  and  also  applying  to,  a  sub-lessor  and  a 
sub-lease. 

See  pp.  143  and  168  for  the  sections  referred  to. 

51.  Where  several  leases  are  vested  in  the  same  proprietor,  they 
may,  on  his  application  in  writing,  and  with  the  approval  of  the 
registrar,  be  registered  under  one  number,  or  may  be  grouped 
under  various  numbers  as  may  be  considered  most  convenient  for 
the  jjurpose  of  saving  expense  and  facilitating  future  transactions. 

Builders  and  others  who  deal  in  ground  rents  will  probably  find  this 
rule  useful  in  keeping  their  titles  in  order  and  preventing  confusion. 
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52.  On  the  registration  of  any  leasehold  land  held  under  a  lease 
containing  a  prohibition  against  alienation  Avithout  license,  the 
registration  shall  ho  with  a  qualified  title  only  :  and  all  estates, 
rights,  interests,  powers,  and  remedies,  under  such  lease,  arising 
upon,  or  by  reason  of,  any  alienation  Avithout  license,  shall  be 
expressly  excepted  from  the  effect  of  registration. 

Apart  from  this  rule,  it  would  liavo  been  necessary,  on  every  transfer 
of  sucli  a  lease,  for  the  registrar  to  inquire  for  the  license  of  the  lessor, 
whicli  would  liiivo  involved  the  production  of  more  or  less  strict  evidence 
that  the  person  giving  the  license  was  in  fact  the  owner  of  the  rever- 
sion for  the  time  being.  Considering  that  in  practice  purchasers  of 
leaseholds  arc  usually  satisfied  with  a  license  from  the  person  in  receipt 
of  the  rent,  without  making  strict  inquiry  into  his  title,  such  a  pro- 
ceeding in  the  case  of  a  registered  lease  would  have  been  found 
oppressive.  As  already  explained  {ante,  p.  73),  there  is  notliing 
prejudicial  in  the  use  of  the  term  "qualified  title,"  and  the  expedient 
here  adopted  will  enable  the  cpestion  of  license  to  be  treated  exactly 
as  it  is  now  with  unrog'istered  land,  each  successive  purchaser  satis- 
fying liimself  as  to  the  license  in  his  own  case.  It  may  be  remembered 
that  the  lessor's  right  to  take  advantage  of  any  irregularity  in  respect 
of  such  a  license  is  gone  as  soon  as  he  has  received  rent  with  know- 
ledge of  the  assignment  without  license.  {Roe  d.  Greyson  v.  Ilcirriaon, 
2  T.  E.  425.) 

53.  Where  a  lease  affecting  land  already  registered  is  registered 
in  pui'suance  of  these  rules,  notice  of  the  registration  thereof  shall 
be  given  to  the  registered  proprietor  of  the  land  ;  or  of  the  superior 
lease  out  of  which  the  lease  is  granted,  as  the  case  may  be ;  and  if 
no  valid  objection  be  made  within  twenty- eight  days  after  serA-ice 
of  the  notice,  the  lease  shall  be  noted  against  the  title  to  the  free- 
hold or  to  the  superior  lease  in  the  same  manner  as  notices  of  leases 
have  to  be  entered  under  sects.  50  and  51  of  the  Act  of  1875,  and 
these  rules. 

SeeEules  166  to  169,  p.  381. 

54.  Where,  on  the  registration  of  freehold  or  leasehold  land,  it 
appears  that  there  is  a  lease  or  sub-lease,  as  the  case  may  he,  already 
registered  affecting  the  same  land,  a  reference  to  such  lease  or  sub- 
lease shall,  if  the  registrar  so  dii'ect,  be  entered  in  the  Charges 
Register. 

55.  The  provisions  as  to  land  certificates  of  sect.  10  of  the  Act 
of  1875,  as  amended  by  sect.  8  of  the  Act  of  1897,  shall  apply  to 
leasehold  land. 

56.  "\Mien  a  lease  and  a  reversionary  lease  to  take  effect  in  pos- 
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session  upon,  or  at  any  time  within  one  montli  after,  tlie  expiration 
of  that  lease,  are  so  held  that  the  beneficial  interest  under  both 
instiTiments  belongs  to,  or  is  in  the  power  or  under  the  control  of 
the  same  person  or  persons,  such  leases,  so  far  as  they  relate  to 
lands  comprised  in  both  instruments,  shall  be  deemed  for  the  pur- 
poses of  sect.  11  of  the  Act  of  1875  to  create  one  continuous  term. 

See  the  section  referred  to  (p.  140).  The  practice  of  taking  rever- 
sionary leases,  which  together  with  the  unexpired  residue  of  a  sub- 
sisting term  make  up  a  term  of  twenty-one  years  or  more,  raised  a 
question  on  the  construction  of  sect.  11  which  this  rule  decides  in 
favour  of  the  admissibility  of  the  leaseholder's  entire  interest  to  the 
register  of  leasehold  land. 

In  districts  where  registration  is  compulsorj',  it  would  also  seem  to 
have  the  effect  of  rendering  registration  compulsory  wherever  the 
aggregate  term  amounts  to  forty  years.     See  Eiile  59. 

57.  The  following  portions  of  the  Act  of  1875,  dealing  with 
the  registration  of  leasehold  land,  shall  be  deemed  to  have  been 
omitted  therefrom : 

Section  11.     From  "  wdth  the  addition  "  to  the  word  "  held  " 
at  the  end  of  the  paragraph,  and  from  "every  applicant" 
to  "  the  registered  lease." 
Sections  12,  14,  15,  16.     The  whole. 
Section  34.     From  "  Upon  completion  "  to  the  end. 
Sections  36  and  37.     The  whole. 

See  note  to  Eule  45,  p.  344. 

This  repeal  of  sects.  11  (part),  12,  14,  16  (pp.  140,  142,  144,  146),  are 
consequential  on  the  foregoing  Rules  45  to  50,  55  and  56.  Sects.  34 
(p.  167),  36,  and  37  (p.  170)  are  abrogated  on  account  of  Eules  92  to 
94  (p.  358). 

Aiiplicafion  to  the  Grant  of  Leases  and  Dealings  vnth  Lease- 
hold Land  of  the  Provisions  of  the  Act  of  1897  tvith 
respect  to  Compidsorij  Registration. 

These  three  rules  are  made  under  a  special  power,  contained  in  sect. 
22  (6)  (g)  and  limited  by  sect.  24  (1)  of  the  Act  of  1897  (see  pp.  320, 
322). 

58.  An  Order  in  Council,  made  under  sect.  20,  sub-sect.  1,  of 
the  Act  of  1897,  shall,  in  the  absence  of  anything  to  the  contrary 
in  the  Order,  extend  to  sales  of  leasehold  as  well  as  of  freehold  land, 
and  to  grants  of  leases  and  underleases. 

See  the  section  referred  to  (p.  311)  and  the  Order  in  Council  of  18th 
July,  1898  (p.  51). 
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59.  The  effect  of  can  Order  so  made  shall  be  that  as  regards  land 
in  the  county  or  part  of  a  county  comprised  in  the  Order  an  assign- 
ment on  sale  of  a  lease  or  underlease,  having  at  least  forty  years  to 
run,  or  two  lives  yet  to  fall  in,  and  a  grant  of  a  lease  or  underlease 
for  a  term  of  forty  years  or  more,  or  for  two  or  more  lives,  executed 
after  the  day  specified  in  the  Order,  and  cai)aLle  of  registration, 
shall  operate  only  as  an  agreement,  and  shall  not  pass  any  legal 
estate  to  the  assignee  or  lessee  unless  or  until  he  is  registered  as 
proprietor  of  the  lease  or  underlease. 

As  to  what  leases  are  capable  of  registration,  see  sect.  1 1  of  the  Act 
of  1875  (p.  141),  and  llule  oG. 

60.  The  expressions  "  assignment  on  sale  "  and  "  grant  of  lease 
or  underlease  "  in  the  preceding  rule  shall  liave  a  meaning  corre- 
sponding to  that  given  to  the  expression  "  conveyance  on  sale  "  by 
sect.  20,  sub-section  2,  of  the  Act  of  1897. 

See  the  section  referred  to  (p.  313),  and  note  tliereto. 

Manors,  Advotvsons,  Rents,  Tithes,  and  other  Incorporeal 
Hereditaments,  3Iines  and  Minerals,  severed  from  the 
Land,  Cellars,  Flats,  and  similar  Hereditaments,  and 
undivided  Shares  in  Land. 

61.  Application  for  registration  of  manors,  advowsons,  rents, 
tithes,  or  other  incorporeal  hereditaments,  mines  and  minerals 
severed  from  the  land,  cellars,  ilats,  and  other  similar  hereditaments, 
and  undivided  shares  in  land,  shall  be  made  according  to  the  rules 
above  prescribed  in  the  case  of  absolute  and  possessory  titles  re- 
spectively, and  shall  be  proceeded  with  in  the  same  manner  subject 
only  to  such  modifications  as  the  nature  of  the  case  may  require 
and  the  registrar  may  approve. 

These  registrations  arc  mainly  authorized  by  sect.  82  of  the  Act  of 
1875  (p.  203).  The  following  Eules  62  to  67  contain  some  special 
provisions  as  to  the  several  kinds  of  property  enumerated. 

62.  On  the  registration  of  a  manor  the  applicant  shall  leave  in 
the  registry  a  plan  of  the  lands  (if  any)  alleged  to  be  the  demesne 
lands  of  the  manor,  other  than  lauds  held  by  copy  of  Court  roll. 

The  demesne  lands  include  the  commons  and  wastes  (subject  to  rights 
of  common,  &.v.,  see  sect.  18  of  the  Act  of  1875,  p.  148) ;  as  to  which 
it  will  bo  necessary  to  have  a  plan,  in  order  to  mark  the  registration 
on  the  index  map.     See  form  of  application,  Precedent  VI.,  p.  477. 
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63.  On  the  registration  of  a  rent  or  titlies,  or  rent-charge  in 
lieu  of  tithe,  the  applicant  shall  leave  in  the  registry,  with  the 
application,  a  plan  of  the  lands  out  of  which  they  are  issuing,  or 
such  other  information  as  may  be  necessary  for  identifying  such 
lands  on  the  ordnance  map. 

64.  On  the  registration  of  mines  and  minerals  severed  from  the 
land,  a  plan  showing  as  accui'ately  as  is  practicable  the  surface 
under  which  the  mines  and  minerals  lie  shall  be  deposited  in  the 
registry,  together  with  such  other  plans,  sections,  and  further 
descriptions  (if  any)  as  the  registrar  may  deem  necessary  for  the 
purpose  of  identifying  such  mines  and  minerals,  and  also  together 
with  full  particulars  of  any  appurtenant  rights  of  access,  or  rights 
incidental  to  the  working  of  the  mines  and  minerals  that  may  be 
subsisting  and  intended  to  be  entered  in  the  register. 

as  accurately  as  is  practicable— Where  the  boundaries  of  grants 
of  minerals  are  described  by  reference  to  faults,  it  is  not  always 
possible  to  delimit  exactly  the  surface  under  which  they  lie. 

The  present  system  of  conveyancing  affording  no  certain  guide  to 
the  ownership  of  mines  and  minerals  that  have  not  been  opened  and 
worked,  it  will,  probably,  not  be  usual  to  grant  absolute  title  to 
them  in  a  general  way  on  mere  documentary  evidence.  But  under 
sect.  18  (4)  and  (5)  of  the  Act  of  1875,  as  amended  by  the  First 
Scliedule  of  the  Act  of  1897  (p.  149'^,  dealings  with  the  mines  and 
minerals  under  registered  land,  apart  from  the  surface,  require  to  be 
registered ;  so  that  in  respect  of  the  period  since  the  registration  of 
the  surface  (or,  in  the  case  of  land  already-  registered  at  the  com- 
mencement of  the  Act  of  1897,  since  the  1st  of  January,  1898),  the 
documentary  title  to  the  minerals  will  be  a  safe  one. 

65.  On  the  registration  of  a  proprietor  of  a  flat  or  floor,  or  part 
of  a  flat  or  floor  of  a  house,  or  of  a  cellar  or  tunnel  or  other  under- 
ground space  apart  from  the  surface,  a  plan  shall  be  fm-nished  of 
the  surface  under  or  over  which  the  tenement  to  be  registered  lies, 
and  such  fui-ther  verbal  or  other  description  as  the  registrar  may 
deem  necessary,  together  with  notes  of  any  appurtenant  rights  of 
access,  in  common  with  others  or  not,  or  obligations  affecting 
other  tenements  for  the  benefit  of  tlie  tenement  the  title  to  which 
is  being  registered. 

This  and  the  next  rule  would  seem  to  apply  equally  to  the  case 
where  the  hereditament  in  question  forms  part  of  an  ordinary  tene- 
ment, the  title  to  which  is  being  registered. 

66.  Before  completing  any  such  registration  with  an  absolute 
or  qualified  title,  notices  shall  be  given  to  the  owners  and  also  to 
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the  occupiers  of  the  other  tenements  immediately  above  and  below 
and  (where  in  the  same  building)  adjoining  laterally  to  the  tene- 
ment wliich  is  the  subject  of  the  apidication,  and  to  smh  other 
persons  (if  any)  as  the  registrar  may  dii-ect. 

For  the  purposes  of  tliis  rule,  a  person  in  possession  or  receipt  of 
the  rents  and  profits  is  taken  to  be  the  owner  on  production  of  a 
statutory  declaration  by  the  applicant  or  his  solicitor. 

67.  On  the  registration  of  different  persons  as  proprietors  of 
undivided  shares  in  land,  the  registration  of  more  shares  than  one 
may,  if  the  proprietors  thereof  so  desire,  and  subject  to  the  approval 
of  the  registrar,  bo  made  under  one  title,  and  in  such  case  tlie 
share  held  by  each  proprietor  shall  be  specified  in  the  proprietor- 
ship register.  If  the  shares  are  registered  under  separate  titles 
the  share  to  which  each  title  relates  shall  be  stated  in  the  property 
register. 

Sect.  1  i  of  tlio  Act  of  1897  (p.  304)  autliorizes  the  registration  of 
undivided  shares,  which  was  formerly  prohibited  b}'  sect.  83  (2)  of 
the  Act  of  1875  (p.  204). 

Settled  Land. 

See  generally  as  to  settled  land,  sect.  6  of  the  Act  of  1897  (pp.  281  et 
seq.),  enlarging  and  amplifying  sect.  08  of  the  Act  of  l87o  (p.  194), 
and  the  Dissertation  on  Settlements  (pp.  11.5  to  122). 

It  will  be  remembered  that  there  is  only  one  way  of  registering  a 
"  proprietor"  under  the  Land  Transfer  Acts— life  estates,  estates  tail, 
reversions,  &c.  (except  in  respect  of  leases),  are  not  recognised.  The 
registered  proprietor  may  be  a  beneficial  owner  in  fee  simple  or  a 
tenant  for  life  under  the  Settled  Laud  Acts,  or  a  trustee  with  power  of 
or  trust  for,  sale,  or  the  mere  nominee  of  another  person  beneficially 
entitled.  The  protection  afforded  for  settlements  consists  entirely  in 
the  system  of  restrictions  and  inhibitions  instituted  by  sects.  57  to  59 
of  the  Act  of  1875  (p.  188),  with  a  trifling  amendment  of  sect.  58  in 
the  First  Schedide  of  the  Act  of  1897  (p.  325),  as  to  which  see  Eules 
188  to  19G,  and  notes  thereto  (pp.  388  to  390). 

68.  Application  for  registration  of  settled  land  (a)  may  be  made 
by  any  person  capable  of  being  registered  as  proprietor,  with  the 
consent  of  the  other  persons  (if  any)  whose  consent  or  concurrence 
is  necessary  to  a  sale  by  that  person. 

(«)  Precedent  III.,  p.  475. 

69.  In  the  case  of  an  application  for  registration  with  possessory 
title  the  proper  restriction  sliall  be  left  with  the  application,  or  the 
registrar  shall  be  furnished  Avith  the  information  necessary  to 
enable  him  to  draw  the  proper  restriction. 
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70.  In  framing-  restrictions  and  inhibitions  for  tlie  protection 
of  settled  land,  it  sball  not  be  the  duty  of  the  trustees  or  of  tbo 
registrar  to  protect  the  interests  of  any  person  who  would  not 
have  been  a  necessary  party  to  a  sale  or  mortgage  thereof  if 
the  land  had  been  unregistered ;  but  it  shall  be  the  duty  of  the 
trustees,  or,  if  there  are  no  trustees,  of  the  registrar,  to  give  notice 
of  the  restrictions  and  inhibitions  to  such  of  the  beneficiaries  (if 
any)  as  the  registrar  shall  direct,  and  any  such  person  can,  if  he 
desires  (but  at  his  own  risk),  lodge  a  caution  or  apply  for  an 
inhibition. 

71.  The  restrictions  and  inhibitions  given  in  Forms  6  to  10 
(pp.  416,  417)  in  the  First  Schedule  hereto,  shall  apply  respec- 
tively to  the  various  cases  set  forth  in  those  forms,  and  may  be 
modified  according  to  circumstances  as  the  parties  may  require  and 
the  registrar  may  deem  fit. 

72.  The  settlement,  whether  consisting  of  one  or  of  several 
documents,  or  a  copy  or  abstract  thereof,  may  be  filed  in  the 
registry  for  safe  custody  and  future  reference.  It  shall  not  be 
referred  to  in  the  register,  but  shall  be  filed  separately  under  the 
number  of  the  title  to  which  it  relates. 


Freehold  Intermixed  tvith  Copyhold  Land. 

73.  Where  it  is  uncertain  whether  any  land  proposed  to  be 
registered  is  of  freehold  or  of  copyhold  tenure,  a  note  shall  be 
entered  in  the  register  to  the  effect  that  it  is  doubtful  whether  the 
land  is  of  freehold  or  of  copyhold  tenure,  and  that  the  registration 
is  made  without  prejudice  to  any  right  that  may  arise  if  it  is 
subsequently  ascertained  that  the  land  is  of  copyhold  tenure. 

See  sect.  67  of  the  Act  of  1875  (p.  194). 

Caution   cKjainst   Entry    of  Land  on    the   Rec/ister  under 
Section  60  of  the  Act  o/1875. 

74.  A  caution  against  entry  of  land  on  the  register,  lodged  under 
the  60th  section  of  the  Act  of  1875  (p.  101),  shall  be  in  Form  11 
(p.  417)  in  the  First  Schedule  hereto,  and  shall  be  signed  by  the 
person  lodging  the  caution  or  his  solicitor,  and  shall  contain  an 
address  for  service  in  the  United  Kingdom,  and  shall  refer  to, 
and  be  accompanied  by,  sufficient  particulars,  by  plan  or  otherwise. 
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to  identify  on  tlie  proper  ordnance  map  the  land  to  wliicli  the 
caution  relates. 

75.  In  the  case  of  a  manor  or  an  advowson  or  other  incorporeal 
hereditament,  the  names  of  the  county  and  parish  or  place  and 
such  other  particulars  (if  any)  as  the  registrar  may  deem  necessary 
shall  be  furnished. 

76.  The  statutory  declaration  in  support  of  the  caution  shall  be 
in  Form  12  in  the  First  Schedule  hereto,  and  shall  be  delivered 
with  the  caution  (see  p.  417). 

77.  The  period  to  be  limited  by  the  notice  to  be  served  on  the 
person  lodgin^^  the  caution  under  the  G2nd  section  of  the  Act  of 
1870  (p.  li)'2)  shall  be  fourteen  days,  or  such  other  period  (not 
being  less  than  seven  days)  as  the  registrar  may,  under  special 
circumstances,  direct.  The  notice  shall  be  in  Form  13  in  the 
First  Schedule  hereto  (see  p.  418). 

Convef/ance  and  Mortgage  prior  to  coriiputsorg  Registration. 

78.  "When  a  conveyance  on  sale  of  land  in  any  county  or  part 
of  a  county  in  which  registration  of  title  is  compulsory  on  sale,  and 
a  disposition  thereof  by  the  purchaser  are  delivered  for  registration 
within  fourteen  days  after  the  date  of  the  conveyance,  the  disposi- 
tion shall  have  the  same  effect  in  every  respect  as  if  it  had  been 
executed  subsequently  to  the  registration  of  the  purchaser  as  pro- 
prietor of  the  land.  If  the  land  is  leasehold,  the  words  "  convey- 
ance on  sale  "  shall  apply  to  a  grant  or  assignment  of  a  lease  or 
sub-lease,  and  the  word  "  purchaser  "  shall  apply  to  a  grantee, 
lessee,  or  assignee. 

See  the  observations  on  this  rule,  ante,  p.  60. 


Part  III. — RKcisTERKn  Dealings  with  Registered  Land. 

The  Acts  provide  for  the  direct  registration  of  onl}'  a  limited  num- 
ber of  transactions  :  namely,  transfers  of  land,  cliarges,  transfers  of 
charges,  discharges,  and  transmissions  (on  death  or  bankruptcy)  of 
land  and  charges.  Other  transactions  cannot  be  directly  registered, 
and  are  to  be  effected  by  deed  or  other  instrument  outside  the  register, 
under  sect.  49  of  the  Act  of  1875  (p.  180),  but  may  be  protected  on  the 
n^g-istor  bv  the  notices,  cautio^is,  inhibitions,  and  restrictions,  dealt 
witli  in  Tart  lY.  of  these  rules  (liules  IGO  to  202,  pp.  381  to  392). 
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Transfers  of  Land. 

79.  A  transfer  of  the  whole  of  the  land  comprised  in  a  title 
shall  be  made  by  an  instrument  in  Form  14  in  the  First  Schedule 
hereto  (p.  418). 

See  also  "  Eegistered  Dispositions  generally,"  Eules  146  to  165 
(pp.  375  to  380\ 

This  rule  operates  under  sects.  29  (as  to  freeholds)  and  34  (as  to 
leaseholds)  of  the  Act  of  1875  (pp.  163,  167).  As  to  adjlitions  to,  and 
variations  of,  the  forms,  see  also  Eules  146  to  148  (p.  375). 

80.  A  transfer  of  part  of  the  land  comprised  in  a  title  shall  be 
made  by  an  instrument  in  Form  15  in  the  First  Schedule  hereto 
(p.  418),  and  shall  also  (subject  to  the  provisions  of  Rule  150, 
p.  377)  be  accompanied  by  a  plan  showing  the  land  transferred : 
and  the  plan  shall  be  signed  by  the  transferor,  and  by  or  on 
behalf  of  the  transferee. 

The  signing  of  the  map  by  or  on  behalf  of  the  transferee  is  under- 
stood to  have  been  found  necessary  to  j)revent  mistakes,  where  several 
transfers  of  parts  of  the  same  estate  are  left  for  registration  at  once. 

As  to  the  preparation  of  the  plan,  the  general  observations  at  the 
end  of  the  chapter  on  compulsory  registration  will  apply  (see  pp.  61  to 
64  ;  see  also  Eules  209  to  221,  pp.  395  to  397).  Wherever  practicable 
the  map  department  of  the  Land  Eegistry  should  be  communicated  with, 
and  its  assistance  obtained  before  preparing  the  plan  for  a  transfer. 

81.  A  transfer  of  land  to  the  uses  of  a  settlement  shall  be  made 
by  an  instrument  in  one  of  the  Forms  16  to  22  (pp.  419,  420)  in 
tlie  First  Schedule  hereto,  with  the  addition  of  the  proper  inhibi- 
tions or  restrictions  to  be  entered  in  the  register,  according  to  the 
principles  stated  in  Rule  70  of  these  rules  (p.  352),  and  the  regis- 
trar shall,  on  receipt  thereof,  register  the  transferee  named  therein 
as  the  proprietor  of  the  land,  and  shall  enter  in  the  register  the 
inhibitions  and  restrictions  contained  in  the  transfer. 

The  cases  to  which  this  rule  applies  will  be  seen  from  the  headings 
to  the  foniis  referred  to  (pp.  419,  420). 

shall  register— shall  enter — It  will  be  observed  that  it  is  not  the 
registrar's  duty  to  inquire  into  the  terms  of  the  settlement.  It  ai)pears 
to  be  the  policy  of  the  Acts  and  rules  to  make  it  the  duty  of  the 
trustees  to  take  the  responsibility  in  these  respects,  and  that  the 
registrar  is  not,  as  a  general  rule,  to  interfere  in  regard  to  faniily 
matters.  Any  beneficiary  who  desires  it  can  register  a  caution, 
entitling  him  to  notice  of  dispositions  made  by  the  proprietor,  though 
at  his  own  risk  as  to  costs  occasioned  by  such  caution,  if  it  is  after- 
wards held  to  have  been  lodged  without  reasonable  cause.  (See 
sect.  56  of  the  Act  of  1875,  p.  188.) 
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82.  Wlioro  registered  land  has  been  brouglit  into  settlement, 
and  the  existing  registered  proprietor  is  the  tenant  for  life  under 
the  settlement,  and  elects  to  remain  the  registered  proprietor,  he 
must  apply  for  the  registration  of  a  restriction  and  inhibition  in 
Form  G  in  the  First  .Schedule  hereto,  or  such  other  restriction  or 
inhibition  as  may  be  required,  having  regard  to  the  terms  of  the 
settlement  and  the  Settled  Land  Acts. 

The  case  intended  to  be  met  by  this  rule  appears  to  be  where  a 
registered  proprietor,  who  is  owner  in  fee  for  his  own  benefit,  settles 
his  land  on  liiiiisolf  for  life  with  remainders  over.  In  such  a  case  he 
will  probably  elect  (under  sect.  G  (I)  of  the  Act  of  1897)  to  remain  on 
the  register  as  proprietor,  subject  to  the  protective  entry  in  Form  6 
(p.  416).  If,  on  tlie  contrary,  lie  wishes  the  trustees  to  be  registered 
as  proprietors,  ho  will  execute  a  transfer  to  them  in  accordance  witli 
tlio  preceding  rule  (81). 

83.  A  transfer  of  land  in  consideration  or  partly  in  consideration 

of  a  rent  may  be  made  by  the  registered  projirietor  of  land  by  an 

instrument  in  any  form  legally  sufficient  for  the  purpose  of  which 

the  registrar  may  approve.     The  transferee  shall  be  registered  as 

the  proprietor  of  the  land,  and  the  rent  shall  be  entered  in  the 

charges  register  as  an  incumbrance.    Such  evidence  as  the  registrar 

may  require  that  the  registered  proprietor  has  power  to  transfer  in 

consideration  of  a  rent  shall  be  furnished. 

It  must  be  remembered  that  the  fact  of  registi-ation  as  proprietor  of 
land — even  with  an  absolute  title— does  not  confer  on  the  iiroprietor 
any  powers  that  are  not  expressly  given  him  by  tlie  Act.  The  creation 
or  reservation  of  a  rent-charge  is  not  among  those  powers,  and  there- 
fore evidence  (usually  by  statutory  declaration  of  the  proprietor  or 
his  solicitor)  that  ho  is  entitled  in  fee  for  his  own  benclit,  or  otherwise 
has  power  to  create  or  reserve  the  rent,  is  required  in  these  cases.  As 
to  this  and  the  next  rule,  see  Act  of  1875,  s.  82  (ante,  p.  203). 

84.  The  transferor  shall  be  registered  as  the  proprietor  of  the 
rent  under  a  separate  title,  and  a  reference  to  that  title  shall  be 
made  in  the  title  of  the  transferee. 

85.  On  a  transfer  of  freehold  land  subject  to  an  existing  rent, 
covenants  similar  to  those  implied  by  sect.  39  of  the  Act  of  1875 
on  a  transfer  of  leaseholds  shall  be  implied,  but  such  implication 
may  be  negatived  by  adding  suitable  words  to  the  instrument  of 
transfer  as  in  Form  30,  in  the  First  Schedule  hereto  (p.  421),  and 
in  that  case  a  note  thereof  shall  be  entered  in  the  register.  If  it  is 
desired  to  substitute  modified  covenants  for  the  covenants  implied 
by  sect.  39,  the  necessary  additions  may  be  made  to  tlie  transfer. 

The  covenants  referred  to  (see  p.  170)  are  by  the  transferor  that  the 
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rents  and  covenants  of  tlio  lease  liave  been  paid  and  performed,  and  by 
the  transferee,  that  lie  -will  pay  and  perform  them,  and  will  indemnify 
the  transferor.  There  is  no  rule  corresponding-  to  this  applicable  to 
charges  of  freehold  land  subject  to  a  rent,  though  the  Act  has  a 
provision  (sect.  24,  p.  159)  as  to  charges  of  leasehold  land  correspond- 
ing to  sect.  39. 

86.  On  a  transfer  of  land  subject  to  a  mortgage,  charge,  or  other 
incumbrance,  covenants  by  either  party  to  pay  the  money  owing, 
and  to  indemnify  the  other  party,  may  be  added  to  the  instrument 
of  transfer,  and,  if  the  parties  desire  it,  may  be  referred  to  in  the 
register. 

87.  A  transfer  of  land  without  the  mines  and  minerals  shall  be 

made  by  an  instrument  in  Form  23  in  the  First  Schedule  hereto 

(p.  420).     A  transfer  of  land  with  certain  specified  mines  and 

minerals   shall   be  made  by  an  instrument   in  Form  24  in  the 

First  Schedule  hereto  (p.   420).      A  transfer  of   land   with   the 

mines  and  minerals,  except  certain  specified  mines  and  minerals, 

stall  be  made  by  an  instrument  in  Form  25  in  the  First  Schedule 

hereto  (p.  420).     The  transferee  shall  be  registered  as  proprietor 

of  the  land,  with  a  note  to  the  effect  that  the  mines  and  minerals 

(or  that  the  mines  and  minerals,  other  than  certain  specified  mines 

and  minerals  ;  or  that  certain  specified  mines  and  minerals,  as  the 

case  may  be)  are  excepted.     The  transferor  shall,  if  entitled  to  the 

excepted  mines  and  minerals,  be  registered  as  the  proprietor  thereof, 

with  an  absolute,  qualified,  or  possessory  title,  according  to  the 

circumstances  of  the  case. 

according  to  the  circumstances  of  the  case — A  few  examples  will 
show  how  this  provision  will  apply.  Suppose  the  land  is  registered  with 
an  absolute  title,  with  the  minerals  expressly  included  (under  sect.  1 8  (c) 
of  the  Act  of  1875  (p.  150)).  In  such  a  case  the  transferor  will  be 
registered  with  an  absolute  title  to  the  excepted  minerals.  If  the  land 
is  registered  with  a  qualified  title,  with  minerals  included,  the  trans- 
feror will  be  registered  as  proprietor  of  the  excepted  minerals  with  a 
like  C£ualification.  If  the  land  is  registered  with  a  possessory  title,  or 
if,  being  registered  with  absolute  or  qualified  title,  the  minerals  are 
not  expressly  included  in  tlie  registration,  the  transferor  will,  in  the 
absence  of  further  evidence,  be  registered  with  a  possessory  title  only 
to  the  excepted  minerals.  In  any  case,  where  the  minerals  are  not 
mentioned  on  the  register,  evidence  by  statutory  declaration  that  the 
transferor  is  entitled  to  them  should  be  furnished,  as  the  mere  excep- 
tion of  the  minerals  from  the  conveyance  woidd  bo  no  evidence  that 
the  transferor  lays  any  claim  to  them. 

88.  A  transfer  of  mines  and  minerals  without  the  land  shall  be 
made  by  an  instrument  in  Form  2G  in  the  First  Schedule  hereto 
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(p.  420).  A  transfer  of  certain  specified  mines  and  minerals  without 
the  land  shall  bo  made  by  an  instrument  in  Form  27  in  the  First 
Schedule  hereto  (p.  421).  A  transfer,  without  the  land,  of  the  mines 
and  minerals,  except  certain  specified  mines  and  minerals,  shall  be 
made  by  an  instrument  in  Form  28  in  the  First  Schedule  hereto 
(p.  421).  The  transferee  shall  be  registered  as  the  proprietor  of  the 
mines  and  minerals  transferred,  with  an  absolute,  qualified,  or  pos- 
sessory title,  according  to  the  circumstances  of  the  case ;  and  a  note 
shall  be  entered  against  the  transferor's  title  to  the  effect  that  the 
mines  and  minerals  (or  that  certain  specified  mines  and  minerals ; 
or  that  the  mines  and  minerals,  other  than  certain  specified  mines 
and  minerals,  as  the  case  may  be)  have  been  transferred. 

according  to  the  circumstances  of  the  case— In  this  case  the  same 
general  principles  will  apply,  as  suggested  in  the  note  to  the  pre- 
ceding rule.  No  statutory  declaration  of  ownership  will  be  rt'(|uired, 
as  the  grant  is  itself  prima  facie  evidence  of  the  grantor's  claiiu,  and 
will  sutfice  for  registration  of  the  grantee  with  a  possessory  title. 

89.  If  in  Forms  23  to  28  (pp.  420,  421)  a  part  only  of  the  land 
or  of  the  mines  and  minerals  under  the  land  comprised  in  one  title 
is  transferred,  the  forms  shall  be  modified  accordingly. 

90.  A  transfer  of  land  in  exercise  of  a  power  of  sale  contained 
in  a  registered  charge  shall  be  made  by  an  instrument  in  Form  29 
in  the  Fii-st  Schedule  hereto  (p.  421). 

See  sect.  8  (4)  as  to  production  of  the  certificate  of  charge  on  such  a 
sale  instead  of  the  land  certiticate  (p.  293). 

Under  sect.  27  of  the  Act  of  1875  (p.  161)  the  registered  proprietor 
of  a  charge  with  power  of  sale  may  "sell  and  transfer"  the  land 
"  as  if  he  were  the  registered  proprietor  of  such  laud."  The  power 
of  sale  is  now  implied  in  registered  charges— which  are  to  be  made 
by  deed  (Eule  15G)—by  virtue  of  sect.  19  of  the  Conveyancing  Act, 
1881,  incorporated  in  charges  by  sect.  9  (2)  of  the  Act  of  1897. 

91.  A  transfer  of  leasehold  land  shall  be  made  by  an  instrument 
in  Form  80  in  the  First  Schedule  hereto  (p.  421),  and  all  or  any  of 
the  covenants  implied  by  the  39th  section  of  the  Act  of  1875  on  a 
transfer  of  leasehold  land  may,  if  it  is  desired,  be  negatived  by 
addiug  suitable  words  to  the  instrument  of  transfer,  and  in  that 
case  an  entry  negativing  the  implied  covenants  shall  be  entered  in 
the  register.  If  it  is  desired  to  substitute  moilified  covenants  for 
the  covenants  implied  by  section  39,  the  necessary  additions  may 
be  made  to  the  transfer. 

The  covenants  implied  by  sect.  39  (p.  170)  are  by  the  transferor 
B.  EB 
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that  the  rent  and  covenants  of  the  lease  have  been  paid  and  performed, 
and  hx  the  transferee  that  he  will  pay  and  perform  them,  and 
indemnify  the  transferor. 

92.  A  transfer  for  valuable  consideration  of  leasehold  land 
registered  with  an  absolute  or  qualified  title  shall,  when  regis- 
tered, have  the  effect  given  by  section  35  of  the  Act  of  1875  to 
such  a  transfer  of  leasehold  land  registered  wdth  a  declaration  that 
the  lessor  had  an  absolute  title  to  grant  the  lease  under  Avhich  the 
land  is  held  ;  save  that,  w^here  any  estate,  right,  or  interest  is  ex- 
cepted from  the  effect  of  registration,  the  transfer  shall  not  affect 
or  prejudice  the  enforcement  of  any  estate,  right,  or  interest 
appearing  by  the  register  to  be  so  excepted. 

See  ante,  p.  169. 

93.  A  transfer  for  valuable  consideration  of  leasehold  land 
registered  w^th  a  possessoiy  title  shall,  when  registered,  have  the 
same  effect  as  a  transfer  for  valuable  consideration  of  the  same 
land  registered  with  an  absolute  title,  save  that  the  transfer  shall 
not  affect  or  prejudice  the  enforcement  of  any  right  or  interest 
(whether  in  respect  of  the  lessor's  title  or  otherwise)  adverse  to  or 
in  derogation  of  the  title  of  the  first  registered  proprietor,  and  sub- 
sisting or  capable  of  arising  at  the  time  of  the  registration  of  such 
proprietor. 

See  ante,  p.  169. 

94.  The  provisions  as  to  land  certificates  of  sect.  29  of  the  Act 
of  1875,  as  amended  by  sect.  8  of  the  Act  of  1897,  shall  apply  to 
leasehold  land. 

95.  A  transfer  of  land  to  an  incorporated  company  or  other 
coi'poration,  sole  or  aggregate,  shall  be  made  by  an  instrument 
in  Form  31  in  the  First  Schedule  hereto  (p.  421),  and  shall  refer  to 
the  licence  in  mortmain  or  statute  enabling  the  corporation  to 
accjuire  or  hold  the  land  ;  and  if  the  licence  or  statute  contains 
any  limit  to  the  extent  of  land  which  may  be  conveyed  or 
held,  or  any  provisions  as  to  the  purposes  for  which  it  may 
be  used,  a  statement  showing  that  the  land  transferred,  together 
with  any  land  already  acquired  or  held  under  such  licence  or 
statute,  does  not  exceed  such  limit,  and  showing  also  the  pur- 
poses for  which  the  land  is  to  be  used,  shall  be  added.  Such 
statement  shall  be  proved  by  statutory  declaration  or  otherwise, 
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as  the  registrar  may  direct.  But  a  transfer  of  land  from  the 
Ecclej-iastical  Commissioners  to  an  ineumbL-nt  or  other  ecclesi- 
astical corporation  sliall  be  exempt  from  the  provisions  of  this 
rule. 

or  statute — Tn  the  case  of  a  transfer  to  a  company  incorporated  under 
tlie  Cuuipauies  Acts  the  memorandum  and  articles  of  association  must 
also  be  referred  to  (see  sect.  18  of  the  Companies  Act,  18G2),  and 
certified  copies  produced. 

See  liulo  97. 

96.  A  transfer  of  land  for  charitable  uses  within  the  meaning 
of  the  ^lortraain  and  Charitable  Uses  Act,  1888,  shall,  except  in 
cases  exempted  by  sect.  7,  sub-sect,  (i),  of  the  said  Act,  be  made 
by  an  instrument  in  Form  32  in  the  First  Schedule  hereto  (p.  421), 
and  shall  refer  to  the  statute  or  other  authority  under  which  it  is 
made;  and  wliere  such  statute  or  authority  contains  any  limit 
to  the  extent  of  land  which  may  be  conveyed  or  held,  or  any 
l^rovisions  as  to  the  purposes  for  which  it  is  to  be  used,  a  state- 
ment showing  that  the  laud  transferred,  together  with  any  land 
already  acquired  or  lield  under  such  licence  or  statute,  does  not 
exceed  such  limit,  and  showing  also  the  purposes  for  which  the 
land  is  to  be  used,  shall  be  added.  Such  statement  shall  be 
proved,  by  statutory  declaration  or  otherwise,  as  the  registrar  may 
direct. 

See  the  next  rule. 

97.  A  transfer  of  land  under  either  of  the  two  preceding  rules 
shall  not  be  registered  until  the  registrar  is  satisfied  that  such 
transfer  is  in  accordance  with  the  law  relating  to  mortmain  or 
charitable  uses.  And  where  it  sluill  appear  to  the  registrar  that 
a  right  of  pre-emption,  or  reverter,  or  a  restriction  on  alienation 
by  the  transferee,  or  any  other  like  right  or  restriction  exists, 
or  may  exist,  he  shall  enter  notice  of  any  such  right,  or  a  restric- 
tion or  inhibition  protecting  any  such  restriction  in  such  manner 
and  form  as  he  shall  think  lit. 

A  summary  of  the  principal  restrictions  on  alienation  affecting  corpo- 
rations in  regard  to  land  will  be  found  in  Dart,  6th  ed.,  pp.  20,  21. 
The  various  statutes  authorizing  the  acquisition  of  laud  by  dill'crent 
corporations  and  for  charitable  uses  also  contain  sundry  exceptions 
and  qualifications  -which  should  be  borne  in  mind  in  the  application 
of  this  rule. 

98.  Where  under  or  by  virtue  of  any  Act  of  Parliament  a 
conveyance  to  tlie  Fcclesiastical  Commissioners  would  have  the 
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effect  of  vestiug  any  laud,  either  immediately  or  at  a  subsequent 
time,  in  an  incumbent  or  any  other  ecclesiastical  corporation  sole 
and  his  successors,  the  registrar  may,  on  production  of  a  transfer 
to  the  Ecclesiastical  Commissioners,  together  with  a  certificate  by 
them  in  Form  33  in  the  First  Schedule  hereto  (p.  422),  or  to  the  like 
effect,  enter  such  incumbent,  or  other  ecclesiastical  corporation, 
and  his  successors,  as  registered  proprietor. 

This  rule  meets  (among  others)  cases  arising  under  sect.  1 3  of  the 
Church  Building  Act,  1845  (8  &  9  Vict.  cap.  70),  which  provides  for 
the  vesting  of  the  sites  of  churches,  burial  grounds,  parsonages,  glebe, 
&c.,  a  convej'ance  of  which  has  been  accepted  by  the  Ecclesiastical 
Commissions  under  the  Church  Building  Acts,  in  incumbents  of 
churches ;  or  in  the  case  of  burial  grounds  where  there  is  no  incum- 
bent, in  other  persons  there  specitied.  When  the  cliurch  or  burial 
ground  is  not  consecrated,  the  vesting  takes  place  on  consecration  : 

Also  cases  under  sect.  9  of  the  Ecclesiastical  Commissioners  Act, 
1866  (29  &  30  Vict.  cap.  Ill),  which  provides  that  a  certain  class  of 
conveyances  to  the  Commissioners,  containing  a  declaration  that  the  land 
is  to  form  part  of  the  endowment  of  a  benefice,  shall  vest  tlie  land  in 
the  incumbent: 

Also  cases  under  sect.  10  of  the  New  Parishes  Act,  1856  (19  &  20 
Vict.  cap.  104),  which  provides  for  the  vesting  of  the  site  of  the  district 
parish  church,  burial  ground,  and  residence  and  lands  belonging  there- 
to, of  any  new  jjarish  created  under  the  New  Parishes  Acts,  in  the 
incumbent  and  his  successors — the  vesting  apparently  taking  place 
when  the  district  is  duly  constituted  under  sect.  2  of  the  same  Act : 

Also  cases  under  sect.  27  of  the  Church  Building  Act,  1851  (14  &  15 
Vict.  cap.  97),  which  vests  the  freehold  of  chapels  (where  consecrated) 
and  lodges,  walks  and  gates  in  certain  burial  grounds,  in  the  bishop  of 
the  diocese : 

Also  (possibly)  some  cases  under  sect.  22  of  the  New  Parishes  Act, 
1843  (6  &  7  Vict.  cap.  37),  which  relieves  the  Ecclesiastical  Com- 
missioners from  the  Statute  of  Mortmain  for  the  purposes  of  tlie  Act. 

Where  the  vesting  under  the  special  statute  is  postponed  till  the 
happening  of  a  future  event  (such  as  consecration),  the  event  is  to  be 
specified  in  the  certificate  (Form  33,  p.  422)  ;  and  it  is  presumed 
that,  on  the  application  of  the  Commissioners  (see  Rule  193,  p.  389), 
an  inhibition  will  be  placed  on  the  register  to  the  effect  that  until  the 
happening  of  that  event  (or  further  order)  no  entry  is  to  be  made. 

99.  When  under  or  by  virtue  of  the  New  Parishes  Acts,  1843 
to  1884,  any  land  would  upon  the  creation  of  a  new  parish  become 
vested  in  an  incumbent  and  his  successors,  and  the  preceding  rule 
shall  be  inapplicable,  the  registrar  may  on  production  of  the  land 
certificate,  and  the  consent  of  the  registered  proprietor  of  the  land, 
and  of  a  certificate  by  the  Ecclesiastical  Commissioners,  in  Form  34 
in  the  First  Schedule  hereto  (p.  422) ,  or  to  the  like  effect,  enter  such 
incumbent  as  registered  proprietor.     If  the  registered  proprietor 
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refuses  to  give  liis  consent,  or  his  consent  can  only  be  obtained 
after  undue  delay  or  expense,  the  registrar  may,  after  due  notice 
under  these  rules  to  the  proprietor,  and  sucli  further  evidence  (if 
any)  as  lie  may  deem  sufficient,  make  the  entry  without  production 
of  the  consent. 

Tho  proc'odiiip^  rule  is  inapplicable  whore  the  conveyance  is  not 
made  to  the  Cuinmissiunors.  This  may  occur,  e.<j.,  in  a  case  under 
sect.  10  of  the  Now  Parishes  Act,  1850.  AVhore  the  vesting  is  post- 
poned, a  similar  addition  might  prohaldy  be  made  to  the  certificate  as 
that  in  Form  W.),  an  interim  inhibition  being  registered,  if  desired,  as 
suggested  at  the  end  of  the  note  to  the  last  rule. 

A  registration  under  this  rule  being  of  the  nature  of  a  disposition 
by  the  registered  iiroprietor,  or  of  a  rectification  of  the  register,  the 
land  certificate  is  required  to  be  produced,  by  analogy  to  sect.  8  (1) 
of  the  Act  of  1897  (p.  290). 

100.  Where  by  a  scheme  of  the  Ecclesiastical  Commissioners 
and  an  Order  in  Council,  ratifying  the  same,  or  other  instrument 
takiu"-  effect  on  publication  in  the  London  Gazette  made  under 
and  pursuant  to  the  provisions  of  any  Act  of  Parliament  relating 
to  or  administered  by  the  Ecclesiastical  Commissioners,  or  by  any 
conveyance  authorized  by  any  such  Act,  any  land  shall  purport  or 
be  declared  to  be  transferred  or  vested  to  or  in  the  Ecclesiastical 
Commissioners,  or  to  or  in  any  ecclesiastical  corporation,  aggregate 
or  sole,  or  any  person,  and  it  shall  be  necessary  or  deemed  desirable 
by  the  Ecclesiastical  Commissioners  to  enter  the  transferee  on  the 
reo-ister,  the  registrar  may,  on  j-iroduction  of  the  land  certificate, 
and  the  consent  of  the  registered  i:)roprietor  of  the  land  and  of  a 
certificate  by  the  Ecclesiastical  Commissioners,  in  Eorni  35  in  the 
Fii-st  Schedule  hereto  (p.  4-2-J),  or  to  the  like  effect,  and  of  the 
Queen's  printer's  copy  of  the  Gazette  containing  such  publication, 
enter  such  ecclesiastical  corporation  or  the  Ecclesiastical  Commis- 
sioners, or  such  person,  as  registered  proprietor.  The  consent  of 
the  registered  proprietor  to  the  scheme,  testified  by  his  signing  or 
sealing  the  same,  shall  be  a  sufiicient  consent  for  the  purposes  of 
this  rule,  and  the  Queen's  printer's  copy  of  the  Gazette  containing 
it  shall  be  sufficient  evidence  of  such  consent. 

Tho  Ecclesiastical  Commissioners  Act,  1840  (3  &  4  Yict.  c.  113), 
provides  for  the  transfer  of  various  hereditaments  attached  to  ecclesi- 
astical offices  according  to  schemes,  to  bo  made  by  tho  Commissioners, 
and  to  l»e  ratilicd  l)v  orders  in  council,  under  sects.  83  to  87. 

The  Ecclesiastical  Commissioners  Act,  18G0  (23  &  24  Yict.  e.  T24>, 
ss.  3  to  7,  provides  for  "arrangements"  being  made  vesting  episcopal 
lands,  and  from  time  to  time  revised,  in  tho  manner  provided  by  the 
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Ecclesiastical  Commissioners  Act,  1836  (6  &  7  Will.  TV.  c.  77),  ?.  e.,  hj 
(sects.  12  to  17)  scheme  and  order  in  council,  talving-  effect  on  registra- 
tion in  the  diocese,  and  publication  in  the  London  (iazette. 

The  Ecclesiastical  Commissioners  Act,  1866  (29  &  30  Vict.  c.  Ill), 
s.  5,  enables  certain  conveyances  and  assignments  of  land,  under  3  &  4 
Tict.  c.  113,  s.  67,  and  23  &  24  Yict.  c.  124,  s.  12,  to  be  made  by 
instruments  sealed  by  the  Commissioners  (instead  of  orders  in  council 
ratifying  schemes)  and  to  be  eli'ectual  after  publication  in  the  London 
Gazette. 

See,  as  to  production  of  the  land  certificate,  the  end  of  the  note  to 
the  preceding  rule. 

101.  When  the  power  of  disposing  of  registered  land  has,  by 
the  operation  of  any  statute  or  statutory  power  or  by  order  of 
Court  or  by  paramount  title,  become  vested  in  some  person  other 
than  the  registered  proprietor  (as,  for  instance,  in  the  ease  of  a 
deed  poll  executed  under  sect.  77  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  or  of  a  declaration  vesting  an  estate  contained  in 
or  made  under  or  by  virtue  of  any  statute,  or  on  sale  by  a  mort- 
gagee, with  a  title  paramount  to  the  title  registered)  and  the 
registered  proprietor  refuses  to  execute  a  transfer,  or  his  execution 
of  a  transfer  cannot  be  obtained,  or  can  only  be  obtained  after 
undue  delay  or  expense,  the  registrar  may,  after  due  notice  under 
these  rules  to  sucli  proprietor,  and  on  production  of  the  land 
certificate,  or  office  copy  registered  lease,  and  sucli  evidence  as  he 
may  deem  sufficient,  make  such  entry  in  or  correction  of  the 
register  as  under  the  circumstances  he  shall  deem  fit. 

A  vesting  declaration  on  the  appointment  of  a  new  trustee,  and  a 
declaration  enlarging  a  long  term  into  a  fee  simple  under  sect.  65  of 
the  Conveyancing  Act,  1881,  would  be  cases  falling  under  this  rule. 
The  power  conferred  on  the  registrar  by  this  rule  is  extended  by 
Itule  120  to  registered  charges. 

102.  A  transfer  of  land  with  restrictive  conditions  annexed 
thereto  under  sect,  84  of  the  Act  of  1875,  as  amended  by  the  Act 
of  1897  (p.  207),  shall  be  made  by  an  instrument  in  Form  36  in 
the  First  Schedule  hereto  (p.  422).  A  copy  of  the  conditions  or 
a  document  containing  them  shall  be  delivered  at  the  registry, 
unless  they  are  contained  in  the  transfer. 

The  "  document"  would,  of  course,  have  to  be  a  document  sufficient 
under  the  ordinary  law  to  create  and  annex  the  conditions  to  the  land. 
See,  as  to  annexing  conditions  at  any  other  time  than  on  a  transfer, 
Bule  184  (p.  387);  and  as  to  entry  of  them  on  first  registration, 
Eule  40  (p.  343). 
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103.  When  any  registered  land  is  exchanged  for  other  regis- 
tered land,  the  exchange  sliall  be  made  by  an  instrument  in 
Form  37  in  the  First  Schedule  hereto  (p.  423).  Where  an  excliange 
is  made  under  an  order  or  award  of  the  Board  of  Agriculture,  the 
production  of  such  an  order  or  award,  or  a  sealed  copy  thereof,  shall 
be  a  sufficient  autliority  to  the  registrar  to  make  such  entries  and 
alterations  in  the  register  as  are  required  to  complete  the  exchange. 

An  entry  under  this  rule  bfing  of  tlie  nature  of  a  reotification  of  tlie 
register,  it  is  understood  tliat  the  land  certiticato  will  be  required  to 
bo  produced  as  under  sect.  8  (1)  of  the  Act  of  1897.     (See  ante,  p.  292.) 

104.  When  the  exchange  is  made  by  the  order  or  award  of  the 
Board  of  Agriculture,  and  the  lands  to  be  exchanged  arer  not  in  the 
same  condition  witli  regard  to  registration — as,  for  instance,  if  one 
estate  is  registered  with  absolute  title  and  the  other  with  possessory 
title,  or  if  one  estate  is  subject  to  incumbrances  and  the  other  is  not, 
or  is  subject  to  different  incumbrances,  or  if  one  estate  is  already 
on  the  register  and  the  other  is  not — the  registrar  shall  carry  out 
the  order  or  award  in  such  manner  as  may  be  best  calculated  to  give 
effect  in  the  register  to  the  provisions  of  sect.  147  of  the  Inclosure 
Act,  1845,  or  any  similar  provision  for  the  time  being  in  force. 

Sect.  1-^17  of  the  Act  8  &  9  Yict.  c.  118  provides,  amongst  other 
things,  that  the  land  taten  "  shall  be  and  enure  to,  for,  and  upon  such 
and  the  same  uses,  trusts,  intents,  and  purposes,  and  subject  to  the 
same  conditions,  charges,  and  incumbrances,  as  the  lands  given  on  such 
exchange  would  have  stood  limited  or  been  subject  to  in  case  such  order 
had  not  been  made." 

It  has  been  held  tliat  tlic  tenure  of  laud  is  not  altered  b}-  an  exchange 
[Minrt  V.  Leman,  7  I).  M.  &  G.  340),  and  that  heriots  and  rehefs 
afiecting  the  lands  taken  are  not  imposed  on  the  lands  given  in 
exchanf^e.      [Jlai/or  of  Basixyatoke  v.  Lord  Bolton,  3  Dr.  oO.) 

Restrictive  covenants  and  burdens  of  an  essentially  local  character 
could  hardly  be  deemed  "  conditions,  charges,  or  incumbrances  "  within 
the  section  cited. 

See  also,  as  to  combined  partition  and  exchange,  lo  &  16  Vict.  c.  79 
(Inclosure  Act,  1852),  sect.  32. 

105.  A  partition  shall  be  made  by  an  instrument  in  Form  38  in 
the  First  Schedule  hereto  (p.  423),  and  where  a  partition  is  made 
by  order  of  the  Board  of  Agriculture,  analogous  proceedings  to 
those  above  provided  in  the  case  of  exchanges  shall  be  adopted. 

The  Inclosure  Act,  18-18  (11  &  12  Yict.  cap.  99,  sects.  13,  H), 
applies  the  provisions  of  the  Act  of  1815  as  to  exchanges  to  partitions. 
The  Inclosure  Act,  1852  (15  &  16  Yict.  cap.  79),  sects.  31,  32,  extends 
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the  same  provisions  to  combined  partition  and  exchange,  and  to  -where 
the  same  person  holds  undivided  shares  under  separate  titles,  for 
separate  interests,  or  subject  to  separate  incumbrances. 

Charges. 

106.  A  charge  on  registered  land  shall  be  made  by  an  instrument 
in  Form  39  in  the  First  Schedule  hereto  (p.  423),  with  such 
variations  as  are  mentioned  in  the  notes  to  that  form,  and  if  there 
are  added  thereto  any  of  the  special  stipulations  comprised  under 
the  heads  A  and  B  in  the  note  to  that  form,  they  shall  be  entered 
in  the  register. 

See  sects.  22  to  28  of  the  Act  of  1875  (pp.  15.3  to  162),  sect.  9  of  the 
Act  of  1897  (pp.  297  et  seq.),  and  the  heading  Mortgages  (pp.  92  et  seq). 
Also  the  rides  as  to  form,  execution,  registration,  &c.  of  instruments 
generally,  Eules  146— 1G6  (pp.  375  to  380). 

107.  In  addition  to  or  in  substitution  for  the  stipulations  per- 
mitted by  Form  39,  any  other  stipulations  of  which  the  registrar 
shall  approve  may  be  added  to  a  charge  ;  but  no  stipulation  shall 
be  so  added  referring  to  matters,  the  entry  of  which  is  inconsistent 
with  the  principles  on  which  the  register  is  to  be  kept. 

The  matters  here  referred  to  are  mainly  trusts  (Schedule  1  to  the 
Act  of  1897,  amendment  of  sect.  83  (1),  pp.  204 — 207)  and  references  to 
interests  which  are  not  capable  of  registration.  Also,  as  a  general  rule, 
it  is  understood  that  reference  to  other  documents  and  transactions 
will  not  be  approved  under  this  rule. 

108.  A  charge  to  secure  an  annuity  or  to  secure  future  advances 
shall  be  made  by  an  instrument  in  Form  40  or  41  respectively  in 
the  First  Schedule  hereto  (p.  425),  and  Form  40  or  41  may  be 
combined  with  Form  39. 

The  annuity  thus  created  will  apparently  carry  with  it  the  remedies 
for  recovery  of  annual  sums  charged  on  land  given  by  the  Conveyancing 
Act,  sect.  44. 

The  doctrine  of  Ho^^kinson  v.  Roll  (9  H.  L.  C.  514)  will  apparently 
apply  to  registered  charges  for  future  advances. 

109.  When  part  only  of  the  land  comprised  in  a  title  is  included 
in  a  charge,  the  part  so  charged  shall  (subject  to  the  provisions  of 
Itule  loU,  p.  377)  be  identified  by  a  plan,  which  shall  be  signed 
by  both  parties. 

The  plan  should  be  made  on  a  tracing  or  tliin  edition  of  the  ordnance 
survey  map.  so  as  to  file  conveuientl}'  with  the  charge.  See  as  to  plans, 
Eules  209—221  (pp.  395  to  397). 
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shall  be  signed  by  both  parties — Thnso  words  are  inronsistont  with 
tlie  conespoiidiiig  riilu  ;bU,  p.  ;i.jlj  us  tu  tmusfcrs,  which  has,^  ''by 
the  transferor,  and  by  or  on  behalf  of  tho  transferee."  The  original 
draft  rules,  published  in  pursuance  of  the  liulos  I'ublicatiou  Act, 
required  instruments  of  transfer  and  of  charge  to  be  executed  by  all 
parties  (Draft  llule  118);  and  it  was  also  prescribed  that  the  plan 
(if  any)  sliould  be  signed  by  botli  parties  (Draft  Rules  80  and  106). 
Draft  Ivule  108  was  ottjocted  to  by  tlie  General  Cinincil  of  the  Bar, 
the  Incorporated  Law  Socii'ty,  aud  others  who  reported  on  the  draft, 
and  the  rules  were  finally  settled  to  accord  with  the  existing  law  (see 
Eul(»  157,  p.  378).  The  conse<juential  alteration  as  to  the  plan  was 
carried  out  in  Rule  80,  but  not  hero.  Having  regard  to  the  incon- 
sistency and  inconvenience  that  would  result  from  a  literal  adherence 
to  this  rule,  it  is  understood  that  the  registrar  will,  in  exercise  of  his 
general  disor(<tion  (Rule  27(i,  p.  413),  accept  plans  under  this  rule 
signed  uh  l> r/i a /f  of  tho  creditor. 

110.  When  the  proprietor  of  a  registered  charge  obtains  an 
order  for  foreclosure  absolute,  the  order,  or  an  office  copy  thereof, 
shall  be  delivered  to  the  registrar,  who  shall  thereupon  enter  the 
proprietor  of  the  charge  as  proprietor  (subject  to  prior  charges)  of 
the  land,  the  equity  of  redemption  in  which  is  foreclosed. 

111.  An  application  to  alter  the  terms  of  a  registered  charge 
under  sect.  9  (5)  of  the  Act  of  1897  shall  be  in  Form  42  in  the 
First  Schedule  hereto  (p.  42.')),  and  shall  be  executed  by  the 
registered  proprietors  of  the  charge,  and  of  the  land,  and  of  every 
charge  of  equal  or  inferior  priority  prejudicially  affected  by  the 
alteration. 

See  the  section  referred  to,  p.  299. 

112.  A  discharge  wholly  or  in  part  of  a  registered  charge  shall 
be  made  by  an  instrument  in  Form  4'i  in  the  First  Schedule 
hereto,  aud  shall  be  signed  by  the  registered  proprietor  of  the 
charge.  But  the  registrar  shall  be  at  liberty  to  accept,  and  act 
upon,  any  other  proof  of  satisfaction  of  a  charge  which  he  may 
deem  sufficient. 

See  sect.  28  of  the  Act  of  1875  (p.  1C2).  There  is  no  fee  for  regis- 
tering the  discharge  of  an  incumbrance.  (Act  of  1897,  fetched.  II., 
and  Fee  Order,  Rule  1,  p.  436.)  The  certihcate  of  charge  must  be 
produced  and  delivered  up  (Act  of  1897,  sect.  8(1),  the  discharge 
being  considered  a  "disposition  by  the  registered  proprietor  of  the 
charge"),  but  the  production  of  the  land  certihcate  is  optional.  If  it 
is  produced  the  note  of  the  charge  will  be  cancelled  ou  it,  aud  indorse- 
ments made  up  to  date  generally. 

113.  When  all  moneys  intended  to  bo  secured  by  any  mortgage 
or  charge  to  or  in  favour'  of  any  building  society,  friendly  society 
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(including  a  brancli  society),  or  industrial  and  provident  society 
have  been  fully  paid  or  satisfied,  an  instrument  of  discharge  in  the 
form  provided  by  these  rules,  under  the  seal  of  such  society  if 
incorporated,  or  under  the  hands  and  seals  of  the  trustees  for  the 
time  being  of  or  acting  in  that  matter  for  such  building  or  friendly 
society,  or  other  the  proper  officers  thereof,  if  such  society  is  not 
incorporated,  and  attested  by  the  secretarj^ ;  or  under  the  hands 
and  seals  of  two  members  of  the  committee  of  an  industrial  and 
provident  society,  if  unincorporated,  and  attested  by  the  secretary  ; 
shall  have  the  same  effect  and  operation  in  vacating  the  mortgage 
or  charge,  and  in  vesting  the  estate,  and  otherwise,  as  a  receipt 
indorsed  on  such  mortgage  or  charge,  duly  made,  signed,  and 
attested  in  such  form  and  manner  and  by  such  persons  as  is  pre- 
scribed b}',  and  otherwise  in  conformity  with  the  provisions  of 
sect.  5  of  6  &  7  Will.  4,  cap.  32 ;  sect.  42  of  the  Building  Societies 
Act,  1874 ;  sect.  43  of  the  Industrial  and  Provident  Societies  Act, 
1893;  and  sect.  53  of  the  Friendly  Societies  Act,  1896,  re- 
spectively. 

This  rule  is  applicable  where  the  original  charge  has  been  filed  in 
the  registry.  AVhero  (under  Eule  163,  p.  380)  the  original  has 
been  retained  by  the  mortgagee,  the  usual  statutory  receipt  can  be 
indorsed  on  it,  and  on  production  at  the  registry  the  charge  will  be 
cancelled. 

114.  A  transfer  of  a  charge  shall  be  made  by  an  instrument  in 
Form  44  in  the  First  Schedule  hereto  (p.  426). 

See  sect.  40  of  the  Act  of  1875,  p.  171,  and  the  section  on  mort- 
gages, p.  101. 

115.  Where  a  charge,  whether  affecting  the  whole  or  a  part  of 
the  land  comprised  in  a  title,  reserves  the  right  to  consolidate,  it 
shall  not  on  that  account  only  be  registered  against  any  other  land 
than  that  expressly  described  in  it. 

It  is  apprehended  that  when  the  right  to  consolidate  has  been  didy 
reserved,  and  is  to  be  exercised,  the  proprietor  of  the  charges  to  be 
consolidated  will  apply  to  the  registrar  to  make  an  entry  on  the  register 
against  each  to  that  effect,  and  that  until  such  an  entry  is  made  the 
consolidation  will  not  afi'ect  any  registered  dcahng  with  the  land. 
(See  sect.  9  (4)  (ii)  of  the  Act  of  1897,  p.  299.) 

116.  Every  land  charge  shall  be  deemed  to  be  created  by  the 
person  registered  as  proprietor  of  the  land  at  the  date  of  the 
charge,  and  shall  be  capable  of  registration  accordingly;  but  in 
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the  case  of  such  a  charge  being  registered,  the  covenants  by  the 
proprietor  of  the  laud  under  sects.  2-5  and  24  of  the  Act  of  1870 
(p.  10!))  shall  not  be  implied,  and  the  proprietor  of  the  charge 
shall  not  by  virtue  of  such  registration  be  entitled  to  any  rights 
under  sects.  25,  26  or  27  of  that  Act  to  whicli  he  would  not 
otherwise  have  been  entitled. 

See  tlio  doliiiition  of  land  cliaro^o,  TJulo  1  (3)  (p.  333).  Apart  from 
this  rule  it  is  appruhciuled  that  laud  charges  cannot  be  registered, 
thougli  thoy  may  be  protected  by  cautions  (Rules  188 — 193,  p.  388). 
Registration  under  the  Land  Charges  Registration  and  Searches  Act, 
1888,  seems  unnecessary  in  the  case  of  registered  land,  and  useless  as 
a  protection  against  the  operation  of  sects.  30  and  3.5  of  the  Act  of 
1875  as  to  transfers  for  value.     See  ante,  as  to  searches  (p.  34). 

117.  In  order  to  prevent  a  security  for  moneys  presently 
raisable  under  a  puisne  charge  gaining  priority  by  earlier  regis- 
tration over  a  security  for  moneys  raisable  at  a  futui-e  time  under 
a  paramount  charge  (as,  for  instance,  when  moneys  are  raised 
under  a  later  portions  term,  while  moneys  raisable  under  an 
earlier  portions  term  are  still  unraised)  it  shall  be  the  duty  of  a 
registered  proprietor  charging  settled  land  under  sect.  6  (7) 
of  the  Act  of  1897  to  note  on  the  instrument  of  charge  the 
existence  of  any  prior  term  or  power  under  which  moneys  have  to 
be  raised  which  A\ill,  when  raised,  have  priority  over  the  monej-s 
secured  by  the  puisne  charge,  referring  to  the  instrument  creating 
the  term  or  power  and  stating  in  the  note  in  general  terms  the 
amount  raisable  thereunder  (for  instance,  "  the  sum  of  5,0U0/., 
and  the  costs  of  raising  the  same").  The  note  so  made  shall  be 
entered  in  the  register. 

As  to  the  case  contemplated  by  this  rule,  see  anle,  pp.  67,  119,  284. 

118.  When  a  person  registers  a  charge  which  he  alleges  to  have, 
under  or  by  virtue  of  some  statute,  priority  over  other  cliarges 
upon  the  same  land  of  earlier  date,  he  shall  (unless  the  charge 
contains  such  a  statement)  state  in  wiiting  under  what  statute  or 
statutes  such  priority  is  claimed ;  and  an  entry  shall  be  made  in 
the  register  that  a  claim  is  made  by  the  registered  proprietor  of 
the  charge  that  it  has  priority  under  the  statute  or  statutes 
referred  to,  and  that  it  does  not  (as  between  itself  and  other 
registered  charges  of  earlier  date)  rank  according  to  the  date  of  its 
creation,  or  to  the  order  of  entry  in  the  register. 

The  statutes  hero  referred  to  are  statutes  such  as  the  Land  Drainage 
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Act,  1861  (sect.  35),  the  Improvement  of  Land  Act,  1864  (sect.  59), 
the  Extiaordinary  Titlie  Eedemption  Act,  1886  (sects.  4  and  6  (2)), 
and  the  Finance  Act,  1896  (sect.  o3).  The  provisions  of  these  statutes 
are  sometimes  conflicting,  and  difficult  to  determine  in  relation  to  one 
another. 

119.  If  and  when  it  becomes  important  to  determine  whether 
sucli  claim  to  priority  is  well  founded,  any  person  interested  may 
apply  to  the  registrar  to  determine  the  question  in  accordance  with 
these  rules :  and  the  registrar  may  either  himself  determine  all 
questions  as  to  the  priorities  and  relative  rights  of  the  parties ;  or 
may  requii'e  the  matter  to  be  brought  before  the  court  for  deci- 
sion :  and  the  result  of  the  decision  shall  be  entered  in  the  register, 
and  any  necessary  alterations  shall  be  made  therein. 

The  reason  for  thus  postponing  the  question  of  priority  appears  to 
be  that  the  charges  referred  to  are  often  of  comparatively  small 
importance,  and  are  nearly  always  terminable,  while  the  questions 
arising  on  the  construction  of  the  statutes  present  considerable  diffi- 
culty. 

120.  The  provisions  of  Eule  101,  with  respect  to  registered 
land,  shall  apply,  with  the  necessary  modifications,  to  a  registered 
charge. 

Athiiiaiion  to  Incmnhranccs  prior  to  Bcghtraiion  and  io 
Suh-morfgages  of  the  provismis  of  the  Act  o/  1875  ivith 
regard  to  Charges. 

These  rules  (121  to  126)  are  made  under  a  special  power  contained 
in  sect.  22  (6)  (c)  of  the  Act  of  1897  (p.  319). 

The  rules  as  to  title  to  incumbrances  prior  to  registration  apply 
equally  to  possessory  and  to  absolute  titles,  so  that  (for  instance)  an 
absolute  title  might  be  registered  to  an  incumbrance  affecting  land 
registered  with  a  possessory  title,  cr  a  qualified  title  to  an  incum- 
brance affecting  land  registered  with  absolute  title.  It  will  be  noticed 
(Eule  121)  that  the  consent  of  the  incumbrancer  is  reciuired  in  every 
case. 

121.  Where  it  appears  that  any  person  is  entitled  to  an  incum- 
brance created  prior  to  the  first  registration  of  land,  the  registrar 
shall,  on  the  application,  or  with  the  consent,  of  the  person  so 
entitled,  and  on  due  proof  of  his  title,  and  after  notice  to  the 
registered  proprietor  of  the  land,  register  such  person  as  the  pro- 
prietor of  such  incumbrance ;  but,  where  there  are  more  of  such 
incumbrances  than  one,  their  relative  priorities  shall  not  be  affected 
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by  the  registration  of  some  of  them  only,  or  by  the  order  in  wliieh 
such  of  them  as  are  registered  are  entered  in  the  register, 

122.  From  and  after  the  registration  of  the  proprietor  of  an 
incumbrance,  all  transfers  and  other  dispositions  thereof  shall  be 
entered  in  the  register,  and  shall  (subject  to  any  entry  to  the 
contrary  in  the  register)  rank,  as  between  themselves,  for  pur- 
poses of  priority  in  the  order  in  which  they  are  registered  ;  and 
the  incumbrance  shall  cease  to  be  subject  to  the  jurisdiction  of  any 
local  deed  registry. 

123.  The  same  forms  shall  be  used  and  proceedings  adopted  as 

to  transfers  and  other  dispositions  of  incumbrances  so  registered  as 

are  required  in  the  case  of  registered  charges. 

See  sects.  40  (as  to  transfers)  and  28  (as  to  discharges)  of  the  Act  of 
1875  (pp.  171  and  102),  sect.  9  of  the  Act  of  1897  (p.  297),  and  the  fcjre- 
going  Ivulos  lUG  to  120.  See  also  Precedents  XLIV.  and  XLA'II., 
pp.  495,  49G. 

124.  The  registered  proprietor  of  a  charge  or  incumbrance  may 

at  any  time  charge  the  same  with  the  payment  of  money  in  the 

same  manner  as  the  registered  proprietor  of  land  can  charge  the 

land. 

See  sect.  22  of  the  Act  of  1875  (p.  155)  and  the  foregoing  Eules  106 
to  109. 

125.  Such  a  charge  shall  be  called  a  sub-charge,  and  shall  be 

completed,   transferred,  and   discharged   in   the   same   form   and 

manner,  and,  subject  to  any  entry  in  the  register  to  the  contrary, 

shall,  as  against  the  person  creating  the  sub-charge,   imply  the 

same  covenants,  and  confer  the  same  powers  as  a  charge ;  and, 

subject  to   any  entry  to  the  contrary  in  the  register,  registered 

sub- charges  on  the  same  charge  or  incumbrance  shall,  as  between 

themselves,  rank  according  to  the  order  in  which  they  are  entered 

in  the  register,  and  not  according  to  the  order  in  which  they  are 

created. 

See  sects.  22  to  28  and  40  of  the  Act  of  1875  (pp.  155  to  162,  and 
171)  and  sect.  9  of  the  Act  of  1897  (p.  297),  and  the  foregoing  Kules 
106  to  120. 

126.  Certificates  of  incumbrance  and  of  sub-charge  shall  be 
prepared  in  like  forms,  and  be  issued,  and  dealt  with,  and  maj'  be 
used  to  create  a  lien  by  deposit  in  the  same  manner,  and  shall  be 
required  to  be  produced  on  the  same  occasions,  and  their  i)roduction 
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may  be  dispensed  witli  ou  the  same  terms  as  in  the  Acts  and  rules 

provided  with  regard  to  certificates  of  charge. 

See  sects.  22,  40,  79,  and  80  of  the  Act  of  1875  (pp.  151,  171,  and 
202),  and  sect.  8  of  the  Act  of  1897  (p.  290},  and  Eules  204—208  (p.  393). 

Transfer  and  Dhcliargc. 

127.  A  transfer  of  hmd,  comLined  with  a  diseliargo  of  a  charge 
or  iucumbrauce,  shall  be  made  by  an  instrument  in  Form  40  in  the 
First  Schedule  hereto  (p.  426). 

Transmissions  of  Land  and  Charges. 
i.    On  death. 

As  to  transmissions  on  death  generally,  see  the  chapter  on  that  subject 
{ante,  p.  39),  and  sects.  41  and  42  of  the  Act  of  1875  (pp.  173  and  177), 
and  sects.  5,  6  (4),  (5),  and  13  of  the  Act  of  1897  (pp.  279,  282,  and  303). 

128.  On  production  of  the  probate  or  letters  of  administration 
of  a  sole  (or  sole  surviving)  registered  proprietor  of  land,  or  of  a 
charge,  dying  after  18'J7,  the  personal  representative  named  in 
such  probate  or  letters  shall  be  registered  as  proprietor  in  the 
place  of  the  deceased  proprietor,  with  the  addition  of  the  words, 
"  Executor  (or  administrator)  of  ,  deceased," 
and  if  an  executrix  or  administratrix  is  a  married  woman,  that 
fact  shall  be  stated. 

dying  after  1897 — No  express  provision  is  made  for  deaths  before 
1898.  In  these  cases,  presumably,  the  registrar  will  proceed  under 
sects.  41  and  42  of  the  Act  of  1875  (pp.  173—177). 

The  addition  of  the  words  "executor,"  «S:c.,  enables  the  question  of 
death  duties  to  be  more  easily  dealt  with.    (See  Hules  171 — 174,  p.  383.) 

AVhere  an  executrix  or  administratrix  is  a  married  woman,  the 
concurrence  of  her  husband  may  possibly  be  required  to  a  transfer 
by  her  (see  Hm-lmess  and  Allsopp''s  Contract,  (1896)  1  Ch.  358,  ante, 
p.  249),  though  possibly  the  provisions  of  the  Act  of  1875,  sects.  30,  35 
(pp.  164,  168),  are  sufficiently  strong  to  countervail  the  decision  in  that 
case,  unless  her  husband  claims  to  be  registered  as  co-proprietor  under 
sect.  44  of  the  Act  of  1875  (p.  178),  and  it  is  very  doubtful  whether  he 
could  successfully  make  such  a  claim  in  any  case  to  wliich  tlie  above- 
cited  decision  would  appl}',  having  regard  to  the  amendment  of  that 
section  by  the  schedule  to  the  Act  of  1897. 

129.  When,  after  one  executor  has  been  registered  as  proprietor 
under  the  preceding  rule,  another  executor  applies  to  be  registered 
as  proprietor  jointly  with  him,  the  registrar  shall,  after  notice 
to  the  other  executors,  make  the  necessary  alteration  in  the 
register  upon  production  by  the  executor  applying,  of  the  probate 
obtained  by  him ;  or  if  he  has  not  proved  the  will,  of  a  statement 
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in  writing,  signed  by  lilm,  that  ho  has  accepted  the  executorship, 

and  desires  to  he  registered  accordingly. 

This  rule  is  in  accordance  with  the  law,  which  does  not  require  more 
than  one  of  several  executors  to  prove.  ( Wms.  Exors.  (9th  ed.)  pp.  .'520, 
1794;  Webster  y.  Spe7icer,  '^  ^larn.  &  Aid.  30:3;  Walters  v.  I'fiU,  1 
Moody  &  M.  .'502  ;  Scott  v.  Briiuit,  6  Nov.  &  :M.  381  ;  Cumijns  v.  ('., 
3  Jo.  &  Lat.  Gl.) 

130.  On  production  of  the  probate  or  letters  of  adminl.stration 
with  the  will  annexed  and  of  an  instrument  of  assent  or  appro- 
priation in  either  of  the  Forms  46  or  47  in  the  First  Schedule 
hereto  (p.  426),  or  of  a  transfer  by  the  personal  representative  and  of 
the  probate  or  letters  of  administration,  the  devisee  or  legatee  named 
in  the  assent  or  appropriation,  or  the  transferee  named  in  the 
transfer,  shall  be  registered  as  proprietor  of  the  land  or  charge 
in  place  of  the  deceased  proprietor. 

As  to  tlie  duties  of  the  personal  representative  in  making  the  assent 
or  appropriation,  or  executing  the  transfer,  see  ante,  pp.  41,  42,  173  to 
177.  The  rule  appears  to  leave  no  discretion  in  the  registrar  in  regard 
to  the  registration. 

131.  When  a  settlement  is  created  by  the  will  of,  or  otherwise 
arises  in  consequence  of  the  death  of,  a  sole  registered  proprietor, 
the  personal  representative  shall,  at  the  proper  time,  with  the 
consent  of  the  tenant  for  life  (if  of  full  age)  deliver  at  the 
registry,  together  with  the  probate  or  letters  of  administration, 
a  written  application  for  the  registration  of  a  proprietor,  with 
the  proper  restrictions  and  inhibitions,  according  to  the  principles 
stated  in  sect.  6  of  the  Act  of  1897  and  Eule  70  of  these  rules; 
and  thereupon  the  registration  shall  be  made  accordingly ;  and, 
if  the  parties  desire  it,  the  probate  or  settlement,  or  a  copy  or 
abstract  thereof,  may  be  deposited  in  the  registry  for  safe  custody 
and  future  reference. 

8co  Act  of  1S97,  sect.  G  (5),  note,  pp.  283,  284. 
at  the  proper  time — These  words   seem  to  point   to  the  lapse  of 
a  reasonable  time  for  the  due  administration  of  the  estate. 
See  Eules  252,  254,  as  to  copies  and  abstracts. 

132.  "When  the  trustees  of  a  settlement  apply,  on  the  death  of 
a  tenant  for  life,  for  the  registration  of  a  successor  imder  the 
settlement,  they  and  their  solicitor  shall  make  a  statutory  decla- 
ration to  the  effect  that  the  deceased  proprietor  was  tenant  for 
life,  and  that  they  are  the  trustees  of  the  settlement,  and  that 
the  person  for  whose  registration  they  are  applying  is  the 
successor  under  tlie  settlement,  and  that  the  restrictions  and 
inhibitions  applied  for  are  those  proper  to  be  entered,  or  that 
no  restrictions  or  iidiibitions  are  required. 

The  only  case  specified  in  the  Acts  in  which  it  is  the  duty  of  the 
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registrar  to  inquire  into  the  terms  of  a  settlement  is  under  sect.  6  (3) 
of  the  Act  of  1897  (p.  282\  where,  on  the  death  of  a  tenant  for  Hfe,  there 
are  no  trustees  of  the  settlement,  or  the  trustees  neglect  to  appl}',  and  a 
person  beneficiall}'  entitled  applies  for  the  registration  of  a  new  pro- 
prietor. The  Acts  do  not  specify  how  the  registrar  is  to  be  informed 
who  are  the  trustees  of  the  settlement,  or  how  he  is  to  discover  that  the 
deceased  proprietor  was  a  tenant  for  life  only.  These  rules  (132 — 134) 
remed}-  the  omission  for  practical  purposes. 

In  the  great  majority  of  cases  there  will  be  restrictions  or  inhibitions 
on  the  register  which  will  sufficiently  indicate  to  the  registrar  that  a 
proprietor  is  tenant  for  life  only  and  prevent  any  entry  being  made 
without  a  special  order  (see,  e.;/.,  Form  (5  in  the  First  Schedule  to  these 
rules),  and  so  jirevent  his  acting  on  the  mere  application  of  the  per- 
sonal representatives  of  the  deceased.  But  should  there  be  no  such 
indication,  and  should  the  trustees  and  the  beneficiaries  neglect  to 
apply,  or  at  least  to  register  a  caution  on  the  death,  there  seems  no- 
thing to  prevent  the  jjersonal  representatives  from  being  registered, 
under  Eule  128,  and  afterwards  disposing  of  the  property.  Or,  it 
would  seem  they  might  dispose  of  the  property  by  transfer  or  appro- 
priation, and  the  transferee  could  then  claim  registration  under 
Eule  l.'^O.  As  it  would  sometimes  be  an  expensive  matter  to  prove  to 
the  registrar  wlio  are  the  trustees  of  the  settlement,  these  rules  enable 
the  registrar  to  take  the  evidence  of  the  applicants  and  their  solicitor 
(supported  by  the  certificate  of  counsel  in  the  case  of  valuable  pro- 
perties :   see  Rule  133)  as  to  the  correctness  of  the  application. 

It  must  be  remembered  that  when  the  Act  of  1875  was  passed  the 
power  of  sale  of  all  settled  land  was  generally  vested  in  the  trustees  of 
the  settlement,  and  the  scheme  of  the  Act  was  that  the  trustees 
would  be  registered  as  j^roprietors  (sect.  68),  and  would  pass  on 
the  estate  on  each  successive  appointment  of  new  trustees  without 
difficulty  or  official  interference  of  any  kind.  The  beneficiaries  might 
(if  they  wished)  protect  themselves  from  any  apprehended  abuse  of 
the  statutory  powers  of  the  trustees  by  means  of  cautions  and  restric- 
tions. It  is  submitted  that  this  method,  which  is  still  open  for  adop- 
tion where  desired,  will  be  found  in  most  cases  the  most  convenient 
way  of  registering  settled  estates.  But  the  Settled  Land  Acts  have 
made  it  necessary  to  give  an  option  to  the  tenant  for  life  (Land 
Transfer  Act,  1897,  sect.  6  (1))  to  be  registered  as  proprietor 
himself,  with  only  a  restriction  in  favour  of  the  trustees.  The  result 
is  a  constantly-recurring  difficulty  on  tenant  for  life's  death.  The 
provisions  made  in  these  rules  for  the  death  of  the  tenant  for  life 
aj)pear  to  be  a  species  of  compromise  between  the  principles  of  the 
Land  Transfer  Acts,  favouring  simplicity  of  procedure,  and  placing 
the  responsibility  for  the  correct  registration  of  settled  land  on  the 
shoulders  of  the  parties  interested  and  their  trustees,  and  those  of  the 
Settled  Land  Acts. 


133.  In  any  case  in  ■whicli  the  registrar  may  deem  it  desirable 
that  the  declaration  shall  be  accompanied  by  a  certificate  of 
counsel  to  the  like  effect,  a  certificate  to  his  satisfaction  shall  be 
produced. 
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134.  "When  such  a  declaration  (and  certificate  if  required)  are 
produced,  the  registrar  shall  not  require  production  of  the  settle- 
ment or  any  further  evidence  ;  but  when  they  are  not  produced 
he  shall  inquire  into  the  terms  of  the  settlement  and  shall  satisfy 
himself  that  the  proper  entries  are  made  on  the  register. 

135.  If,  on  the  death  of  a  tenant  for  life,  registered  as  pro- 
prietor of  land,  the  trustees  of  the  settlement  neglect  to  apply  for 
the  registration  of  the  new  proprietor  in  his  place,  or  if  there  are 
no  such  trustees,  any  person  interested  under  the  settlement  may 
apply  for  the  registration  of  a  new  proprietor.  The  registrar 
shall  thereupon  inquire  into  the  terms  of  the  settlement,  and  shall 
settle  draft  entries  for  the  register  on  the  principles  stated  in 
sect.  6  of  the  Act  of  1897  (p.  281)  and  Kule  70  of  these  rules  in 
regard  to  settled  land,  and  shall  give  notice  thereof  to  the  trustees 
of  the  settlement  (if  any)  and  to  the  succeeding  tenant  for  life, 
and  to  such  other  persons  (if  any)  as  he  may  think  fit,  and  if 
no  valid  objection  is  made  thereto,  shall  enter  the  new  proprietor 
accordingly. 

136.  On  the  death  of  one  of  several  joint  proprietors  of  land 
the  name  of  the  deceased  proprietor  shall  be  withdrawn  from  the 
register  on  production  of  a  certificate  of  death,  or  probate  or 
letters  of  administration,  with  evidence  of  identity,  by  statutory 
declaration ;  or  such  other  evidence  as  the  registrar  may  deem 
sufficient  in  each  case. 

of  land — A  like  rule  would  apparently  apply  in  the  case  of  a  charge 
or  incuiubrance. 

This  appears  to  be  the  only  case  in  which  evidence  of  identity  is 
required  by  the  rules. 

137.  On  the  death  of  a  proprietor  registered  under  Ivule  141 
as  official  receiver  or  trustee  in  bankruptcy,  the  personal  repre- 
sentatives shall  not  be  registered,  but  proceedings  shall  be  taken  in 
accordance  with  Rule  143. 

Another  case  wliero  the  personal  representatives  would  not  be 
entitled  to  registration,  would  be  the  case  of  a  person  registered  "  as 
administrator"  under  Eule  128.  Administration  "  r/e  bonis  non" 
would  have  to  be  produced. 

ii.    On  BanJcnq^tcjj  or  Liquidation. 

See  sects.  43,  40,  47,  of  the  Act  of  1875  (pp.  177,  179\  as  amended 
by  the  Act  of  1897,  Sched.  1  (p.  324),  and  the  Bankruptcy  Ait,  1883 
(46  &  47  A'ict.  c.  52),  ss.  9,  21,  44,  125. 

B.  C  C 
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138.  On  production  to  the  registrar  of  an  office  copy  of  an 
order  of  a  Court  having  jiu-isdiction  in  Lankruptcy  adjudging  a 
proprietor  bankrupt,  or  directing  the  estate  of  a  deceased  pro- 
prietor to  be  administered  under  sect.  125  of  the  Bankruptcy  Act, 
1883,  together  with  a  certificate  signed  by  the  official  receiver  that 
any  registered  land  or  charge  is  part  of  the  property  of  the 
bankrupt,  or  deceased  proprietor,  divisible  amongst  his  creditors, 
the  official  receiver  may  be  registered  as  proprietor  in  the  place  of 
the  bankrupt  or  deceased  proprietor. 

139.  When  the  official  receiver  has  been  registered  as  proprietor 
and  some  other  person  is  subsequently  aj)pointGd  trustee,  such  per- 
son may  be  registered  as  proprietor  in  the  place  of  the  official 
receiver,  on  production  of  an  office  copy  of  the  certificate  by  the 
Board  of  Trade  of  his  appointment  as  trustee. 

140.  If  the  official  receiver  has  not  been  registered  as  proprietor, 
the  trustee  may  be  registered  as  proprietor  on  production  of  office 
copies  of  the  order  adjudging  the  proprietor  bankrupt,  and  of  the 
certificate  of  the  appointment  of  the  trustee,  with  a  certificate 
feigned  by  the  trustee  that  the  land  or  charge  is  part  of  the  pro- 
perty of  the  bankrupt,  divisible  amongst  his  creditors. 

141.  Where  the  official  receiver  or  trustee  in  bankruptcy  is 
registered  as  proprietor,  the  words  "  official  receiver,"  or  "trustee  of 
the  property  of  A.  B.  a  bankrupt "  shall  be  added  to  the  register. 

The  addition  of  these  words  will  facilitate  proceedings  on  changes  in 
the  trusteeship,  or  successions  in  tlie  office  of  official  receiver. 

142.  If  any  registered  land  or  charge  is  vested  in  the  trustee 
under  the  provisions  of  a  scheme  of  arrangement  approved  by  a 
Court  ha\ing  jurisdiction  in  bankruptcy,  the  official  receiver  or 
other  trustee  may  be  registered  as  proprietor  in  like  manner  as  a 
trustee  in  bankruptcy,  upon  production  of  an  office  copy  of  the 
scheme  of  arrangement,  a  certificate  signed  by  the  official  receiver 
or  such  other  trustee,  that  the  registered  land  or  charge  was  part 
of  the  property  vested  in  him  under  the  provisions  of  the  scheme  ; 
and,  in  the  case  of  a  trustee,  other  than  the  official  receiver,  an 
office  copy  of  the  certificate  by  the  Board  of  Trade  of  liis  appoint- 
ment as  trustee. 

See  sect.  18  of  the  Bankruptcy  Act,  1883. 
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143.  When  ii  trustee  In  Lcankruptcy,  or  under  the  provisions  of 
such  scheme  of  arrangement,  who  has  been  registered  as  proprietor, 
vacates  his  office  as  trustee  by  reason  of  a  receiving  order  having 
been  made  against  him,  or  by  release,  resignation,  death,  removal 
from  office,  or  any  other  cause,  the  official  receiver  may  be  regis- 
tered as  proprietor ;  or,  if  some  other  person  be  appointed  trustee, 
such  person  may  be  registered  as  proprietor  on  production  of  an 
office  copy  of  tlie  certificate  of  his  appointment  as  trustee. 

See  sects.  82,  85,  86,  of  the  Bankruptcy  Act,  1883. 

144.  Where  the  official  receiver  or  a  trustee  has  been  registered 
as  proprietor,  and,  by  reason  of  any  act  or  omission  or  order,  his 
estate  and  interest  in  the  property  has  become  divested,  he  may 
give  notice  to  the  registrar  in  Form  48  in  the  First  Schedule  hereto 
(p.  427),  which  notice  shall  be  entered  on  tlie  register,  together  with 
a  general  inhibition  against  dealings  until  further  order.  On  such, 
entry  being  made,  the  official  receiver  or  trustee  shall  be  exone- 
rated from  all  such  liability  (if  any)  as  may  affect  him  in  respect 
of  the  property  by  reason  of  his  name  being  entered  on  the  register 
as  proprietor  tliereof.  When  such  a  notice  has  been  entered  on  the 
register  an  entry  may  be  made  under  Rule  101  without  notice  to 
the  registered  proprietor,  or  inquiry  as  to  his  execution  of  a 
transfer. 

This  rule  relates  to  the  provisions  of  the  Bankruptcy  Acts  (Act  of 
1883,  s.  55)  for  getting  rid  of  onerous  property.  The  Land  Transfer 
Acts  make  no  express  provision  for  sucli  a  case. 

145.  In  the  liquidation  of  a  company  any  resolution  or  order 
appointing  a  liquidator  may  be  filed,  and  referred  to  on  the 
register,  and,  when  so  registered,  shall  be  deemed  to  be  in  force 
until  it  is  cancelled  or  superseded  on  the  register. 

A  company  in  li(pridation  remains  the  proprietor  of  its  land.  Only 
the  dii-ectors  are  superseded  in  their  functions  by  the  liquidator. 

As  to  Registered  Dispositions  generalhj. 

i.  Form. 

146.  The  forms  in  the  Fii'st  Schedule  hereto  shall  be  used  in  all 
matters  to  which  they  refer,  or  are  capable  of  being  applied  or 
adapted,  with  such  alterations  and  additions  only  as  are  necessary 
to  meet  the  cii'cumstances  of  each  case ;  but  no  recital  or  provision 
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not  authorised  by  these  rules  or  the  notes  to  the  forms  shall  be 

inserted. 

The  last  sentence  is  taken  from  Eule  58  of  1875.  Its  effect  is  con- 
siderably modified  by  the  following  rulo  and  Rules  152,  155.  See  also 
as  to  building  societies  mortgages,  sect.  9  (3)  of  the  Act  of  1897  (p.  298). 
It  is  unnecessary  to  state  that  it  is  also  open  to  the  parties  to  execute 
a  deed,  under  sect.  49  of  the  Act  of  1875,  in  any  form,  and  containing 
any  stipulations  they  may  desire.  An  instrument  of  transfer  or  charge 
in  such  case  is  executed  at  the  same  time  for  registration  purposes,  and 
bears  no  stamp.  See  Eule  164  (p.  380).  It  is  conceived  that  the  pro- 
hibition against  recitals  is  considerably  modified  by  the  discretion 
vested  in  the  registrar  by  the  next  rule. 

147.  Instruments  for  which  no  form  is  provided  or  to  which  the 

scheduled  forms  cannot  conveniently  be  adapted,  shall  be  in  such 

form   as   the  registrar   shall   direct,  the   scheduled   forms   being 

followed  as  nearly  as  circumstances  will  permit.     There  may  be 

added  to  the  form,  as   a  separate  part  thereof,  or  in  a  schedule 

thereto,  any  special  stipulations  varying  or  adding  to  the  provisions 

thereof  that  the  parties  may  wish  to  enter  into ;  but  the  registrar 

is  not  to  allow  any  such  stipulation  to  be  entered  or  noted  in  the 

register,  unless  application  is  made  to  him  in  writing  to  do  so,  and 

he  considers  that  such  entry  or  note  can  properly  be  inserted. 

The  matters  capable  of  entry  on  the  register  or  for  which  no  form  is 
provided,  are  stated  in  Rules  175  to  178. 

148.  For  the   purpose  of   introducing   the   implied   covenants 

under  the  Conveyancing  and  Law  of  Property  Act,  1881,  a  person 

may,  in  a  registered  disposition,  be  expressed  to  execute,  transfer, 

or  charge  as  beneficial  owner,  as  settlor,  as  trustee,  as  mortgagee, 

as  personal  representative  of  a  deceased  person,  as  committee  of  a 

lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court : 

and  an  instrument  of   transfer   or   charge,  and   any  instnmient 

affecting  registered  land,  or  a  registered  charge,  may  be  worded 

accordingly,  but  no  reference  to  such  imjjlied  covenants  shall  be 

entered  in  the  register. 

See  sect.  16  (3)  of  the  Act  of  1897  (p.  309).  These  covenants  will  be 
useful,  even  with  absolute  title,  where  the  transaction  is  not  for  value, 
and  they  are  applicable,  see  Conv.  Act,  1881,  sect.  7  ;  and  see  sects.  33, 
38  of  the  Act  of  1875  (pp.  166,  170). 

149.  If  it  aj)pears  to  the  registrar  that  any  instrument  or  entry 
proposed  to  be  entered  or  made  in  the  register  is  improper  in  form 
or  in  substance,  or  is  not  clearly  expressed,  or  does  not  indicate 
with  sufficient  precision  the  particular  interest  or  land  which  it  is 
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intended  to  affect,  or  refers  only  to  matters  wliieh  are  not  the 
subject  of  registration  under  the  Acts,  or,  being  a  condition,  does 
not  run  with  the  land,  or  is  not  capable  of  being  legally  annexed 
thereto,  or  of  affecting  assigns  by  way  of  notice,  or  being  a 
restriction,  is  unreasonable  or  calculated  to  cause  inconvenience,  or 
is  otherwise  expressed  in  a  manner  inconsistent  with  the  principles 
upon  which  the  register  is  to  be  kept,  he  may  decline  to  enter  the 
same  in  the  register,  either  absolutely,  or  without  such  modifica- 
tions therein  as  he  shall  approve;  or  he  may  himself  witli  the 
applicant's  consent,  settle  the  form  of  the  entry  to  bo  made. 

150.  An  instalment  dealing  with  part  of  the  land  comprised  in 
a  title  may,  where  such  part  is  clearly  defined  on  the  filed  plan  of 
the  land,  define  it  by  reference  to  that  plan  instead  of  by  means  of 
an  accompanying  plan. 

151.  Lands  included  in  more  than  one  title  may  be  included  in 
one  disposition. 

152.  Where  imder  or  by  virtue  of  any  statute,  or  other  sufficient 
authority,  a  public  body,  corporation,  company,  or  society  is 
empowered  or  required  to  take  conveyances  or  mortgages  or  to 
execute  deeds  and  instruments  in  any  particular  form  or  style, 
all  transfers  and  other  instruments  requiring  registration  may  be 
adai-ted  to  such  form  and  style,  and  for  that  purpose  the 
scheduled  forms  may  be  modified  in  such  manner  as  the  registrar 
may  from  time  to  time  direct  or  approve,  and  entered  on  the 
register  accordingly. 

153.  An  instrument  executed  under  the  6th  sub-section  of  the 
9th  section  of  the  Act  of  1897  (p.  300)  by  a  person  entitled  to  be 
registered  as  proprietor  of  land,  or  of  a  charge,  before  he  has  been 
registered  as  such,  shall  be  in  the  same  form  as  is  required  for  a 
disposition  by  the  registered  proprietor.  But  no  registration  of 
such  instrument  shall  be  made  until  the  person  executing  the 
same  has  been  registered  as  proprietor,  or  his  right  to  be  so  regis- 
tered has  been  shown  to  the  satisfaction  of  the  registrar. 

See  the  sub-section,  p.  300,  and  cf.  Eule  78,  p.  353. 

154.  Where  such  an  instrument  as  is  mentioned  in  the  last 
preceding  rule  deals  with  a  portion  of  the  land  comprised  in  a 
title,  or  with  a  charge  not  yet  entered  in  the  register,  the  form  may 
be  varied  so  far  as  may  be  necessary  to  identify  the  land  or  charge 
dealt  with. 
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155.  Where  a  disposition  of  land  is  about  to  be  made  wbich 
cannot  be  registered  without  the  consent  of  some  other  person  beiog 
obtained,  such  consent  may  be  given  by  the  instrument  of  dispo- 
sition ;  which  must  in  that  case  be  executed  by  the  person  giving 
the  consent  ;  and  for  that  purpose  the  forms  may  be  varied  to 
meet  the  circumstances  of  the  ease. 

ii.  Execution  and  Attestation. 

156.  Every  instrument  of  transfer,  charge,  exchange,  or  partition 
of  registered  land,  or  of  any  registered  charge  on  land,  including 
any  alteration  of  a  charge,  shall ;  and,  if  the  parties  desire  it,  any 
other  instrimient  required  to  be  in  writing  may  ;  be  executed  as  a 
deed. 

157.  Every  instrument  required  to  be  executed  as  a  deed  shall 
be  attested. 

Evidence  of  the  identity  of  the  grantor  has  hitherto  always  been 
required  by  the  rules.  This  is  now  no  longer  required  on  any  trans- 
action or  application  except  under  Eule  136,  p.  373. 

158.  Every  instrument  required  by  these  rules  to  be  attested 
shall  be  executed  in  the  presence  of  a  witness,  who  shall  write 
his  name,  address,  and  description  in  the  attestation  clause. 

This  rule  is  in  accordance  with  the  procedure  on  transfer  of  ships. 
(Merchant  Shipping  Act,  1894,  sect.  24,  sub-sect.  2.) 

It  will  be  observed  that  there  are  no  special  requirements  in  regard 
to  execution  abroad. 

159.  If  any  instrument  is  executed  by  attorney,  the  power  of 
attorney,  or  an  office  copy  thereof  ;  and,  in  cases  not  falling 
within  the  Conveyancing  Act,  1882,  evidence  (by  the  statutory 
declaration  of  the  attorney  or  otherwise)  sufficient  to  satisfy  the 
registrar  that  the  principal  was  alive  at  the  time  of  the  execution 
of  the  instrument,  and  that  the  power  was  then  unrevoked ;  shall 
be  produced  to  the  registrar,  and  the  original  power  of  attorney 
shall  be  filed,  either  at  the  Central  Office  or  in  the  registry. 

The  8th  and  9th  sections  of  the  Conveyancing  Act,  1882,  provided 
(substantially)  that  in  favour  of  a  purchaser  a  power  of  attorney 
(sect.  9)  expressed  to  be  irrevocable  for  a  fixed  time  specified  in  the 
power,  not  exceeding  one  year  from  its  date,  is  not  to  be  revoked 
within  that  time  fi/ifft-r  «Zm)  by  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  ;  and  (sect.  8),  if  given  for  valuable 
consideration,  and  expressed  to  be  irrevocable,  is  not  to  bo  revoked  at 
any  time  by  the  means  above  specified.  The  wording  of  the  sections 
is  precise,  and  should  be  referred  to  in  all  cases  before  acting  in 
reliance  on  them. 
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iil.   lleij'oitration. 

160.  When  instruments  capable  of  registration  are  delivered 
(Ly  post  or  otherwise)  at  the  registry  Avith  the  proper  Inland 
Revenue  and  Land  liegistry  fee  stamps  affixed  thereto  or  im- 
pressed thereon,  accompanied  by  the  land  certificate,  office  copy 
registered  lease,  or  certificate  of  charge,  as  the  case  may  be  (if 
such  document  is  not  already  deposited  in  tlie  registry),  they  shall 
be  entered  in  the  register  in  the  order  in  which  they  are  delivered, 
which  order  shall,  in  the  absence  of  direction  to  the  contrary  in 
the  instruments  themselves,  be  their  order  of  priority  in  the 
register.  All  instruments  delivered  by  post  during  the  hours  in 
which  the  office  is  open  for  registration*  shall  be  treated  as  delivered 
at  the  closing  of  the  office  on  that  day,  and  shall,  if  there  is  more 
than  one  relating  to  the  same  property  or  the  same  charge,  rank 
together  for  purposes  of  priority ;  and  if  delivered  between  the 
hours  of  closing  and  opening  of  the  office  for  registration,  shall  be 
treated  as  delivered  at  the  opening  of  the  office,  and  shall  rank 
together  for  purposes  of  priority. 

By  ]lule  7  of  the  Fee  Order  (p.  437),  the  fees  on  application  sent  by 
post  may  be  transmitted  by  Bank  of  England  notes,  postal  or  jiost  office 
orders,  or  banker's  di'aft.  No  application  requiring  the  production  of 
the  certificate  under  sect.  8(1)  of  the  Act  of  1897  (p.  290)  can  be 
accepted  without  the  presentation  of  the  certificate  at  the  same  time. 
As  priority  depends  on  priority  of  application,  there  should  be  no 
delay  in  applying  for  registration. 

161.  When  an  instrument  purporting  to  be  already  executed  by 
a  registered  proprietor  is  delivered  at  the  registry  for  registration, 
notice  of  the  fact  shall  be  sent  to  him  at  his  registered  address ; 
and  unless  the  execution  is  admitted  by  him,  the  registration  shall 
not  be  completed  until  after  the  expiration  of  three  clear  days  from 
the  posting  of  the  notice. 

The  registered  address  is  entered  in  the  Proprietorship  Eegister. 
(Eule  6,  p.  335.) 

As  to  service  of  notices,  see  Rules  256  to  259  (pp.  405,  406). 

Where  the  registered  proprietor  is  personally  known  to  tlie  land 
registry  officials,  or  where  he  attends  and  is  identilied  by  a  solicitor  or 
other  person  so  known,  the  admission  of  execution  for  tlie  purposes  of 
this  rule  would  seem  to  be  complete,  and  the  notice  woidd  not  have  to 
be  sent.  In  other  cases,  apparently,  the  notice  would  have  to  bo  sent, 
and  the  admission  would  have  to  be  sent  to  the  registry  in  reply 
thereto,  or  the  full  interval  of  three  days  woidd  have  to  elapse. 

162.  Except  where  otherwise  provided  by  these  rules,  all  deeds, 

*  Namely,  from  11  till  3.     For  searching  and  other  business  the  office  is  open 
from  10  to  4.     It  closes  at  2  ou  Saturdays. 
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applications,  and  other  documents  on  wliicli  any  entry  in  tlie 
register  is  founded  shall  be  retained,  and  shall  not  be  taken  away 
from  the  registry  except  under  a  written  order  of  the  registrar  or 
an  order  of  the  Court. 

The  rides  providing  otherwise  are  Eules  20,  38,  163,  168;  and  cf . 
Eule  252. 

163.  Upon  the  registration  of  a  charge  in  favour  of  a  building 
society,  friendly  society  (including  a  branch  society),  or  industrial 
and  provident  society,  the  instrument  of  charge  may  (if  it  is  so 
desired)  be  delivered  to  them  after  registration  upon  their  deliver- 
ing at  the  registry  a  copy  thereof,  verified  by  the  signature  of  the 
secretary  as  being  a  correct  copy  ;  which  copy  shall  be  admissible 
for  all  purposes  as  sufficient  evidence  of  the  contents  and  execution 
thereof,  without  the  production  of  the  original  charge.  Such  copy 
need  not  be  stamped,  and  must  be  filed  in  the  registry. 

As  to  budding  societies,  see  6  &  7  Will.  4,  c.  32,  s.  5,  and  the  Build- 
ing Societies  Act,  1874,  s.  42. 

As  to  friendly  societies,  see  the  Friendly  Societies  Act,  1896,  s.  53, 
and  as  to  industrial  and  provident  societies,  the  Industrial  and  Provi- 
dent Societies  Act,  18U3,  s.  43.  These  enactments  give  special  validity 
to  discharges  of  mortgages  indorsed  in  special  forms  on  the  original 
mortgage  deeds.  This  rule  is  to  enable  those  deeds  to  be  retained  by 
the  parties  for  the  purpose  of  such  indorsement.  But  Rule  113  pro- 
vides an  alternative  by  which  the  retention  of  the  original  mortgage 
deed  by  the  parties  is  rendered  unnecessary. 

iv.  Stamp  Duttj. 

164.  When  an  instrument  of  transfer  or  charge  is  executed  for 
the  sole  purpose  of  carrying  out  on  the  register  a  transaction 
already  effected  by  a  deed  or  other  instrument  not  on  the  register, 
the  Inland  Eevenue  stamp  on  the  transaction  shall  be  affixed  to  or 
impressed  on  the  last  mentioned  deed  or  instrument,  and  the  regis- 
tered instrument  shall  bear  no  stamp  duty.  Provided  that  the 
stamped  instrument  shall  before  the  completion  of  the  registration 
be  produced  to  an  officer  of  the  registry,  to  show  that  all  duty 
payable  in  respect  of  the  transaction  has  been  paid. 

This  ride  appears  to  be  in  accordance  with  section  83  (7)  of  the  Act 
of  1875  (p.  206). 

165.  When,  upon  the  delivery  of  any  instrument  for  registra- 
tion, a  question  arises  whether  such  instrument,  or  any  oth«r 
instrument  produced  under  Rule  163,  is  sufficiently  stamjied,  and 
the  applicant  for  registration,  or  his  solicitor,  gives  a  written 
undertaking  that  he  will  within  a  time  fixed  by  the  registrar  pro- 
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euro  and  fui-nish  tlio  necessary  eviJenee  that  tlio  instrument  so 
delivered  or  produced  either  then  was  or  lias  suhsequently  been 
sufficiently  stamped,  a  note  shall  bo  made  in  the  register  that  on 
that  day  registration  Avas  applied  for,  hut  that  such  question  having 
arisen  it  was  not  completed  :  and  the  instrument  shall  he  returned 
to  the  person  who  delivered  or  produced  it.  If  such  instrument  is 
subsequently,  within  the  time  fixed,  delivered  or  produced  at  the 
registrj^  "with  the  proper  evidence  that  it  is  when  so  delivered  or 
produced  sufficiently  stamped,  the  registration  shall  be  completed 
as  of  the  date  on  which  the  note  was  made.  If,  at  the  expiration 
of  the  time  fixed,  the  written  undertaking  has  not  been  complied 
with,  the  note  shall  bo  withdrawn  from  the  register. 

Part  IV. — Minor  Entries  in  the  Register. 
Notices  of  Leases  or  Agreements. 

See  generally,  sections  50,  51  of  the  Act  of  1875,  as  amended  by 
Sched.  1  of  the  Act  of  1897,  and  the  head  "  Leases,"  ante,  p.  86.  The 
land  certificate  apparently  is  not  required  to  be  produced  for  q.x\j  entry 
in  the  register  contained  in  this  part  of  tlio  rules  (except  under 
Eule  184),  section  8  (1)  of  the  Act  of  1897  (p.  290)  not  extending 
to  these  matters.  But  it  will,  if  produced,  bo  indorsed  as  usual  with 
all  entries  in  the  register  up  to  date. 

166.  Upon  an  application  to  register  notice  of  a  lease  or  agree- 
ment for  a  lease  under  the  oOth  and  51st  sections  of  the  Act  of 
1875  the  lease  or  agreement,  together  with  a  copy  thereof,  and  a 
copy  or  tracing  of  the  plan  (if  any)  thereon,  and  either  the  consent 
in  writing  of  the  registered  proprietor  of  the  freehold,  or  of  the 
superior  lease  out  of  Avliich  the  lease  or  agreement  of  which  notice 
is  to  be  registered  is  derived,  or  an  order  of  the  Com-t  authorizing 
the  registration  of  the  notice,  shall  be  delivered  at  the  registry. 

If  the  lessee  does  not  desire  to  register  a  leasehold  title  under 
sections  11  — 16  of  the  Act  of  1875  (pp.  140  to  146},  he  can  protect 
himself  on  the  register  by  entering  a  notice  of  his  lease  under  this  and 
the  two  next  rules.  Leases  in  occupation  of  less  than  twenty-one  j'ears 
do  not  require  to  bo  protected  (section  18,  Act  of  1875).  The  notice 
does  not  give  validity  to  the  lease,  but  protects  it  for  what  it  is  worth. 
Consequentl}'  it  is  not  necessary  for  the  registrar  to  do  more  than 
accept  the  notice,  with  such  particulars  as  are  likely  to  be  useful. 

See  the  head-note,  as  to  land  certificates. 

167.  If  the  lease  or  agreement  for  a  lease  comprises  only  part  of 
the  land  in  the  title,  and  does  not  contain  sufficient  particulars 
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(by  plan  or  otherwise)  to  enable  sucb  part  to  be  clearly  shown 
on  the  filed  plan  of  the  land,  the  applicant  (with  the  concurrence 
of  all  other  necessary  parties,  if  any)  shall  furnish  the  necessary 
information. 

Leases  affecting  parts  of  a  registered  estate  are  shown  on  the  regis- 
tered plan  tlioreof  b}'  an  edging  of  yellow.  Consequently,  where  the  lease 
leaves  it  doubtful  what  laud  is  comprised  in  it,  the  proprietor  of  the 
freehold  title,  and  possibly  others  interested  therein,  have  to  concur  in 
the  process  of  entering  the  notice  and  marking  the  map. 

168.  The  notice  in  the  register  shall  refer  to  the  filed  copy  of 
the  lease  or  agreement,  and  shall  give  the  term,  and  may  include 
such  other  short  particulars  as  can  be  conveniently  entered. 
Where  the  lease  or  agreement  confers  a  right  of  pre-emption 
this  shall  be  noted  in  the  register.  The  lease  or  agreement 
shall  be  marked  with  a  note  of  the  entry,  and  shall  be  returned 
to  the  applicant. 

169.  If  the  lease  or  agreement  for  a  lease  is  not  produced,  a 
statutory  declaration  by  the  applicant  or  his  solicitor,  stating 
the  reason  of  the  non-production  and  verifying  the  copy,  shall 
be  furnished. 

Notices  of  Estates  in  Dotver  or  h/j  the  Curtesy. 

170.  Application  under  the  52nd  section  of  the  Act  of  1875 
to  register  notice  of  an  estate  in  dower  or  by  the  curtesy  in  any 
registered  land  shall  be  in  the  Form  49  in  the  First  Schedule  hereto 
(p.  427),  and  shall  show  concisely  the  existing  rights  of  the  several 
persons  interested  in  the  land  affected  by  the  application.  The 
evidence  in  support  of  the  application  shall  be  delivered  there- 
with, and  the  matter  shall  be  proceeded  with  as  the  registrar 
shall  direct.  Notice  of  an  estate  in  dower  or  by  the  curtesy 
shall  be  entered  in  the  Charges  Register  as  an  incumbrance. 

See  the  section  referred  to  at  p.  184,  and  the  headnote  to  this  Part 
(p.  381)  as  to  laud  certificates. 

Notices  as  to  Death  Duties. 

See  section  18  of  the  Act  of  1875,  as  amended  by  the  First  Schedule 
to  the  Act  of  1897  (p.  143),  and  section  13  of  the  latter  Act  (p.  303), 
as  to  succession  and  estate  duty. 

The  short  effect  of  these  provisions  is  that  so  long  as  the  land  is 
owned  by  the  voluntary  successors  of  the  deceased  proprietor,  the 
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charge  for  duty  does  not  need  to  be  registered  (sect.  18  (2)  of  the  1875 
Act  as  amended),  but  that  if  a  registered  purcliaso  for  value  intervenes, 
the  charge  is  gone,  unless  it  is  registered  before  the  purchase  took 
place. 

171.  Where,  upou  any  examination  of  title,  the  ref,a.strar  finds 
that  there  is,  or  may  arise,  any  sucli  liability  to  doatli  duties 
as  is  mentioned  in  section  lo  of  the  Act  of  1897,  he  shall  enter 
notice  thereof  in  the  Charges  Ivegister  according  to  Form  50  in 
the  First  Schedule  hereto  (p.  427). 

172.  Whore,  on  the  death  of  a  registered  proprietor  of  land 
his  personal  representative  is  registered  as  such  under  llule  128 
(p.  370),  notice  of  liability  to  duty  shall  not  be  entered. 

See  the  note  to  the  next  rule. 

173.  If  the  personal  representative  of  a  deceased  proprietor 
of  land  assents  to  a  devise  or  appropriation,  or  transfers  land  to 
any  person  otherwise  than  by  sale,  notice  of  the  liability  to  duty 
shall  be  entered  unless  there  is  produced  to  the  registrar  either — 

(a)  Proof  to  the  satisfaction  of  the  registrar  that  all  duty  payable 
in  respect  of  such  land  by  reason  of  the  death  of  the  pro- 
prietor has  been  paid  or  satisfied  ;  or 

(/>)  A  certificate  from  the  Commissioners  of  Inland  Revenue 
in  Form  51  in  the  First  Schedule  hereto  (p.  427),  or 
to  that  effect ;  or 

(c)  Proof  to  the  satisfaction  of  the  registrar  that  the  applicant 
is  entitled  to  the  land  in  such  a  capacity  that  any  liability 
to  duty  would  not  affect  a  purchaser  from  him  if  the  land 
were  unregistered. 

The  Succession  Duty  Act,  1853,  sect.  42,  and  (it  is  submitted)  the 
Finance  Act,  1894,  sect.  8(1),  enable  a  trustee  for,  or  with  power  of, 
sale,  to  sell  free  from  the  charge,  which  then  follows  the  purchase - 
money  (see  ante,  pp.  2;50  and  280).  It  is  therefore  unnecessary  to 
register  notice  of  the  charge  where  the  new  proprietor  is  registered  as 
the  executor  or  administrator  of  the  deceased  owner,  or  where  he  is 
a  trustee  with  a  trust  for,  or  power  of,  sale. 

As  to  assent  and  appropriation,  see  Act  of  1897,  sect.  3,  sub-sects.  1 
and  4  (pp.  264,  273),  and  sect.  4  (p.  273)  and  Eule  130  (p.  371). 

174.  Where  a  notice  of  liability  to  duty  has  been  entered  on  the 
register,  it  may  be  cancelled  on  production  of  any  such  evidence  as 
is  mentioned  in  the  preceding  rule. 
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Exemption  from  Land  Tax,  Tithe  Rentcharge,  and  Patjments 
in  Lieu  of  Tithes  or  of  Tithe  Rent  charge. 

175.  Application  to  notify  exemption  from  land  tax,  tithe  rent- 
charge,  and  payments  in  lieu  of  tithes  or  of  tithe  rentcharge,  shall 
be  made  by  delivering  at  the  registry  the  certificate  of  redemption 
or  other  necessary  evidence,  with  a  request  to  notify  the  exemption 
in  the  register.  If  the  registrar  is  satisfied  by  sufficient  evidence 
that  the  claim  to  such  exemption  is  well  founded,  he  shall  notify 
the  fact  in  the  Property  Register. 

See  sect.  18,  provisoes  (a)  and  (b),  of  the  Act  of  1875,  as  amended 
by  the  First  Schedule  of  the  Act  of  1897  (p.  149). 

Nines  and  Minereds  vested  in  the  Proprietor  of  the  Land. 

176.  Where  any  mines  and  minerals  have  been  opened  and 
worked  by  the  proprietor  of  the  land  or  by  his  predecessors  in 
title,  or  by  any  other  person  claiming  under  him  or  them,  and  it 
does  not  appear  on  the  examination  of  title  or  from  any  other 
source  that  the  ownership  of  such  mines  and  minerals  is  vested  in 
any  other  person,  or  in  any  other  case  where  it  is  proved  to  the 
satisfaction  of  the  registrar  that  the  right  to  any  mines  and 
minerals,  whether  opened  and  worked  or  not,  is  vested  in  the  pro- 
prietor, the  registrar  may  cause  him  to  be  registered  as  proprietor 
of  such  mines  and  minerals  by  adding  to  the  property  register  a 
note  to  the  effect  that  such  mines  and  minerals  are  included  in 
the  registration,  and  the  mines  and  minerals  shall  thenceforth  be 
considered  as  forming  part  of  and  subject  to  the  registered  title 
of  the  land,  imless  otherwise  noted  in  the  register. 

See  sect.  18  of  the  Act  of  1875,  provisoes  (c)  and  (d)  (p.  150),  and 
as  to  title  to  mines  and  minerals  generally,  ante,  p.  14. 

Severance  of  Mines  and  Minerals  from  the  Land. 

177.  When  it  appears  from  the  documents  or  abstract  of  title 
furnished,  or  from  the  admission  of  the  proprietor  of  the  land, 
or  from  any  other  source,  that  all  or  any  of  the  mines  and 
minerals  are  severed  from  the  land,  the  registrar  shall  enter  a  note 
in  the  Property  Register  that  such  mines  and  minerals  are  excepted 
from  the  registration. 

See  the  note  to  the  preceding  rule. 
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Notice  of  the  Existence  of  other  Liabilities,  Rights,  and 
Interests,  mentioned  in  the  18th  section  of  the  Act  of 
1875,  as  amended  hij  the  Act  of  1897. 

178,  When  any  person  desires  to  have  an  entry  made  in  the 
register  against  any  land  of  notice  of  the  existence  of  a  quit  rent, 
or  any  other  liability,  right,  or  interest  mentioned  in  section  18  of 
tlie  Act  of  1875,  as  amended  by  the  Act  of  1897  (excei:)t  in  respect 
of  death  duties  and  mines  and  minerals),  the  application  sliall  be 
made  in  "svriting,  and  shall  state  the  particulars  of  the  entry  required 
to  be  made,  and  shall  be  supported  by  evidence  satisfactory  to  the 
registrar.  The  proprietor  of  the  land  shall  have  notice  of  the 
ajjplication,  and  the  matter  shall  be  proceeded  with  as  the  regis- 
trar shall  direct,  and  any  entry,  if  made,  shall  be  against  the  title 
in  the  Charges  Register. 

It  will  be  remembered  that  these  notes  are  not  necessary  for  the 
protection  of  the  doiiiiuant  owner's  rights,  but  they  are  occasionally 
entered  on  the  regit^ter  for  the  satisfaction  of  all  parties.  (See  the 
enactment  referred  to,  pp.  148  et  seq.) 

Discharge  of  Incumbrances  entered  on  First  Registration. 

179.  When,  upon  the  first  registration  of  any  land,  notice  of  an 
incumbrance  affecting  the  same  has  been  entered  in  the  register, 
the  cessation  of  which  is  required  to  be  notified  under  section  19  of 
the  Act  of  1875,  the  applicant  for  such  notification  shall,  if  there 
has  been  no  dealing  wdth  or  transmission  of  such  incumbrance, 
produce  either  the  incumbrance  with  a  release  or  receipt  thereon, 
signed  by  the  incumbrancer,  or  a  discharge  in  the  form  provided 
by  these  rules.    If  there  has  been  any  dealing  with  or  transmission 
of  the  incumbrance,  the  applicant  shall  deliver  at  the  registry  an 
abstract  showing  his  title  to  make  the  application,  and  prove  the 
same  in  tlie  usual  way,  as  in  cases  of  examination  of  title  on  first 
registration.      Upon  production  of  such  document  or  proof  the  . 
registrar  may  notify  in  the  register  the  cessation  of  the  incum- 
brance, either  by  cancelling  the  original  entry  thereof,  or  noting 
the  fact  of  its  cessation. 

See  the  section  referred  to  (p.  154).  The  form  of  discharge  is 
Form  43  (p.  425).  As  to  the  abstract  and  mode  of  examination  of  title, 
see  Rules  29  to  31,  and  270.  No  fee  is  payable  for  discharging  an 
incumbrance,  Act  of   1897,  Sch.  2  (p.  327).     See  the  headnote  to  this 
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Part  as  to  land  certificates  (p,  381).     But  if  a  certificate  of  incximbrance 
has  been  issued  (Eules  126,  p.  369)  it  will  be  required  to  be  delivered  up. 

180.  Wlien  any  person  lias  been  registered  as  tlie  proprietor  of 
such  an  incumbrance  as  is  mentioned  in  the  last  preceding  rule,  the 
cessation  thereof  may  be  notified  in  the  register  upon  the  production 
of  a  discharge  executed  by  the  registered  proprietor  thereof. 

See  Eules  121  to  126  (p.  368)  and  Form  43  (p.  425). 

Determination  of  a  Lease. 

181.  "When  a  lease,  which  is  noted  in  the  register  as  an  incum- 
brance, expires  by  effluxion  of  time,  or  (when  the  term  granted  is 
for,  or  is  determinable  on,  a  life  or  lives)  by  the  falling  in  of  the 
last  life,  any  party  interested  may  apply  to  have  its  determination 
noted  in  the  register.  Upon  the  production  of  such  evidence  as 
shall  satisfy  the  registrar  that  the  lease  has  determined,  the  regis- 
trar may  notify  in  the  register  the  determination  thereof,  either  by 
cancelling  the  original  entry  of  notice  of  the  lease,  or  entering  the 
fact  of  its  determination. 

The  Acts  contain  no  express  provisions  for  noting  the  determination 
of  leases  noted  under  section  50  of  the  Act  of  1875  (sections  19  and  20 
not  referring  to  these  cases).  It  is  not  apparent  what  "  evidence " 
would  be  required,  as  even  if  there  is  a  holding  over  it  is  a  yearly 
tenancy  and  so  needs  no  protection  ''section  18  of  the  Act  of  1875) ;  or  if 
there  is  a  renewal,  that  is  a  new  lease,  and  the  tenant  should  apply  to 
protect  it  under  section  50.  (See  the  headnote  to  this  j)art  as  to  land 
certificates  (p.  381).) 

182.  "^Hiere  the  leasehold  title  has  also  been  registered,  notice 
of  the  application  for  such  notification  shall  be  given  to  the  regis- 
tered proprietor  of  the  lease,  unless  he  consents  in  wTiting  to  or 
concurs  in  the  application.  When  the  notification  has  been  com- 
pleted, the  leasehold  title  shall  be  closed. 

See  sect.  20  of  the  Act  of  1875  (p.  155). 

183.  Where  such  a  lease  expires  by  any  other  means,  such  as 
merger,  surrender,  re-entry,  or  enlargement  into  a  fee  simple  under 
the  Conveyancing  Acts,  the  registrar  shall,  before  cancellation  of 
the  notice  of  the  lease,  make  such  inquiry  as  he  may  deem  necessary 
into  the  beneficial  interests  in  the  freehold  and  leasehold  titles. 

As  to  merger,  surrender,  and  enlargement  of  leases,  it  must  be  re- 
membered that  neither  the  registered  proprietor  of  the  freehold  nor 
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the  registered  proprietor  of  the  leasehold  title  has  any  power,  as  such, 
to  make  or  to  accept  surrenders  of  leases.  Nor  will  a  lease  necessarily 
merge  by  becoming  vested  in  the  registered  proprietor  of  the  freehold, 
or  by  tin;  same  per^sou  becoming  the  registered  proprietor  of  both  the 
freehold  and  the  leasehold  title,  iiuisiuuch  as  lie  may  have  no  bene- 
ficial interest  in  the  land  corresponding  to  his  registered  proprietorship. 
Nor  (should  tlie  case  arise)  has  the  registered  proprietor  of  a  freeholil 
subject  to  a  long  term  which  is  "enlarged"  int(^  a  freehold  any  power 
as  such  to  give  a  consent  to  the  cancellation  of  his  freehold  title  on  the 
enlargement  of  the  long  term.  Consequently  the  registrar  must  make 
inquiry  before  noting  the  lease  as  determined,  or  the  freehold  divested, 
on  any  of  these  accounts.  "Where  the  term  is  enlarged  into  a  freehold, 
application  should  also  be  made,  under  Eule  101  (p.  362),  to  enter  the 
owner  of  the  lease  as  proprietor  of  the  freehold  title. 


Restrictive  Conditions. 

184.  An  application  made  at  any  other  time  than  on  first 
registration  or  on  a  transfer  to  register  restrictive  conditions,  under 
sect.  84  of  the  Act  of  1875  as  amended  by  the  Act  of  1897,  shall 
state  the  conditions  to  be  registered,  and  shall  be  signed  by  tlie 
applicant ;  and  if  he  is  not  the  registered  proprietor  of  the  land, 
by  such  proprietor  also ;  and  the  signatures  shall  be  attested.  A 
copy  of  the  conditions  or  of  the  document  containing  them  shall  be 
delivered  at  the  registry. 

This  document  being  in  the  nature  of  a  "disposition  by  the  registered 
proprietor,"  the  land  certificate  will  be  required  to  be  produced  under 
sect.  8  (1)  of  the  Act  of  1897  (p.  290).  As  to  restrictive  conditions  on 
first  registration,  see  Eule  40  ;  on  transfer,  Eule  102. 

As  to  attestation,  see  Eule  158  (p.  378). 

Entry  restraining  a  Disjjosition  hij  a  sole  surviving  Proprietor. 

185.  Where  two  or  more  persons  apply  to  be  registered  as  joint 
proprietors  of  land  or  of  a  charge,  the  registrar  shall  make  an  entry 
in  the  register  in  Form  52  in  the  Fii'st  Schedule  hereto  (p.  428)  ; 
unless  satisfactory  evidence  is  produced  to  him  that  the  proprietors 
are  entitled  to  the  land  or  charge  for  their  own  benefit,  or  that 
under  the  trust  upon  which  they  hold  the  land  or  charge  a  sole 
surviving  trustee  has  power  to  dispose  of  the  same  ;  in  either  of 
wliicli  eases  the  entry  need  not  be  made. 

satisfactory  evidence — Production  of  the  trust  deed  or  will,  or  a 
certificate  from  the  solicitor  to  the  proprietors  to  the  eft'ect  required, 
would  usually  be  sullicient.  The  rule  is  rendered  necessary  by  an 
amendment  of  sect.  83  (3)  of  the  Act  of  1875  contained  in  8ched.  1  of 
the  Act  of  1897  (p.  205).     See  note  (r)  to  sect.  83,  pp.  200,  207. 


388  The  Land  Transfer  Rules,  1898. 

186.  An  entry  in  Form  52  in  the  First  Schedule  hereto  (p.  428), 
may  at  any  time  be  made  at  the  request,  or  with  the  consent  of, 
the  joint  proprietors. 

See  the  headnote  to  this  part  as  to  the  land  certificate  (p.  381). 

187.  When  such  an  entry  has  heen  made,  and  the  joint  pro- 
prietors have  been  reduced  to  the  number  specified  therein,  the 
registrar  shall,  before  entering  on  the  register  any  disposition  by 
the  registered  proprietor,  require  the  production  of  the  equitable 
title ;  and  may  give  such  notices  to  the  persons,  or  some  or  one  of 
the  persons,  equitabl}'  entitled  as  he  may  deem  expedient. 

Caution  against  dealing  tvith  Registered  Land  or  Charges 
under  sect.  53  of  the  Act  of  1875. 

In  considering  these  rules,  it  should  be  remembered  that  a  caution 
is  a  hostile  proceeding,  wliile  restrictions  are  friendly,  requiring  the 
initiative  of  tlie  registered  proj^rietor.  Inhibitions  may  be  either 
hostile  or  friendly  proceedings.  Cautions  are  always  in  the  same 
form,  merely  entithng  the  cautioner  to  notice  of  any  intended  disposi- 
tion, and  giving  him  fourteen  days  to  object  to  it.  The  commonest 
case  of  a  caution  is  to  protect  a  lis  jiendens.  Examples  of  in- 
hibitions and  restrictions  will  be  found  in  the  First  Schedule, 
Forms  6  to  10  (p.  416).  The  distinction  between  inhibitions  and 
restrictions  appears  to  be  that  the  former  forbid,  while  the  latter  only 
regulate,  dispositions. 

As  to  cautions  (under  sect.  GO  of  the  Act  of  1875  (p.  191) )  against 
the  first  registration  of  land,  see  Rules  74  to  77  (p.  352).  See  the 
headnote  to  this  part  as  to  certificate  (p.  381). 

188.  A  caution  against  dealing  with  registered  land  or  a 
registered  charge,  lodged  under  the  o3rd  section  of  the  Act  of 
187'j  shall  be  in  Form  5-3  in  the  First  Schedule  hereto ;  and  a 
caution  against  the  registration  of  a  possessory  or  qualified  title  as 
qualified  or  absolute  shall  be  in  Form  54  in  the  First  Schedule 
hereto  (p.  428).  The  caution  shall  be  signed  by  the  person  lodging 
the  same  or  liis  solicitor,  and  shall  contain  an  address  for  service  in 
the  United  Kingdom,  and  the  declaration  in  support  of  the  caution 
shall  be  in  Form  12  in  the  First  Schedule  hereto  (p.  417),  or  to 
the  like  effect,  and  shall  contain  a  reference  to  the  land  or  charge 
to  which  it  applies,  and  to  the  registered  number  of  the  title,  and 
shall  also  state  the  nature  of  the  interest  in  such  land  or  charge  of 
the  person  lodging  the  caution. 

The  caution  in  Form  54  is  authorized  by  sect.  22  (6)  and  (e)  of  the 
Act  of  1897. 
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189.  It  sliall  not  bo  necessary  tliat  tlio  land  to  wliieh  a  caution 
relates  should  be  described  therein  in  any  particular  manner,  if 
sufficient  particulars  are  given  by  plan  or  otherwise  to  identify 
on  the  proper  ordnance  map  tlio  land  to  which  the  caution  is 
intended  to  apply. 

AVhere  possible,  the  land  should  bo  described  by  reference  to  the 
number  of  the  title  (as  shown  in  the  Form  53  (p.  428) )._  Occasionally, 
the  cautioner,  being  a  stranger  or  hostile  to  the  proprietor,  would  be 
unable  to  obtain  this.  The  caution  should  then  have  a  plan  attached, 
from  which  the  registrar  will  be  able,  by  means  of  the  index  maps 
kept  in  the  office,  to  find  the  proper  title  against  which  to  enter  it. 

190.  The  period  to  be  limited  by  the  notice  to  be  served  on  the 
person  lodging  the  caution  shall  be  fourteen  days,  or  such  other 
period  (not  being  less  than  seven  days),  as  the  registrar  may, 
under  special  cii'cumstances,  direct.  The  notice  shall  be  in  Form  55 
in  the  First  Schedule  hereto  (p.  428).  Any  consent  given  under 
section  54  of  the  Act  of  1875  (p.  187)  by  the  person  lodging  a 
caution  shall  be  signed  by  him,  and  shall  be  attested. 

See,  also,  as  to  notices,  sects.  90,  91  of  the  Act  of  1875  (p.  210),  and 
Eules  256  to  259  (p.  405).     As  to  attestation,  see  Eule  158  (p.  378). 

191.  Wlien  the  notice  required  by  a  caution  has  been  given  in 
respect  of  the  whole  of  the  land  comprised  in  it,  and  the  period 
named  in  the  notice  has  expired,  the  caution  shall,  imless  the 
registrar  shall  otherwise  direct,  be  deemed  to  be  exhausted,  and 
shall  be  withdrawn  from  the  register. 

As  to  the  com-se  for  a  cautioner  to  pursue  after  receiving  notice 
under  his  caution,  see  ante,  p.  187, 

192.  A  caution  may  at  any  time  be  withdrawn  upon  an  applica- 
tion for  that  purpose  in  Form  5G  in  the  First  Schedule  hereto  (p.  428), 
signed  by  the  person  lodging  the  caution  or  his  solicitor,  and 
thereupon  the  entry  thereof  on  the  register  shall  be  cancelled : 
but  any  liability  under  the  Act  of  1875  of  a  person  lodging  a 
caution  to  indemnify  or  make  compensation  shall  not  be  affected 
by  such  withdi'awal. 

See  sect.  55  as  to  this  indemnity. 

193.  In  order  to  give  due  effect  to  any  arrangement  wath  respect 
to  land  made  imder  any  of  the  Acts  relating  to  or  administered  by 
the  Ecclesiastical  Commissioners,  whether  by  scheme  and  Order  in 

B.  l^  1' 
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Council,  grant,  convej-ance,  transfer,  or  other  instrument,  the 
Ecclesiastical  Commissioners  for  England  shall  he  deemed  to  he 
persons  interested  within  the  meaning  of  sections  53  and  57  of 
the  Act  of  1875  (pp.  185,  188). 

Inliibitions. 

See  the  headnote  under  "  Cautions  "  (p.  388).  Examples  of  inhibi- 
tions are  given  in  Forms  6,  9,  10  (p.  416). 

See,  as  to  incumbents  of  benefices,  below,  Eules  197  to  199,  and  as 
to  the  Ecclesiastical  Commissioners,  Eule  193. 

194.  An  application  for  an  inhibition  under  the  57th  section  of 
the  Act  of  1875  (p.  188)  shall  either  he  accompanied  by  the  consent 
in  writing  of  the  registered  proprietor  of  the  land,  or  shall  he  sup- 
ported hj  the  statutory  declaration  of  the  applicant  and  such  other 
evidence  (if  any)  as  the  Court,  or  the  registrar,  as  the  case  may  he, 
may  deem  necessary. 

195.  In  the  absence  of  any  such  consent  by  the  registered  pro- 
X^rietor,  notice  of  the  application  shall  be  given  to  him,  and,  if 
necessary,  an  appointment  shall  be  made  for  hearing  the  same. 

See  as  to  notices,  sects.  90,  91  of  the  Act  of  1875  (p.  210),  and 
Eules  256  to  259  (p.  405). 

Restrictions. 

See  the  headnote  under  "  Cautions  "  (p.  388).  Examples  of  restric- 
tions are  given  in  Eorms  6  to  8  (p.  416). 

196.  An  apphcation  for  a  restriction  on  transferring  or  charging 
land  or  a  charge  under  the  58th  section  of  the  Act  of  1875  as 
amended  by  the  Act  of  1897  (p.  189),  shall  be  in  Form  57  in 
the  Fii^st  Schedule  hereto  (p.  429),  and  shall  state  the  particulars 
of  the  restriction  required  to  he  entered  on  the  register,  and  shall 
be  proceeded  with  as  the  registrar  shall  direct ;  and  an  application 
under  the  59th  section  of  the  Act  of  1875  (p.  190)  to  withdraw  or 
modify  any  restriction  shall  be  in  Form  58  in  the  same  schedule 
(p.  429),  and  shall  be  signed  by  all  persons  for  the  time  being 
appearing  by  the  register  to  be  interested  in  the  restriction ;  and 
the  signatures  shall  be  attested. 

As  to  attestation,  see  Eule  158  (p.  378). 

Inhibitions  on  Land  held  hj  Inciimlents  of  Benefices. 

These  rules  are  made  in  pursuance  of  sect.  15  of  the  Act  of  1897 
(p.  304),  which  does  not  extend  to  any  other  corporation  sole  than  an 
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iucuiuLent  of  a  bcnofico,  Lut  under  IIulo  97  (p.  3')9;  it  appears  to  bo 
tho  duty  of  tlio  registrar  to  enter  proper  inliibitious  in  all  cases  of 
transfer  of  land  to  corporations  of  every  kind. 

197.  Where  laud  is  transferred  to  the  ineurabont  of  a  benefice 
and  his  successors,  an  iuliibitlon  shall  be  entered  in  the  register 
and  on  tlie  land  certificate  in  Form  50  in  tlie  First  Schedule 
hereto  (p.  429),  or  to  the  like  efi:ect. 

198.  In  the  case  of  a  sale  by  an  incumbent  under  the  Glebe 
Lands  Act,  18S8,  or  any  Act  amending  or  extending  the  same,  tho 
receipt  of  tlie  Board  of  Agriculture  for  the  purchase-money  sliall 
be  deemed  to  be  a  certificate  in  accordance  with  section  15  of  the 
Act  of  1897  (p.  304),  and  shall  bo  a  sufficient  authority  to  the 
registrar  to  register  the  transfer. 

199.  In  all  other  cases  of  dispositions  by  incumbents  the  certifi- 
cate to  be  given  in  accordance  with  section  15  of  the  Act  of  1897 
shall  be  a  certificate  in  Form  GO  in  the  First  Scliedule  hereto 
(p.  429),  or  to  the  like  effect. 

Notice  of  Deposit  of  Certificate. 

200.  Any  person  with  whom  a  land  certificate,  office  copy 
registered  lease,  or  certificate  of  charge  is  deposited  as  security 
for  money  may  by  registered  letter,  or  otherwise  in  writing,  give 
notice  to  the  registrar  of  such  deposit,  and  of  his  name  and 
address ;  and  shall  describe  (by  reference  to  the  county  and  parish 
or  place  and  number  of  the  title)  the  land  to  which  the  certificate 
or  lease  relates,  and  on  receipt  of  such  notice  the  registrar  shall 
enter  the  same  in  the  charges  register,  and  shall  give  a  ^Titten 
acknowledgment  of  its  receipt.  The  entry  in  the  register  of  such 
notice  shall  operate  as  the  lodgment  of  a  caution  under  the 
53rd  section  of  the  Act  of  1875  (p.  185). 

This  and  tlie  two  following  rules  are  made  in  pursuance  of  sect.  8  (6) 
(p.  295),  and  sect.  22  (6)  (t)  of  the  Act  of  1«97  (p.  319).  The  last 
sentence  of  tho  rule  gives  the  creditor  the  further  protection  of  having 
a  right  to  notice  of  all  intended  dealings  on  tho  register ;  but  does  not 
in  any  way  prejudice  the  rights  given  to  him  by  sect.  8  (6)  in  respect 
of  his  lien,  ^ee  sect.  o4  of  the  Act  of  1875  (p.  187),  and  liules  190, 
191  (p.  389). 

201.  So  long  as  a  notice  of  such  a  deposit  is  on  the  register, 

no  new  certificate  shall  be  issued  under  section  8  (3)  of  the  Act  of 

1897  (p.  292)  without  notice  to  the  person  by  whom  the  notice  of 

deposit  was  given. 

D  d2 
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202.  Tlie  notice  of  deposit  may  be  witlidrawn  from  the  register 
ou  the  written  request,  signed  and  attested,  of  the  person  who 
gave  such  notice,  or  his  successor  in  title  :  or,  when  such  person 
consents  in  writing,  on  the  like  request  of  the  registered  proprietor 
of  the  land :  accompanied  in  each  case  by  the  land  certificate, 
office  copy  registered  lease,  or  certificate  of  charge. 

As  to  attestation,  see  Eule  158  (p.  378). 

Entrjj  of  Value  of  Land  on  the  Register. 

203.  On  the  first  registration  of  land,  and  on  subsequent 
changes  of  proprietorship,  the  registrar  shall,  whenever  practic- 
able, enter  in  the  register,  and  on  the  land  certificate,  the  price 
paid  or  value  declared.  The  original  amount  of  every  charge  shall 
also  be  entered  on  the  register,  and  on  the  charge  certificate. 

This  rule  is  in  pursuance  of  sect.  22  (G)  (h)  of  the  Act  of  1897 
(p.  320).  The  entry  is  made  in  the  Proprietorship  Register.  See 
Eule  3  (p.  335). 

Part  V. — Miscellaneous. 

Certificates. 

The  sections  of  the  Acts  and  provisions  of  the  rules  relating  to  land 
certificates  and  certificates  of  charge  are  as  follows  : — On  first  registra- 
tion of  freehold  land,  sect.  10  (of  1875  (p.  138)) ;  on  transfer  of  same, 
sect.  29  (p.  163);  on  first  registration  of  leasehold  land,  sect.  16 
(p.  146),  modified. 

The  provisions  of  the  Acts  and  Pules  as  to  certificates  are  somewhat 
involved,  owing  to  the  alterations  introduced  by  the  Act  of  1897 
(sect.  8,  p.  290),  and  in  the  case  of  leasehold  land  by  Pules  55,  57,  and 
94  (pp.  347,  348,  356).  They  may  be  classified  as  follows  : — In  the  Act 
of  1875 — freehold  land  certificates,  sect.  10  (p.  138),  sect.  29  (p.  163); 
certificate  of  charge,  sect.  22  (p.  155),  sect.  40  (p.  171) ;  renewal  of  certifi- 
cates generally,  sect.  79  (p.  202)  ;  certificates  to  he  evidence,  sect.  80 
(p.  202).  The  Act  of  1 897,  sect.  8  (p.  290),  provides  (sub-sect.  1 )  that  cer- 
tificates shall  be  produced  on  all  registrations  ;  (sub-sect.  2)  as  to  vendor 
and  purchaser  in  regard  to  land  certificates  ;  (sub-sect.  3)  as  to  loss  and 
destruction  of  certificates ;  (sub- sect.  4)  as  to  land  certificates  where 
there  is  a  charge ;  (sub-sect.  5)'''  as  to  gratis  preparation,  issue,  and 
deposit  of  certiticates  ;  and  (sub-sect.  6)''''  lien  by  deposit  of  certificates. 

As  to  leasehold  land  certificates,  see  Pules  55,  57  (p.  348),  and  94 
(p.  358).  Sects.  16  and  34  of  the  1875  Act  (pp.  146,  167)  are  abrogated 
by  Pule  57,  while  the  other  rules  cited  (under  a  power  conferred  by 
sect.  22  (6)  (b)  of  the  Act  of  1897  (p.  319))  assimilate  the  practice  in 
regard  to  certificates  between  freehold  and  leasehold  land,  abolishing 
the  "office  copy  of  the  registered  lease"  instituted  by  the  Act  of 
1875,  and  authorising  leasehold  land  certificates  to  be  issued  similar 
in  general  form  t<j  those  of  freehold  land.     The  reason  for  the  distinc- 

*  As  to  the  numbering,  see  the  note  at  p.  29i. 
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tloii  niiulo  ill  tlio  Act  of  187o  was  that  under  that  Act  (sect.  11)  the  lease 
was  to  bo  poriiianoiitly  dopositefl  in  tho  registry,  and  a  copy  was,  there- 
fore, necessarily  handed  out.  Now  a  co])y  of  tho  lease  is  filed  in  tho 
registry,  tho  original  being  handed  back  to  tlie  owner. 

204.  A  land  certificate  sliall  bo  in  Yovm  Gl  (p.  429),  and  a  cer- 
tificate of  charge  in  Form  62  (p.  430),  in  the  First  Schedule  hereto. 

205.  The  certificate  shall  bo  made  up  in  divisions,  corresponding 
to  the  divisions  of  the  register,  so  as  to  leave  room  for  the  addition 
thereto  of  subsequent  entries  in  tho  register.  For  this  purpose 
fresh  pages  may  be  added  to  the  certificate  from  time  to  time  as 
may  be  necessary. 

The  certificate  will  thus  be  a  complete  counterpart  of  the  register, 
constantly  kept  up  to  date  in  regard  to  all  matters  within  sect.  8  (1)  of 
the  Act  of  1897  (p.  290). 

206.  Whenever  a  certificate  is  delivered  out  of  the  registry  a 
receipt  shall  be  first  signed  by  the  recipient.  Whenever  the  certi- 
ficate is  deposited  in  or  delivered  out  of  the  registry,  a  note  to  that 
eSect  shall  be  entered  in  tho  proprietorship  register. 

207.  Except  in  the  cases  mentioned  in  section  9,  sub-sections  (3) 
and  (4),  of  the  Act  of  1897,  and  in  the  case  of  registration  of  a 
foreclosure  under  Eule  110,  no  new  certificate  or  office  copy  regis- 
tered lease  shall  be  issued  unless  the  existing  certificate  or  copy  is 
delivered  up  to  the  registrar  to  be  cancelled. 

See  pp.  298,  299,  and  365. 

208.  Where  a  certificate  is  required  to  be  produced  to  the 
registrar  but  cannot  be  produced  at  the  registry  without  dispro- 
portionate trouble,  expense,  or  delay,  the  registrar  may  a\ithorize 
an  officer  of  the  registry,  or  a  solicitor,  to  inspect  it  elsewhere,  at 
the  expense  of  the  applicant,  and  to  make  the  proper  endorsement 
(if  any)  thereon,  and  to  authenticate  the  same  on  behalf  of  the 
registry. 

An  instance  of  this  is  whore  a  certificate  belonging  to,  say,  three 
trustees  is  kept  in  a  safe  to  which  there  are  three  keys,  and  the  trustees 
attend  at  intervals  to  open  it.  Unless  tho  certificate  can  be  viewed 
where  it  is,  it  cannot  be  replaced  till  the  next  meeting,  which  would 
be  inconvenient.  Mortgagees  will  also  occasionally  insist  on  keeping 
the  land  certificate  (though  it  is  of  no  use  to  them:  Act  of  1897, 
sect.  8  (4)  (p.  293) ),  from  old  habit  in  regard  to  title  deeds.  Here, 
too,  this  power  will  bo  useful.  But  see  als^o  sect.  109  of  the  Act  of 
1875  (p.  218),  extended  to  certificates  by  sect.  8  (1)  of  the  Act  of  1897 
(p.  290). 
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3I(t2^s  and  Verbal  Deserijjtions  of  Land. 

The  subject  of  the  registered  description  of  land  and  the  boundaries 
thereof  has  been  very  much  discussed,  and  a  certain  amount  of  mis- 
conception appears  to  have  arisen  in  regard  to  it.  A  few  observations 
on  the  subject  generally  may  be  useful  here. 

Under  the  Land  Eegistry  Act  of  1862  (Lord  Westbury's  Act), 
nothing  was  expressly  enacted  in  regard  to  boundaries,  and  this  was 
taken  to  mean  that  the  boundaries,  as  registered,  would  be  guaranteed. 
No  estate  was  therefore  registered  with  indefeasible  title  under  that 
Act  without  notice  to  all  adjoining  owners,  and  a  perambulation  of  the 
ground,  fixing  the  boundaries  exactly.  All  estates  originally  registered 
under  the  1862  Act  have  symbols  inserted  on  their  maps,  on  the 
external  boundaries,  denoting  whether  the  property-boundary  coincides 
with  the  fence  or  other  physical  boundary  shown,  and,  if  not,  whether 
it  is  outside  or  inside  that  boundary,  and  how  far  distant  from  it. 

This  accuracy  was  considered,  in  course  of  time,  to  be  too  expensive 
in  its  attainment,  and  to  render  the  Act  unpopular. 

Accordingly,  in  the  Act  of  1875,  the  opposite  policy  was  adopted  of 
enacting  (sect.  83  (5) )  (p.  205),  that  the  registered  description  should 
be  as  accurate  as  possible,  but  should  "not  be  conclusive  as  to  the 
boundaries  or  extent  of  the  registered  land."  This  facilitated  regis- 
tration in  many  ways,  but  was  objected  to  by  conveyancers  as  not 
giving  sufficient  security. 

The  Act  of  1897,  sect.  14,  sub-sect.  2  (p.  304),  has  repealed  this  last 
provision,  and  has  left  the  question  of  description  to  be  decided  by  rules. 

These  rules  enable  an  owner,  by  a  special  entry  on  the  register,  to 
define  his  boundaries,  or  any  part  of  them,  with  absolute  precision,  if 
he  wishes  to  do  so.  This  will  amount  to  a  guarantee  of  boundaries, 
and  will  require  notice  to  be  served  on  adjoining  owners  (Rule  211). 

By  means  of  approjiriate  writing  and  enlargements,  where  necessary, 
boundaries  can  be  defined  on  a  map  with  any  degree  of  precision  that 
may  be  recjuired. 

It  will  also  be  open  to  an  owner  to  define  his  boundaries  on  the  map 
only ;  this  will  not  give  any  official  guarantee,  but  it  will  be  a  record 
of  what  he  conceives  the  exact  boundaries  to  be,  and  will,  it  is  apjpre- 
hended,  be  imported  into  the  construction  of  contracts,  deeds,  and 
other  instruments  referring  to  the  registered  title. 

AYhere  the  owner  does  not  desire  to  indicate  his  boundaries  precisely 
(and  experience  shows  that  in  the  majority  of  country  properties,  if 
not  of  town  properties  also,  this  will  be  the  case),  he  may  indicate  on 
the  filed  map  merely  the  line  of  the  fence  or  other  physical  boundary 
of  the  property.  This  will  be  understood  to  mean  that  the  enclosure 
as  a  whole  is  included  in  the  title,  but  whether  the  exact  property- 
boundary  runs  along  the  centre  of  the  fence,  or  is  on  its  inner  or  outer 
face,  or  is  any  given  number  of  feet  within  or  beyond  it,  or  perhaps 
is  in  the  middle  of  the  adjoining  road  or  stream,  is  left  an  open 
question.  Most  plans  on  deeds  follow  the  same  practice  in  the  case  of 
rural  properties. 

Where  the  boundary  is  undefined,  i.  c,  where  there  is  neither  fence 
nor  boundary-stone,  tree,  peg,  or  other  mark  on  the  land,  it  will  be 
necessary  to  define  the  boundary  as  precisely  as  possible  on  the  maj3. 
Compulsory  registrations  only  taking  place  on  sales,  when  matters  of 
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Lountliiry  avo  more  or  loss  carefully  gone  into,  the  numljer  of  tlieso 
cases  will  probably  be  small. 

There  will  be  a  staff  of  official  surveyors  in  the  districts  where  regis- 
tration of  title  is  compulsory,  who  will  clieck,  and,  where  needed, 
correct  the  plans  ])reparod  by  tlie  api)licants  free  of  charge  (Sched.  II., 
Act  of  1897,  and  liule  21G,  pp.  327,  39G). 

209.  The  ordnance  map,  on  the  largest  scale  published,  shall  bo 
the  basis  of  all  registered  descriptions  of  land. 

210.  The  boundaries  of  the  land  shall  be  shown  by  an  edging 
of  red  colour.  Enlargements  and  explanatory  notes  may  also  be 
made,  wliere  it  is  considered  desirable  to  add  them. 

211.  If  it  is  desired  to  indicate  on  the  filed  plan,  or  otlierwise  to 
define  in  the  register,  the  precise  position  of  the  boundaries  of  the 
land  or  any  parts  thereof,  notice  shall  be  given  to  the  owners  and 
occupiers  of  the  adjoining  lands,  in  each  instance,  of  the  intention 
to  ascertain  and  fix  the  boundary,  witli  such  plan,  or  tracing,  or 
extract  from  the  proposed  verbal  description  of  the  land  as  may  be 
necessary,  to  show  clearly  the  fixed  boundary  proposed  to  be  regis- 
tered ;  and  any  question  of  doubt  or  dispute  arising  therefrom 
shall  be  dealt  with  as  provided  by  these  rules. 

See  the  headnote  above,  p.  394.     As  to  fees,  see  p.  438,  Eule  15. 

212.  When  the  position  and  description  of  the  boundaries  of 
the  land  have  been  thus  ascertained  and  determined,  the  necessary 
particulars  shall  be  added  to  the  filed  plan,  which  shall  then  be 
deemed  to  define  accurately  the  fixed  boundaries,  and  a  note  to 
that  effect  shall  be  made  in  the  property  register. 

213.  Except  in  cases  in  whicli  tlie  fixed  boundary  of  the  land 
has  been  thus  ascertained,  the  map  shall  be  deemed  to  indicate 
the  general  boundaries  onlj'.  In  such  cases  the  exact  line  of  the 
boundary  will  be  left  undetermined  (as  for  instance  whether  it 
runs  along  the  centre  of  a  wall  or  fence,  or  its  inner  or  outer  face, 
or  how  far  it  runs  witliin  or  beyond  it ;  or  whether  or  not  the 
land  registered  extends  to  the  centre  of  an  adjoining  road  or 
stream).  AVhen  a  general  boundary  only  is  desired  to  be  entered 
in  the  register,  notice  to  the  owners  of  the  adjoining  lands  need 
not  bo  given. 

See  the  headnote  above,  p.  394. 
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214.  Where,  and  so  far  as,  physical  boundaries  or  houndary 
marks  do  not  exist,  the  fullest  available  particulars  of  the  boundaries 
shall  be  added  to  the  plan. 

215.  A  plan  shall  not  be  accepted  for  registration  until  it  has 
been  approved  by  an  officer  of  the  registry,  or  by  such  other 
person  as  the  registrar  shall  authorize  for  the  purpose. 

216.  When  the  necessary  plan  cannot  be  prepared  without  a 
revision  of  the  ordnance  map,  the  officers  of  the  registry  shall,  if 
required  by  the  applicant,  make  the  necessary  revision.  In  dis- 
tricts where  registration  of  title  is  compulsory,  the  revision  shall 
be  made  without  charge. 

217.  When  an  applicant  desires  to  enter  any  verbal  particulars 
or  description  of  land  on  the  register,  they  shall  be  submitted  to 
the  registrar  for  his  approval.  Such  particulars  shall  contain  a 
reference  to  the  filed  plan  of  the  land,  and  shall  be  compared 
therewith  by  an  officer  of  the  registry. 

The  question  of  a  verbal  description  lias  been  a  good  deal  discussed. 
It  is  believed  that  in  course  of  time,  as  landowners  become  more 
familiar  with  the  map  descriptions,  detailed  verbal  descriptions  will 
di-op  out  of  use  for  registration  purposes.  It  may  be  confidently  said 
that  there  is  hardly  anything  which  can  be  stated  in  a  verbal  descrip- 
tion which  cannot  be  shown  as  well  or  better  on  a  map.  The  use  of  a 
detailed  verbal  description  is  also  apt  to  lead  to  trouble  and  dela}^ 
owing  to  the  necessity  of  checking  it  with  the  map,  and  inconsistencies 
being  discovered  between  the  two.  The  Act  of  1897  (sect.  14)  and 
this  rule  give  a  general  power  to  the  registrar  of  controlling  the 
verbal  descriptions  placed  on  the  register,  the  necessity  of  which  is 
obvious.     See,  also,  Itule  221. 

It  is  suggested  that  no  useful  purpose  will  be  served  by  placing  on 
the  register  copies  of  old  verbal  descriptions  contained  in  former  deeds 
relating  to  the  property.  These  are  sometimes  inserted  in  conveyances 
in  order  to  preserve  evidence  as  to  the  continuity  of  the  title  or  in 
regard  to  ancillary  rights  and  liabilities  incident  to  the  estate.  But 
such  evidence  will  be  fully  preserved  by  the  marking  of  the  title  deed 
containing  the  reference  with  the  number  of  the  title  registered,  or  if 
desired,  a  copy  can  be  filed  in  the  ofiice.  It  seems  undesirable  to 
place  on  the  face  of  the  register,  under  the  guise  of  a  verbal  descrip- 
tion, obsolete  matter  only  needed  for  the  purposes  of  evidence  of  title. 
See  forms  of  verbal  descriptions  suitable  for  registration,  pp.  507 — 511. 

218.  AVhcn  such  particulars  consist  of  or  refer  to  a  detailed  list 
by  schedule  or  otherwise  of  separate  portions  of  the  land,  each 
portion  so  detailed  shall  be  distinguished,  if  possible,  by  a  number 
or  other  reference  in  the  list  and  on  the  filed  plan. 

If  schedules  of  parcels  are  registered,  it  is  necessary,  in  order  to 
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correct  them  on  siiLsequent  transactions,  tliat  cacli  parcel  named  in  a 
schedule  shall  bo  identifiable  on  the  map.  In  some  of  the  continental 
registers  the  correction  of  maps  and  schedules  in  correspondence  with 
changes  in  the  coiiligurati(m  of  registered  estates  is  carried  to  a  high 
degree  of  perfection  witliout  difficulty  or  expense.  (See  the  Parlia- 
mentary Keport  of  188G  on  "  ]iogistration  of  Title  in  Germany  and 
Austria-Hungary,"  188G,  C.  81.39,  Chapter  IV.;  "Large  Estates  and 
Settlements,"  paras.  234,  257  to  2G0,  270,  279.) 

219.  Ill  districts  where  registration  of  title  is  compulsory,  the 
registrar  sliall  be  furnished  by  the  local  authorities  with  particulars 
of  alterations  of  names  and  numbers  of  streets  and  houses  from 
time  to  time  made,  for  future  reference  ;  and  any  correction  of  the 
register  rendered  necessary  by  such  alterations  may  bo  made. 

220.  Renewal,  revision,  or  correction  of  plans  and  verbal  de- 
scriptions of  land,  may  be  made  at  any  time  on  the  application  in 
writing  of  the  registered  proprietor,  upon  the  production  of  such 
evidence  and  the  giving  of  such  notices  as  the  registrar  may  deem 
necessary. 

221.  Where  any  conflict  arises  between  verbal  particulars  and 
a  plan,  the  plan  shall  prevail,  unless  the  registrar  shall  otherwise 
direct. 

Inspection  J  Searches,  and  Copies  of  the  Register. 

222.  An  application  to  inspect  any  entry  in  the  register  or  any 
document  in  the  custody  of  the  registrar  relating  to  any  land  or 
charge,  may  be  made  hy,  or  imder  the  authority  of,  any  person 
interested  in  the  laud  or  charge  ;  and  when  not  made  by,  or  under 
the  authority  of,  the  registered  proprietor,  or  with  his  consent  in 
writing,  shall  only  be  made  on  notice  to  him  ;  unless  the  applicant 
shall  satisfy  the  registrar  that,  by  reason  of  the  death  of  a  sole 
registered  proprietor,  or  for  any  other  sufficient  reason,  he  cannot 
obtain  the  requi>ite  authority  for  or  consent  to  such  inspection, 
and  that  such  inspection  is  reasonable  and  proper,  and  that  notice 
thereof  cannot  be  given.  Xo  document  not  refeiTcd  to  in  the 
register  shall  be  inspected  without  an  order  of  the  registrar. 
Inspection  may  be  had  of  entries  in  the  register  which  have  been 
withdrawn  as  well  as  of  entries  still  in  operation. 

Si  e  generallv,  as  to  searches  and  inspection  of  the  register,  sect.  10 1 
of  the  Act  of  1875  (p.  21  G\  and  sect.  22  (G)  (d)  and  (7)  of  the  Act  of 
1897  (p.  319).  Also,  as  to  what  searches  ought  to  be  made  on  sales 
and  mortgages,  &c.,  Chapter  YI.,  ante,  p.  3L 
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223.  Every  inspection  shall  be  made  in  tlie  presence  of  an 
officer  of  the  registry,  and  every  copy  or  note  of,  or  extract  from, 
any  register  or  document  in  the  custody  of  the  registrar  shall  be 
made  by  the  person  inspecting  in  pencil  only.  No  ink  shall  be 
used. 

224.  Any  person  authorized  to  inspect  the  entries  in  the  register 
relating  to  any  title,  charge,  or  incumbrance,  may  apply  to  the 
reo-istrar  in  writing,  signed  by  himself  or  his  solicitor,  to  make  an 
official  search  (describing  the  nature  of  the  search  required)  against 
such  title,  charge,  or  incumbrance,  and  to  issue  a  certificate  of  the 
result ;  and  the  registrar,  on  receipt  of  such  application,  shall  make 
the  search  and  issue  the  certificate  accordingly.  The  certificate  of 
the  result  of  such  search  shall  be  in  Form  Go  in  the  First  Schedule 
hereto  (p.  430). 

The  Acts  do  not  give  express  power  to  make  rules  as  to  official 
searches,  but  the  rule  would  seem  to  be  well  within  the  words  of 
sect.  Ill  of  the  Act  of  1875  (p.  219),  as  relating  to  a  matter  in  respect 
of  which  it  is  expedient  to  make  rules  for  the  purpose  of  carrying  the 
Acts  into  execution. 

225.  Any  registered  proprietor  may  apply  to  the  registrar  by 
telegraph  to  search  whether  any  caution,  restriction,  inhibition,  or 
notice  has  been  entered  against  any  specified  title,  charge,  or  incum- 
brance since  a  date  to  be  named ;  which  must  not  be  earlier  than 
the  date  of  the  land  certificate  or  certificate  of  charge  held  by  the 
applicant. 

226.  The  application  shall  give  the  number  of  the  title  and 
the  parish  or  place  under  which  it  is  registered,  and  in  the  case 
of  a  charge  or  incumbrance  shall  give  a  sufficient  description 
thereof,  and  shall  be  signed  by  the  registered  proprietor  (or 
by  his  solicitor,  describing  himself  as  such,  and  giving  the  name 
of  the  proprietor),  and  shall  give  the  name  and  address  of  the 
person  to  whom  the  answer  is  to  be  sent.  The  fee  for  the  search 
shall  bo  sent  by  the  same  telegram,  and  the  reply  must  be  prepaid. 

227.  I'pon  the  receipt  of  such  an  application  the  search  shall 
be  made  forthwith,  and  the  result,  "  yes  "  or  "  no,"  shall  be  sent 
by  telegram  to  the  person  named  in  that  behalf  in  the  application, 
repeating  the  number  of  the  title,  the  parish  or  place,  the  date  at 
%vhich  the  search  commences,  and,  in  the  case  of  a  charge  or 
incumbrance,  the  description  thereof. 
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228.  When  a  solicitor  or  other  person  obtains  an  ofFicial  eertifi- 
eato  of  the  result  of  a  search  he  shall  not  bo  answerable  in  respect 
of  loss  that  may  arise  from  any  en'or  therein.  When  the  certificate 
is  obtained  by  a  solicitor  acting  for  trustees,  executors,  or  other 
persons  in  a  fiduciary  position,  those  persons  also  shall  not  bo  so 
answerable. 

229.  An  office  copy  of  any  entry  in  the  register,  or  of  any 
document  in  the  registry,  shall,  upon  an  application  in  writing  by 
him  or  his  solicitor,  be  issued  to  any  person  who  is  entitled  to 
inspect  such  entry  or  document. 

230.  AVheu  any  land  has  been  removed  from  the  register,  the 
last  registered  proprietor  of  the  land  or  of  any  charge  thereon  may, 
for  a  period  of  two  years  from  the  date  of  such  removal,  inspect 
the  register  and  have  office  copies  of  the  entries  supplied  to  him. 
After  two  years  from  the  removal  no  inspection  shall  be  allowed, 
or  office  copy  be  issued,  except  by  order  of  the  registrar,  given  after 
satisfying  himself  that  the  applicant  is  interested,  and  that  the 
application  is  reasonable. 

See  Act  of  1897,  sect.  17. 

Appeals  and  Applications  to  the  Court. 

See,  generally,  sects.  114  to  117  of  the  Act  of  1875  (p.  223),  and 
numerous  provisions  for  appeals  from  the  registrar  and  independent 
applications  to  the  Court  under  both  Acts,  notably : — 
(i.)  In  the  Act  of  1875:— 

Appeals   on   objections  to   first   registration.     Sanctions   to 

registration  of  "holding  titles,"  sect.  17  (p.  147). 
Appeals  on  registration  of  transmissions  on  death,  sect.  41 

(p.  173). 
Authority  to  register  notices  of  leases,  sect.  50  (p.  181). 
Appeals  in  regard  to  cautions,  sect.  i>^  (p.  188). 
Orders  and  appeals  in  regard  to  inhibitions,  sect.  57  (p.  188). 
Orders  setting  aside  restrictions,  sect.  59  (p.  190). 
Appeals  from  the  registrar's  orders  for  production  of  deeds, 

orders  punishing  disobedience  to  same,  sect.  71  (p.  197). 
Appeals  on  awards  of  costs,  orders  punishing  disobedience 

to  the  same,  sect.  73  (p.  199). 
Opinions   on  cases  stated   by  the   registrar,    sects.   74,*'  75 

(P-  200). 

Directions  binding  interests  of  persons  under  disability, 
absent,  or  unl)orn,  sects.  76,  77  (p.  201). 

Orders  and  appeals  under  sect.  83  (3)  which  enables  an  entry 
to  bo  made  curtailing  the  powers  of  surviving  joint  pro- 
prietors (p.  205). 

Orders  modifying  or  discharging  conditions  restrictive  of 
user  of  land,  sect.  84  (p.  207). 

*  Includes  "  any  of  Her  Majesty's  Superior  Courts." 
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Appointments  of  guardians  for  proceedings  under  the  Acts 

on  lielialf  of  persons  under  disahility,  sect.  88  (p.  209). 
Orders  in  actions  for  specific  performance,  citing  all  persons 
•who  have  registered  rights,  or  who  have  entered  cautions,  &c., 
to  appear,  and  binding  their  interests,  sect.  93  (p.  211). 
Eectitication  of  the  register,  sects.  95, '"  90  (p.  213). 
Authorities  to  inspect  the  register,  sect.  104  (p.  216). 
(ii.)  In  the  Act  of  1897:— 

Orders  directing  the  personal  representative  to  convey,  or  for 

entry  of  a  devisee  as  proprietor,  sect.  3  (2)  (p.  270). 
Applications  as  to  appropriations  in  satisfaction  of  legacies, 

&c.,  sect.  4  (1)  (p.  273). 
Appeals  from  the  registrar's  awards  of  indemnity,  in  case  of 

loss  by  error  in  the  register,  sect.  7  (5)  (p.  289). 
Approvals  of  verbal  descriptions  of  land,  sect.  14  (2)  (p.  304). 
Sect.  114  of  the  Act  of  1875  (p.  223)  also  gives  power  by  rules  to  send 
applications  and  appeals  to  the  County  Court,  but  this  power  is  not 
exercised  in  these  rules. 

231.  In  all  mere  formal  matters  the  decision  of  the  registrar 
shall  be  final,  unless  the  registrar,  or  the  Court,  gives  leave  to 
appeal  therefrom. 

232.  In  all  other  cases,  questions  arising  before  the  registrar 
upon  any  application  as  to  the  registration  of  a  title,  incumbrance, 
or  charge,  or  as  to  any  dealing  witli  any  registered  title,  incum- 
brance, or  charge,  or  any  matter  entered  or  noted  in  or  omitted 
from  the  register,  or  as  to  the  amendment  or  withdrav^^al  from 
the  register  of  any  certificate  or  other  document,  or  as  to  any 
claim  for  indemnity  (whether  such  questions  relate  to  the  con- 
struction, validity,  or  effect  of  any  instrument,  or  the  persons 
interested,  or  the  nature  or  extent  of  their  respective  interests 
or  powers,  or  as  to  oider  of  priority,  or  the  mode  in  which  any 
entry  should  be  made  or  dealt  with  in  the  register,  or  otherwise) 
shall  be  determined  by  the  registrar,  subject  to  appeal  to  the 
Court ;  but  the  registrar  may,  if  he  thinks  fit,  instead  of  deciding 
the  c[uestion  himself,  refer  it  at  once  to  the  Court  for  decision. 

This  rule  does  not  appear  to  provide  for  claims  for  compensation  in 
respect  of  the  improper  lodgment  of  cautions  under  sects.  56  and  63  of 
the  Act  of  1875  (pp.  188  and  192),  which  must,  it  is  conceived,  be 
established  by  action. 

233.  >Subjoct  to  the  provisions  of  the  two  preceding  rules,  any 
person  aggrieved  by  an  order  or  decision  of  the  registrar  may 
appeal  to  the  Court. 

234.  All  jurisdiction,  powers,  and  duties  by  the  Acts  or  these 

*  Includes  "  any  Court  of  competent  jurisdiction." 
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rules  exprossocl  to  bo  vested  in  the  Court  of  Chancery,  or  in  the 
Court,  inchiding  the  hearing  of  any  appeal  under  sect.  116  of  tlio 
Act  of  187-3  (p.  224),  shall  until  further  order  be  assigned  to  and 
vested  in  and  exercised  and  performed  by  the  senior  judge  for 
the  time  being  of  the  Chancery  Division  of  the  High  Court  of 
Justice.  In  his  absence,  or  on  his  request,  an}^  other  judge  of 
that  division,  and  during  vacations  any  person  acting  as  vacation 
judge,  may  act  for  him. 

A  possible  question  of  ultra  vires  arises  on  this  rule  owing  to  the 
provisions  of  the  Supreme  Court  of  Judicature  (Procedure)  Act,  1891 
(o7  &  58  Vict.  c.  10),  sect.  1,  sub-sect.  5,  requiring  that  all  appeals  to 
the  High  Court  from  any  Court  or  person  shall  be  heard  by  a  Divi- 
sional Court.  But  there  would  be  difficulty  iu  applying  sucli  an 
euactiuont  to  a  case  where  the  appeal  is  (by  an  express  enactment)  to 
bo  made  to  tlio  "  Court  of  Chancery  "  only,  as  provided  in  sect.  114  of 
the  Act  of  1875  (p.  223).  In  such  a  matter  as  this,  tlie  very  compre- 
hensive terms  of  the  last  para^-rapli  of  sect.  Ill  of  tlie  Act  of  1875 
(p.  219)  would  seem  to  bo  sullicicut  authority  for  the  rule. 

235.  Upon  any  application  to  the  Court  on  reference  by  or 
appeal  from  the  registrar,  or  for  the  rectification  of  the  register, 
under  section  96  of  the  Act  of  187-3  (p.  213),  a  statement  shall  be 
prepared  by  the  applicant,  or  such  other  person  as  the  registrar  shall 
direct,  and  be  settled  and  signed  by  the  registrar,  and  forwarded 
to  the  Com-t  through  the  registry  before  the  hearing. 

A  fee  of  \l.  is  required  for  this  statement ;  see  Fee  Order  H.  (p.  435). 

236.  All  applications  to  the  Court  on  reference  by  or  appeal 
from  the  registrar  shall  be  by  summons.  All  other  applications 
to  the  Court  may  be  by  summons  or  motion,  except  appeals  under 
sect.  116  of  the  Act  of  187-5  (p.  224),  which  shall  be  by  motion. 
All  such  applications  shall  be  heai'd  and  decided  by  the  judge  in 
person. 

237.  Upon  application  to  the  Court,  on  reference  by  or  on  appeal 
from  the  registrar,  the  summons  shall  be  in  Form  64  (p.  4-31)  in  the 
First  Schedule  hereto,  with  such  variations  as  the  cii-cumstances 
may  require,  and  shall  be  addressed  to  all  the  persons  upon  whom 
it  is  to  be  served,  and  they  are  to  be  named  therein  as  defendants. 
If  the  application  is  by  way  of  appeal,  the  summons  shaU  be  taken 
out  by  the  appellant ;  but  if  by  way  of  reference,  it  shall  be  taken 
out  by  such  person  as  the  registrar  shall  direct,  who  shall  be 
named  therein  as  plaintiff.  The  summons  shall  be  duly  stamped, 
and  shall  be  sealed  in  the  land  registry,  and  when  the  summons 


402  The  Land  Transfer  Rules,  1898. 

lias  been  disposed  of,  it  slinll,  with  tlie  order  made  thereon,  he  filed 
in  the  registry. 

238.  Every  such  summons  shall  be  served,  according  to  the 
usual  practice  in  the  High  Com-t,  upon  the  persons  to  whom  it  is 
addressed,  at  least  seven  clear  days  before  the  date  named  in  the 
margin  for  the  hearing  thereof.  The  person  served  is  not  required 
to  enter  any  appearance. 

239.  Upon  any  other  application  authorized  to  be  made  to  the 
Court  by  summons,  the  same  form  of  summons  may  be  adopted, 
with  all  necessary  modifications  ;  and  the  question  for  the  decision 
of  the  Court  may  be  set  forth  either  in  the  body  of,  or  in  a 
schedule  to  the  summons,  or  may  be  annexed  to  it.  The  order 
made  on  any  application  to  the  Court  shall  be  filed  in  the 
registry. 

See  Eules  237,  246. 

240.  When  any  party  to  an  application  fails  to  attend  at  the 
time  fixed  for  the  hearing  thereof,  or  any  adjournment  thereof, 
the  Court  shall  have  the  same  powers  in  every  respect  as  if 
Order  LIV.  Rules  5  to  7,  of  the  Rules  of  the  Supreme  Court 
were  herein  repeated ;  and  if  the  Court  does  not  think  it  expedient 
to  proceed  ex  parte,  it  may  appoint  another  day  for  the  hearing  of 
the  application. 

The  rules  referred  to  are  as  follows  : — 

6.  Where  any  of  the  parties  to  a  summons  fail  to  attend, 
whether  upon  the  return  of  the  summons,  or  at  any  time  appointed 
for  the  consideration  of  the  matter,  the  judge  may  proceed  ex  parte, 
if,  considering  the  nature  of  the  case,  he  think  it  expedient  so  to 
do ;  no  affidavit  of  non-attendance  shall  be  required  or  allowed, 
hut  the  judge  may  require  such  evidence  of  service  as  he  may 
think  just. 

6.  Where  the  judge  has  proceeded  ex  parte,  such  proceeding 
shall  not  in  any  manner  be  reconsidered  in  the  judge's  chambers, 
unless  the  judge  siiall  bo  satisfied  that  the  party  failing  to  attend 
was  not  guihy  of  wilful  delay  or  negligence ;  and  in  such  case  the 
costs  occasioned  by  his  non-attendance  shall  be  in  the  discretion  of 
the  judge,  who  may  fix  the  same  at  the  time,  and  direct  them  to 
be  paid  by  the  party  or  his  solicitor  before  he  shall  be  permitted 
to  have  such  proceeding  reconsidered,  or  make  such  other  order  as 
to  costs  as  he  may  think  just. 

7.  Where  a  proceeding  in  chambers  fails  by  reason  of  the  non- 
attendance  of  any  party,  and  the  judge  does  not  think  it  expedient 
to  proceed  ex  parte,  the  judge  may  order  such  an  amount  of  costs 
(if  any)  as  he  shall  think  reasonable  to  be  paid  to  the  party 
attending  by  the  absent  party,  or  by  his  solicitor  personally. 
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241.  Upon  the  hearing-  of  any  application  the  judge  may  allow 
any  amendment,  or  any  adjournment  of  the  hearing,  or  may 
direct  that  any  other  parties  shall  be  brought  before  the  Court, 
or  may  remit  the  matter  to  the  registrar  for  his  decision  ;  and 
shall  have  the  same  powers  in  every  respect  as  if  the  summons 
had  been  taken  out  in  an  action  in  the  Chancery  Division  pend- 
ing before  him,  and  he  may  make  any  order  or  give  any  directions 
authorized  by  sects.  76  and  77  of  the  Act  of  1875  (p.  201). 

The  special  reference  to  sects.  76  and  77  (p.  201)  is  to  meet  the 
words  of  those  sections,  which  refer  to  "  the  Court  as  defined  by  this 
Act."  Tlie  definition  is  in  sect.  1 14  (p.  223) :  "  The  Court  of  Chancery 
or  the  County  Court,  according  as  one  or  the  other  of  such  Courts  may 
be  prescribed  by  the  general  rules." 

242.  Any  order  of  the  Court  may  be  di\iwn  up  by  an  officer 
of  the  registry  nominated  in  wi'iting  by  the  registrar  for  that 
purpose,  or  by  the  Coui't  registrar  for  the  day,  as  the  Court  may 
direct. 

243.  The  same  fees  and  charges  shall  be  payable  in  respect  of 
every  application  to  the  Court  under  the  Acts  and  rules,  and 
of  all  proceedings  consequent  thereon,  as  would  have  been  pay- 
able if  the  applications  and  proceedings  had  been  made  and  taken 
in  an  action  or  matter  already  pending  before  the  Court,  and 
shall  be  payable  by  impressed  or  adhesive  stamps  in  the  same 
manner  as  other  fees  in  the  registry  are  now  payable. 

244.  No  appeal  shall  be  brought  from  a  decision  or  order  of 

the  registrar,  or  of  the  Court,  after  twenty-one  days  from  the  date 

of  the  decision  or  order,  without  the  leave  of  the  Court,  or  of  the 

Court  of  Appeal. 

As  to  appeals  from  the  Court,  sects.  116  and  117  of  the  1875  Act 
(p.  224)  direct  the  time  for  appealing  to  be  prescribed^  by  rules,  but 
the  Acts  contain  no  provision  as  to  appeals  from  the  registrar.  As  to 
these,  the  liide  probably  operates  under  the  general  rule-making 
power  in  section  111. 

245.  No  appeal  from  a  decision  or  order  of  the  registrar,  or  of 
the  Court,  shall  affect  any  dealing  for  valuable  consideration 
which  has  been  duly  registered  before  a  notice  in  writing  of 
the  intention  to  appeal  has  been  delivered  at  the  registry  on 
the  part  of  the  appellant.  Such  notice  shall  be  entered  in  the 
register. 

246.  Service  on  the  registrar  of  any  order  or  office  copy  of  any 
order  of  any  Court  shall  be  made  by  delivering  the  same  at  tlio 
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registry.  When  the  order  directs  rectification  of  the  register  to 
be  made,  or  any  other  act  to  be  done,  an  application  therefor  shall 
be  delivered  at  the  same  time,  and  the  matter  shall  be  proceeded 
with  as  the  registrar  shall  direct.  Provided  that  no  such  rectifi- 
cation, or  act,  shall  be  completed  until  the  expiration  of  four  clear 
days  from  the  day  on  which  the  order  is  made. 

The  proviso  gives  time  within  which  to  decide  whether  to  enter 
notice  of  an  apj)eal  under  the  preceding  rule.  Every  order  must  be 
filed  in  the  registry.     See  Eule  239. 

247.  Subject  to  the  provisions  as  to  costs  contained  in  the  Acts, 
the  costs  of  and  incident  to  all  applications  to  the  Court  upon 
reference  or  appeal  or  otherwise  shall  be  in  the  discretion  of  the 
Court. 

The  provisions  in  the  Acts  as  to  costs  are  the  following : — In  the 
Act  of  1875,  sect.  73  (p.  199),  as  to  taxation  and  award  of  costs 
in  registration  proceedings  generally,  which  are  prima  facie  to  be 
paid  by  the  applicant ;  section  94  (p.  212),  as  to  costs  of  persons  cited 
in  an  action  for  specific  performance;  section  96  (p.  213),  on  api")lica- 
tions  for  rectification  of  the  register ;  section  109  (p.  218)  (perhaps),  as 
to  the  registrar's  allowance  of  costs  of  attendance  of  persons  sum- 
moned;  section  IIG  (p.  224),  as  to  costs  in  the  County  Coiu-t  and  on 
appeal  therefrom;  in  the  Act  of  1897,  section  7  (5)  (p.  289),  as  to 
costs  of  appeal  from  the  registrar's  award  of  indemnity. 

References  to  Counsel. 

248.  The  examiners  of  title  for  the  purposes  of  these  rules  shall 
be  the  conveyancing  counsel  to  the  High  Court,  and  such  other 
barristers  experienced  in  conveyancing  as  the  Lord  Chancellor 
shall  from  time  to  time  appoint,  and  the  business  referred  to  them 
shall  be  distributed  in  rotation. 

249.  Any  person  may  object  to  the  opinion  given  by  any 
examiner  of  title,  and  thereupon  the  point  in  dispute  shall  be 
decided  by  the  registrar.  And  he  may,  if  he  thinks  fit,  under 
special  circumstances,  direct  or  transfer  a  reference  to  any  one  in 
particular  of  the  examiners  of  title. 

250.  "When,  in  the  course  of  any  proceeding  in  the  registry,  a 
question  arises  which,  in  the  opinion  of  the  registrar,  involves  for 
its  determination  any  special  exceptional  knowledge  of  some  branch 
of  law  which  rarely  arises  for  consideration,  the  registrar  may 
obtain  the  advice  or  assistance  therein  of  any  competent  person 
whom  he  may  select,  and  may  act  upon  his  opinion. 
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Ahatemenf. 

251.  In  case  of  death  or  transmission  or  change  of  interest 
pending  an  application  for  registration  the  proceedings  shall  not 
abate,  but  may  be  continued  by  auy  person  entitled  to  apply  for 
registration  who  desires  to  adopt  them. 

AbstracU  and  Documents. 

252.  All  abstracts  and  copies  of  documents  and  all  documents 
for  registration  delivered  at  the  registry  shall  be  retained  there, 
pending  completion  of  the  registration  to  which  they  relate ;  and 
afterwards  such  of  them  as  have  not  under  these  rules  to  be 
retained  in  the  registry  shall  be  dealt  with  as  the  registrar  shall 
direct.  Abstracts  and  documents  left  for  reference  or  otherwise 
shall  be  examined  and  verified  by  such  persons  and  in  such  manner 
as  the  registrar  shall  direct. 

As  to  retention  of  documents  in  the  registry,  see  Eules  20  and  1G2. 

253.  The  registrar  may  require  an  abstract  or  concise  statement 
of  any  deeds  and  documents  delivered  at  the  registry  for  perusal 
in  the  course  of  any  registration  proceeding  to  be  furnished  and 
duly  verified. 

254.  All  documents  (other  than  maps  or  plans)  to  be  filed  in  the 
registry  shall  be  printed,  type-written,  lithographed,  or  written  on 
stout  paper,  foolscap  size,  and  shall  allow  a  sufficient  stitching 
margin,  in  order  that  they  may  be  conveniently  bound. 

255.  All  documents  not  required  by  the  Acts  or  rules  to  be 

retained  in  the  registry  may,  wlien  no  longer  required,  be  returned 

to  the  persons  who  produced  tlie  same,  or  their  successors  in  title, 

and  the  registrar  may  direct   the  destruction  of  any  documents 

which  such  persons  decline  to  accept.      The  registrar  may  also 

direct  the  destruction  of  any  documents  in  his  posse=^sion  or  custody 

where  they  have  become  altogether  superseded  by  entries  in  the 

register,  or  have  ceased  to  have  any  effect. 

See  the  note  to  Eule  2.32.  It  is  apprehended  that  the  very  wide 
power  given  to  the  registrar  hy  the  concluding  words  of  the  rido  wdl 
only  bo  exercised  in  the  clearest  cases,  and  after  notice  to  the  registered 
proprietor. 

Preparation  and  Service  of  Notices  and  Summonses. 

256.  All  notices  and  summonses  required  to  be  given  or  served 
for  any  i)urpose  shall  be  prepared  on  the  official  forms  and  under 

B.  E  E 
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the  stamp  of  tlio  registry.  If  the  service  of  the  notices  or 
summonses  is  personal,  it  shall  be  proved  by  statutory  declara- 
tion ;  if  the  service  is  through  the  post,  it  shall  be  made  by 
registered  letter,  in  conformity  with  section  90  of  the  Act  of  1875 
(p.  210)  ;  except  in  the  case  of  notices  under  Kule  161  (p.  379), 
"which  need  not  be  registered. 

It  is  conceived,  having  regard  to  the  provision  as  to  proof  of  personal 
service  b}'  statutory  declaration,  that  the  summonses  here  intended  are 
not  summonses  relating  to  proceedings  in  the  High  Court  (e.^.,  under 
Eule  2oG) ;  but  are  such  as  are  to  be  issued  by  the  registrar  {e.g., 
under  sect.  109,  p.  218). 

257.  Ever}^  advertisement  and  notice  issued  or  sent  by  or 
through  the  registry  (other  than  notices  sent  under  Rule  161) 
shall  fix  a  time  within  which  any  act  or  step  required  by  such 
advertisement  or  notice  to  be  done  or  taken  thereunder  is  to  be 
done  or  taken  ;  and  shall  state  what  will  be  the  consequence  of 
any  omission  to  comply  therewith.  It  shall  also  state  in  what 
manner  and  within  what  time  any  answer  or  objection  or  other 
communication  arising  out  of  such  advertisement  or  notice  is  to  be 
made,  and  the  address  at  or  to  which  it  is  to  be  delivered  or  sent. 
All  subsequent  proceedings  thereunder  shall  be  conducted  in  ac- 
cordance with  these  rules ;  and,  so  far  as  they  do  not  apply,  in  such 
manner  as  the  registrar  shall  direct. 

258.  Every  notice,  if  sent  through  the  post,  shall,  unless  re- 
turned by  the  Post  Office,  be  deemed  to  have  been  received  by 
the  person  addressed  within  seven  days,  exclusive  of  the  day  of 
posting,  and  the  time  fixed  by  the  notice  for  taking  any  step 
thereunder  is  to  be  calculated  accordingly.  A  copy  of  this  rule 
shall  be  set  out  at  the  foot  of  or  endorsed  on  each  such  notice. 

Sect.  90  of  the  Act  of  1875  (p.  210),  requires  the  period  to  be  pre- 
scribed within  which  the  notice  is  to  be  deemed  to  have  been  received, 
and  fixes  a  minimum,  which  is  here  adopted. 

259.  On  the  return  by  the  Post  Office  of  any  letter  containing 
any  notice,  the  registrar  may  either  require  any  further  notice  to 
be  given,  or  may  authorize  substituted  service ;  or  may  proceed 
without  notice,  if,  under  the  cu"cumstances,  and  having  regard  to 
these  rules,  he  shall  think  fit  to  do  so. 

Addresses  for  Service. 

260.  The  address  of  any  person  as  entered  in  the  register  shall, 
unless  he  shall  otherwise  direct,  be  his  address  for  service.  Any 
person  may,  if   he  desires,  have   two  addresses   entered   in   the 


Miscellaneous.  407 

register,  to  each  of  wliicli  all  notices  and  otlier  communications 
to  liira  are  to  be  sent. 

Eulo  6  (p.  335)  provides  for  the  address  lieing  entered  iu  tUe 
register ;  but  as  notices  may  be  sent  to  these  addresses  many  years 
after  the  entry  is  made,  it  will  conduce  to  safety  if  a  permanent 
address  Tas,  care  of  a  solicitor,  banker,  or  firm)  be  added  to  that  of  the 
private  residence.  Tlicro  is  a  fee  of  lO.v.  for  registering  a  second 
address  for  service  (p.  346). 

^^talniorij  JJcclaraUons. 

261.  Statutory  declarations  made  for  the  immediate  purpose  of 
being  filed,  read,  or  used  in  the  registry  are  not  chargeable  with 
any  Inland  llevenue  stamp  duty.  Statutory  declarations  to  be 
used  in  the  course  of  registration  may  be  made  before  the  registrar, 
or  an}'  officer  of  the  registry  authorized  by  him  in  writing,  or 
before  any  person  autliorized  by  law  to  take  statutory  declarations. 
The  registrar  may,  if  he  think  fit,  require  evidence  to  be  given  viva 
roce  before  him  on  oath.  All  declarations  shall  be  filed  iu  the  office, 
and  office  copies  thereof  shall  (if  required)  be  taken  for  use. 

Ner/leded  Application  to  be  treated  as  tvithdraivn. 

262.  When  in  any  matter  pending  in  the  registry  no  step  has 
been  taken  for  a  period  of  two  months,  notice  may  be  given  to  the 
applicant,  or  his  solicitor,  that  the  matter  will  be  treated  as  aban- 
doned unless  duly  prosecuted  within  a  time  (not  being  less  than 
one  month)  to  be  fixed  by  the  registrar,  and  named  in  the  notice ; 
and  at  the  expiration  of  that  time,  the  matter,  if  not  prosecuted, 
may  be  treated  as  abandoned. 

And,  as  a  consequence,  any  temporary  note  or  entry  made  in  relation 
to  it  will  be  cancelled. 

Fees  to  he  paid  before  an>j  Entnj  made. 

263.  No  entry  shall  be  made  in  the  register  until  all  stamps  in 
respect  of  the  fees  payable  under  the  Acts  and  rules  have  been 
impressed  or  affixed  on  some  document  delivered  at  the  registry 
with  reference  to  the  proposed  registration,  and  all  expenses  pay- 
able under  the  Acts  and  rules  have  been  paid,  or  provided  for  by 
deposit  or  otherwise,  as  the  registrar  may  direct. 

Where,  as  in  some  cases  of  application  for  absolute  title,  the 
expenses  are  uncertain,  it  is  found  convenient  for  the  applicant  to 
open  a  deposit  account  at  the  registr}-  out  of  which  they  are  defrayed ; 
the  balance  l)eing  repaid  to  him  on  completion.  "11.  is  the  sum  usually 
required  for  this  purpose. 

As  to  mode  of  payment  of  fees,  see  the  Fee  Order  (p.  433,  note\ 

ee2 
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Cancelhilion  of  Fee  ^tioufs. 

264.  Every  officer  of  the  land  registry  who  shall  receive  any 
document  to  or  upon  -which  a  fee  stamp  shall  be  affixed  or  impressed, 
under  tlie  Acts  or  rules,  shall  immediately  on  receipt  thereof 
deface  the  stamp  thereon.  The  registrar  is  not  to  receive  any 
document  required  to  be  stamped  which  in  his  opinion  is  not 
suiliciently  stamped. 

Evidence  of  Value  may  he  reqinrcd. 

265.  For  the  purpose  of  enabling  the  registrar  to  determine  the 
fees  payable  in  any  case  where  the  value  of  the  land  does  not 
appear  on  the  face  of  the  documents  produced,  and  is  required  to 
be  known,  the  registrar  may  require  such  evidence  of  value  to  be 
furnished  as  he  may  deem  fit.  In  ordinary  cases  a  written  certifi- 
cate of  value  by  a  solicitor  in  Form  65  in  the  First  Schedule 
hereto  (p.  431)  may  be  accepted  as  sufficient.  Such  certificate  is 
exempted  from  stamp  duty. 

The  value  is  entered  on  the  proprietorship  register  (Eule  3,  p.  335). 

Forms  to  be  supplied  tvithout  Faijment. 

266.  Ordinary  printed  forms  for  use  in  the  registry  shall  be 
supplied  free  of  charge  to  applicants  for  registration. 

Summonses  of  Witnesses,  and  for  Production  of  Documents. 

267.  When  any  summons  has  been  issued  by  the  registrar 
under  the  109th  section  of  the  Act  of  1875  (p.  218),  as  extended  by 
the  8th  section  of  the  Act  of  1897  (p.  290),  to  be  served  upon  any 
pierson  not  bound  to  attend  or  produce  at  his  own  expense,  the 
declaration  verifying  the  service  thereof  shall  also  prove  that  the 
reasonable  charges  of  the  attendance  of  the  person  summoned,  and 
of  his  pjroduction  of  the  document  (if  any)  required  to  be  produced, 
have  been  paid  or  tendered  to  him. 

See  sect.  110  of  the  Act  of  1875  (p.  219). 

268.  The  registrar  shall  have  the  like  power  with  regard  to  the 
issue  of  summonses  in  respect  to  any  proceeding  in  the  registry 
as  is  conferred  on  him  by  the  109th  section  of  the  Act  of  1875  in 
relation  to  the  registration  of  any  title. 
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Costs. 

269.  All  costs  incurred  in  any  proceeding  in  the  registry  shall 
be  in  the  discretion  of  the  registrar,  having  regard  to  the  provi- 
sions as  to  costs  contained  in  the  Acts  and  these  rules ;  and  shall, 
unless  the  parties  otherwise  agree,  be  taxed  as  the  registrar  shall 
direct  by  the  taxing  officers  of  the  Chancery  Division  of  the  High 
Court  of  Justice.  Any  order  made  by  the  registrar  as  to  costs 
may  be  enforced  in  the  mode  provided  by  section  T^i  of  the  Act  of 
1875  (p.  199)  Avith  respect  to  costs,  charges,  and  expenses  incuiTcd 
in  or  about  proceedings  for  registration  of  land. 

See  Rule  247  and  tlie  note  thereto. 

270.  All  costs  of  and  incident  to  the  examination  and  proof  of 

title  (including  fees  of  coimsel)  and  the  costs  of  all  searches  and 

inquiries  in  relation  to  the  title  shall  be  paid  by  the  applicant. 

This  rule  applies  not  only  to  examinations  of  title  on  first  registra- 
tion, but  to  all  cases  of  examination,  as,  e.y.,  under  Eules  101,  135, 
179,  183,  187. 

271.*  The  remuneration  of  a  solicitor  in,  or  incidental  to,  the 
registration  of  land  and  transactions  respecting  registered  land, 
shall  be  regulated  in  the  matters  hereinafter  mentioned  as  follows : — 

"■  The  General  Order  made  under  the  Solicitors'  Eemuneration  Act. 
1881,  expressly  excludes  dealings  with  land  registered  under  the  Land 
Registry  Act,  "1862,  and  the  Land  Transfer  Act,  1875  (paragraph  1  of 
the  Order).  The  prcsout  rule  supplies  the  place  of  that  Order  in  regard 
to  registered  land.  Tlie  rule  is  made  under  an  express  power  in  sub- 
sect.  (4)  of  sect.  Ill  of  the  Act  of  1875  (p.  220). 

Paragraphs  {h),  (/),  .and  (./),  correspond  to  Rule  6,  Rule  5,  and 
paragraph  (>  respectively  of  the  Remuneration  Order,  1882. 

Tlie  rule  follows  the  language  of  the  Remuneration  Order,  1882, 
very  closely,  and  it  is  probable  that  most  of  the  decisions  on  that 
Order  will  apply  to  the  correspondiug  provisions  in  this  rule.  \^8ee  the 
cases  collected  in  Part  II.  of  the  Ann.  Practice.) 

{(i)  For  the  first  registration  of  freehold  or  leasehold  land  with 
an  absolute  or  qualified  title,  the  remuneration  of  the 
solicitor  having  the  conduct  of  the  business  shall  be  that 
prescribed  in  Part  I.  of  the  Second  Schedule  hereto. 

See  paragraph  {d).      The  Second  Schedule  will  be  found  at  p.  422. 

{h)  For  the  first  registration  of  freehold  or  leasehold  land  with 
a  possessory  title,  the  remuneration  of  such  solicitor  shall 
be  that  prescribed  in  Part  II.  of  the  Second  Schedide 
hereto. 

See  paragraph  (e). 
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(c)  For  every  completed  transfer,  charge,  exchange,  or  partition 

of  registered  Land,  or  of  a  registered  charge,  ^Yhere  no 
title  outside  the  register  is  investigated,  the  remnnera- 
tion  of  such  solicitor  shall  be  that  prescribed  in  Part  II. 
of  the  Second  Schedule  hereto. 

The  effect  of  this  paragraph  is  to  exclude  the  application  of  the 
rule  in  a  larg-e  number  of  cases,  namelv,  all  cases  where  land  is  reg'is- 
tered  with  a  possessory  or  qualified  title,  unless  there  is  a  condition 
excludiiip^  invcstig-ation  of  the  title  outside  the  register.  It  would 
seem  tliat  a  leaseliold  title,  qualified  only  as  to  the  title  of  the  lessor, 
would  not  (in  the  ahseuee  of  express  stipulation  that  the  lessor's  title  is 
to  be  investigated)  be  within  this  paragraph,  owing  to  the  Vendor  and 
Purchaser  Act,  1874,  s.  2,  and  the  Conveyancing  Act,  1881,  s.  3  (1), 
excluding  investig-atlon  in  such  cases.  AVhere  this  paragraph  is 
excluded,  see  paragraph  (k).     See  also  paragraph  (A). 

(d)  The   remuneration   prescribed   by  Part  I.    of   the   Second 

Schedule  hereto  shall  not  apply  when  the  title  has  been 
deduced  or  investigated  by  such  solicitor  on  the  occasion 
of  a  recent  sale,  purchase,  or  mortgage,  nor  shall  it  apply 
to  the  first  registration  of  land  on  transfer  from  the 
register  kept  under  the  Land  Registry  Act,  1862. 

See  paragraph  (k). 

(e)  When,  on  the  occasion  of  a  purchase  of  unregistered  land, 

the  purchaser's  solicitor  receives  the  remuneration  fixed 
by  the  Remuneration  Order,  1882,*  his  remuneration  for 
registering  a  possessory  title  thereon  shall  not  exceed 
21.  2s.  in  cases  where  the  value  does  not  exceed  5,000/., 
and  in  cases  where  the  value  exceeds  5,000/.  shall  be 
5/.  5.S. 

(./■)  In  all  cases  in  which  a  solicitor  would  be  entitled  to  charge 
under  Part  I.  of  Schedule  I.  of  the  Remuneration  Order, 
1882,*  for  negotiating  a  sale,  purchase,  or  loan,  or  for 
conducting  a  sale  by  auction,  he  shall  be  entitled  to  make 
the  same  charges  in  respect  of  a  similar  transaction 
respecting  registered  land. 

Eule  11  of  the  Eemuneration  Order,  1882,  provides  that  the  scale 
for  conducting  a  sale  by  auction  shall  apply  only  in  cases  where  no 
commission  is  paid  by  the  client  to  au  auctioneer  :  that  the  scale  for 

*  Defined  in  Rule  1  {C^),  ante,  p.  334. 


Miscellaneous.  411 

negotiating  sliall  a])]ily  to  cawt-s  •wluTii'  tho  .solicitor  of  a  vi-ndor  or 
purchaser  arranges  tbi'  sale  or  purchase,  and  tho  jirice  and  terms  and 
conditions  thereof,  and  no  commission  is  paid  by  the  client  to  an 
auctioneer,  or  estate  or  other  agc-nt :  that  as  to  a  mortgagee's  solicitor, 
it  shall  on)}'  apply  to  cases  where  h<'  arranges  and  obtains  the  loan 
from  a  person  for  whom  he  acts :  and  that  in  case  of  sales  under  tho 
Lands  Clauses  Consolidation  Act,  or  any  other  private  or  public  Act 
under  which  the  vendor's  charges  are  paid  by  the  purchaser,  the  scale 
shall  not  apply.  (See  tho  cases  as  to  this  collected  in  Ann.  Practice, 
Part  II.) 

({/)  The  remuueratiou  hereby  authorized  shall  not  include  tho 
disbursements,  extra  work,  business,  or  proceedings  which 
under  section  4  of  the  Remuneration  Order,  1882,*  are  not 
to  be  included  in  the  remuneration  prescribed  in  Schedule  I. 
to  that  Order. 

Section  1  of  the  Eemuneration  Order,  1882,  is  as  follows: — The 
remuneration  prescribed  by  Sched.  I.  to  this  Order  is  not  to  include 
stanq)?,  counsel's  fees,  auctioneers'  or  valuers'  charges,  travelling  or 
hotel  expenses,  fees  paid  on  searches  to  public  ollicers,  on  registra- 
tions, or  to  stewards  of  manors,  costs  of  extracts  from  any  register, 
record  or  roll,  or  other  disbursement  reasonably  and  properly  paid, 
nor  any  extra  work  occasioned  by  changes  occurring  in  the  course  of 
any  business,  such  as  the  death  or  insolvency  of  a  party  to  the  trans- 
action, nor  is  it  to  include  any  business  of  a  contentious  character,  nor 
any  proceedings  in  any  Court,  but  it  shall  include  law  stationers' 
charges,  and  allowances  for  time  of  the  solicitor  and  his  clerks,  and 
for  copying  and  parchment,  and  all  other  similar  disbursements. 

(//)  When  a  solicitor  is  concerned  for  the  jiroprietor  of  land 
and  also  for  a  person  taking  a  charge  thereon,  he  is  to  be 
entitled  to  receive  the  charges  of  the  solicitor  of  the  person 
taking  the  charge,  and  one-half  of  those  that  would  be 
allowed  to  the  proprietor's  solicitor  up  to  -"3,000/.,  and  on 
any  excess  above  5,000/.  one-fourth  thereof. 

(/)  If  the  solicitor  conducting  the  business  acts  on  behalf  of 
several  parties  having  distinct  interests  proper  to  be 
separately  represented,  he  is  to  be  entitled  to  make  for 
each  such  party  after  the  first  an  additional  charge  not 
exceeding  ti/.  2s.  in  each  case. 

(./)  In  all  cases  to  which  the  scales  fixed  in  the  Second  Seliedule 
hereto  apply,  a  solicitor  may,  before  undertaking  the 
business,  bv  writinii-  under   his  hand  communicated  to 


*  Defined  iu  Rule  1  (6),  ante,  p.  334. 
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the  client,  elect  that  his  remuu oration  shall  he  according 
to  the  Remuneration  Order,  1882,  excepting  Schedule  I, 
to  that  Order. 
(k)  In  all  transactions  respecting  registered  land,  the  remune- 
ration for  which  is  not  hereby  provided  for,  the  llemu- 
neration  Order,  1882,  excepting  Part  I.  of  Schedule  I. 
to  that  Order,  shall  regulate  the  remuneration  of  the 
solicitor. 

Questions  arising  on  Eegistration. 

272.  If  at  any  time  during  any  iiivestigation  of  title,  or  in  any 
registration  or  other  proceeding  in  the  registry,  any  question  or 
doubt  or  dispute  arises,  notice  may,  with  the  consent  of  the 
registrar,  be  given  by  the  applicant  to  any  person  interested  in 
such  question  or  doubt  or  dispute,  to  the  effect  that  the  same  will 
be  heard  by  the  registrar  at  a  time  to  be  mentioned  in  tlie  notice, 
and  that  he  may  attend  before  the  registrar  at  that  time,  in 
person,  or  by  his  solicitor  or  counsel ;  and  on  the  day  appointed 
the  registrar  shall  proceed  to  determine  the  matter. 

Examinations  of  Married  Women. 

As  already  pointed  out  in  the  note  to  sects.  83  (4)  and  87  (pp.  205 
and  209},  these  examinations  can  hardly  ever  be  required  in  regard  to 
registered  land. 

273.  When  any  married  woman  has  to  be  examined  in  regard, 
to  any  proceeding  in  the  registry,  the  matter  or  thing  to  which 
her  consent  is  to  be  given,  or  the  act  to  be  done  by  her,  or  the 
proceeding  to  be  taken,  shall  be  reduced  into  or  stated  in  writing 
before  the  examination  is  made,  and  the  person  by  whom  the 
examination  is  made  shall  certify  the  result  thereof  to  the  satis- 
faction of  the  registrar. 

274.  The  examination  may  be  made  by  the  registrar,  or  any 
officer  of  the  registry  authorized  by  him  in  writing  or  by  any 
person  authorized  by  law  to  take  acknowledgments  of  deeds  by 
married  women. 

275.  The  certificate  of  the  result  of  the  examination  shall  be  in 
Form  6t)  in  the  First  Schedule  hereto  (p.  431)  ;  and  shall,  unless 
the  registrar  shall  otherwise  direct,  be  verified  by  a  statutory  declara- 
tion in  Form  67  in  the  same  Schedule,  or  to  the  like  effect. 
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Dkcretionartj  Power  of  Registrar, 

276.  Tlie  registrar,  if  be  so  think  fit,  may,  in  any  particular 
case,  extend  the  time  limited,  or  relax  the  regulations  made  by 
general  rules,  for  any  purpose  ;  and  may  at  any  time  adjourn 
any  proceeding,  and  make  any  fresh  appointment ;  and  if  at  any 
time  be  is  of  opinion  that  the  production  of  any  further  documents 
or  evidence,  or  the  giving  of  any  furtlier  notices  is  necessary  or 
desirable,  be  may  refuse  to  complete  or  proceed  with  a  registration, 
or  to  do  any  act,  or  make  any  entry  until  sueli  further  documents, 
or  evidence,  or  notices  have  been  supplied  or  given ;  and  tlie 
registrar  shall  have  generally  a  discretionary  power  in  all  mere 
formal  matters. 

lloUdajjs  and  Vacations. 

277.  The  registry  shall  be  open  to  tlie  piiblic  daily,  except  on 
Sundays,  Good  Friday,  Easter  Eve,  Monday  and  Tuesday  in 
Easter  week,  Monday  in  Whitsuu  week,  Christmas  Day  and  tlie 
next  following  working  day,  and  all  days  duly  appointed  by 
proclamation  to  be  observed  as  days  of  general  fast,  humiliation, 
or  thanksgiving. 

The  office  hours  are  : — For  registrations,  1 1  to  3,  for  searches  and 
other  business,  10  to  4.  On  Saturdays  the  office  closes  at  2.  In  the 
vacations  hitherto  (1898)  the  office  lias  been  open  from  11  to  2  only, 
but  from  the  commencement  of  1899  the  office  hours  will  be  the  same 
iu  the  vacations  as  during  term. 

278.  The  vacations  shall  be  the  same  as  those  in  the  offices  of 
the  Supreme  Court,  but  it  shall  be  the  duty  of  the  registrar  from 
time  to  time  to  make  all  necessary  provision  for  the  regulation 
and  transaction  of  business  duiing  vacation. 

See  the  note  to  the  preceding  rule. 

Former  Rides  rescinded. 

279.  The  General  Eules  of  the  24th  of  December,  1875,  the  1st 
of  January,  1889,  and  the  23rd  of  November,  1891,  and  the  Pro- 
visional Eules  of  the  29th  of  December,  1897,  are  rescinded. 

The  rules  here  rescinded  are  all  the  subsisting  general  rules  under 
the  Land  Transfer  Acts.  The  Small  Holdings  Eules  (pp.  452  to  457) 
of  1892  are  the  only  rules  left  intact.  They  apply  only  to  the  very 
small  number  of  properties  which  are  expressly  registered  as  subject 
to  the  Small  Holdings  Act,  1892. 
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Short  Title  and  Commencement. 

280.  These  rules  m.a}'  be  cited  as  the  Land  Transfer  liules, 
1898,  and  shall  come  into  operation  on  the  1st  of  November, 
1898. 


THE  FIEST  SCHEDULE  («). 


Form  1.* — Application  for  Ileyiatrution  uith  a  Possessory  Title. 

{Rule  17.) 

L^iJS'D  Eegistry. 

Land  Transfer  Acts,  1875  and  1897. 

I,  A.  B.,  of,  &c.,  hereby  apply  to  be  registered  as  proprietor  vnih. 
possessory  title  of  the  land  {b)  in  the  parish  of  shown  and  edged  with  red 

on  the  accompanying  plan  (or  comprised  in  the  accompanying  deed,  or  any 
otlier  particuhrrs  sufficient  to  enable  the  laud  to  he  fvlly  Identified  on  tJie  Ord- 
nance map  (c) ),  the  value  of  which,  with  all  buildings  and  timber  thereon, 
does  not,  to  the  best  of  my  belief,  exceed  £ 

Wlere  it  is  desired  t/utt  a  particular  verbal  descrijAion  he  entered  in  tlie 
register,  add  [d) :  I  also  desire  the  following  verbal  descrij^tion  to  be  entered 
on  the  register : — 

{Fill  in  the  proposed  verbal  description.) 

To  be  signed  by  the  applicant  or  his  solicitor. 

Form  2.* — Statutory  Declaration  by  an  Applicant  for  Registration  with 

a  Possessory  Title.     {Rule  17.) 

(Heading  as  in  Fonn  1.) 

I,  A.  B.,  of,  &c.,  solemnly  and  sincerely  declare  as  follows : — 

That  I  am  in  joossession  [or  receipt  of  the  rents  and  profits]  of  the  land 
shown  and  edged  with  red  on  the  plan  [and — if  it  is  desired  that  a  particular 
verbal  description  be  entered  on  the  refjister — described  in  the  verbal  description], 
now  produced  and  shown  to  me  marked  [and  ],  and  that  I  am 

entitled  thereto  in  fee  simple  for  my  own  benefit  (or  ofhcru-ise  as  the  case  may 
be),  and  that  the  value  of  the  land,  with  all  buildings  and  timber  thereon, 
does  not,  to  the  best  of  my  belief,  exceed  £ 

And  I  make,  &c. 

N.B. — If  sufficient  particulars  to  enable  the  land  to  be  fully  identified  on 


*  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Re^stry. 

(a)  It  will  be  ob.served  that  several  of  the  forms  [e.g.,  Forms  1,  2,  3,  4)  have  notes 
following  them.  These  notes  are  part  of  the  text  of  the  rules.  Notes  by  the 
authors  will  be  found  at  the  bottom  of  each  page. 

The  rules  referred  to  in  the  headings  t^hould  bo  studied  in  using  the  forms. 

(i)  Variations  for  leasehold  land,  &;c.,  see  Precedent  I.  (p.  471). 

(c)  For  instance,  where  the  land  consists  of  an  entire  parcel  numbered  on  the 
Ordnance  map,  the  number  will  suffice. 

{d)  See  the  note  to  Rule  217  (p.  396)  as  to  verbal  descriptions.  For  forms  of 
verbal  descriptions,  see  Model  Registers,  i?o.«/,  pp.  507— ^511. 


Forms. 
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the  (Jiilnauco  map  can  bo  luinislied  without  a  i)laii,  iio  plau  need  be  ex- 
hibited, and  tho  declaration  can  bo  altered  accordingly  ('-). 

If  tho  declaration  is  made  by  tho  .solicitor,  the  form  mu.st  be  altered 
accordingly,  and  tho  dei)oiicnt  must  be  described  as  tho  solicitor  of  the 
applicant. 

Form  3.*' — Application  for  Jleifistrution  loith  an  Absolute  Title  {ee). 

{hale  25.) 

(Heading  as  in  Form  1.) 

I,  A.  B.,  of,  t&c,  hereby  apply  to  bo  registered  as  i^roprietor  with  absolute 
title  of  tho  land  {>'(■)  in  tht;  county  of  and  parish  of  known  as 

consisting  of  [Jill  in  sli<»t  /Mtrtimlars  of  t lie  land  siilJirient  to  vlenti/i/  it{/)], 
the  value  of  which,  with  all  buildings  and  timber"  thereon,  does  not,  to  the 
best  of  my  belief,  exceed  £ 

To  bo  signed  by  tho  applicant  or  his  solicitor. 


FoUM   4.* — Form  of  Advertisement   in   the    ^^  London    Gazette  ^^    of  an 
Application  for  an  Absolute  Title,     (pilule  33.) 

L.VND  Registry. 

Land  Tnmsfer  Acts,  1875  and  l5'J7. 

Notice. 
The  following  applications  have  been  made  for  registration  witli  absolute 
title :— 


No.  of 
Applica- 
tion. 

The  L.vxi>. 

The  Applicant. 

County. 

Parish 

or 
Place. 

Name  and 

Short 
Description. 

Freehold 

or 
Leasehold. 

Name. 

Address. 

Description. 

Plans  of  the  several  properties  comprised  in  tho  applications  can  be  seen 
at  the  Land  Eogistry,  34,  Lincoln's  lun  Fields.  Any  person  may  by  notice 
in  writing,  signed  by  himself  or  his  solicitor,  and  delivered  at  the  registry 
before  the  expiration  of  two  months  from  the  appearance  of  this  advertise- 
ment, object  to  the  registration.  The  notice  must  state  concisely  the 
grounds  of  the  objection,  and  give  the  address  in  the  United  Kingdom  of 
the  person  delivering  the  notice,  and,  if  it  is  delivered  by  a  solicitor,  must 
give  the  name  and  address  of  the  person  on  whose  behalf  it  is  given. 


*  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Registry. 

(r)  See  the  note  to  Rule  217  (p.  396)  as  to  verbal  descriptions,  for  forms  of  verbal 
descriptions,  see  pp.  507 — oil. 

(tr)  Variations  for  leasehold  land,  &c.,  see  PreccAcut  IV.,  p.  475. 

(  /■)  In  tlio  case  of  ab.soliito  title  it  is  found  best  to  postpone  an  exact  description 
of  the  laud  until  the  title  has  been  examiued.  Tho  name  of  the  property  suffices 
for  this  application. 
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FoEM  5.* — Statutory  Drclarafion  on  Completioii  of  an  Absolute  or 
Qualljied  Title.     (liule  41.) 

(Heading  as  in  Form  1.) 

Application,  No. 

"\\'c,  A.  B.,  of,  &c.,  and  C.  D.,  of,  &c..  polioitor,  severally  pokninly  and 
pincorely  declare,  to  the  best  of  our  respective  knowledge,  information,  and 
belief,  as  follows  : — 

1.  That  all  deeds,  writings,  and  instruments  of  title,  and  all  leases,  charges, 
and  incumbrances  ai!ecting  the  title  to  the  land  which  is  the  subject  of  the 
above-mentioned  application,  and  all  facts  material  to  such  title,  have  been 
disclosed  in  the  course  of  the  investigation  of  the  said  title  made  by  the 
registrar. 

2.  That  the  map  marked  "A"  now  produced  to  us  comprises,  within  the 
part  edged  with  red,  the  whole  of  such  land,  and  no  more  than  such  land. 

3.  That  the  actual  possession,  or  receipt  of  the  rents  and  profits,  of  such 
land  is  in  accordance  with  the  title  of  the  applicant  as  deduced  to  the 
registrar,  and  that  the  value  of  the  land  with  all  buildings  and  timber  thereon 
[or  of  the  leasehold  interest]  does  not  exceed  £ 

4.  That  the  said  applicant  is  not  a  bankrupt,  nor  has  any  receiving  order 
been  made  against  him. 

5.  That  there  is  no  judgment,  lis  pnahns,  land  charge  (/),  or  other  similar 
incumbrance,  registered  or  unregistered,  in  existence,  afiecting  the  said  land. 

6.  That  the  means  of  our  respective  knowledge,  information,  and  belief  are 
as  follows  (that  is  to  say)  : —  \_JiU  in  mtans  of  l^nowJedge,  t&c.]. 

And  we  severally  make,  &c. 

Note. — If  the  applicant  has  no  solicitor,  the  declaration  may  be  altered 
accordingly. 


Form  6. — Restriction  and  Inhibition  where  the  Tenant  for  Life  is  regis- 
tered as  Proprietor,  and  there  are  Trustees  of  the  Settlemoit,  and 
Powers  of  charging  for  special  Purposes.     {Hides  71  a7id  82.) 

Eestridicn. — Until  further  order  no  transfer  of  the  land  is  to  be  made 
excej  t  on  sale  or  exchange,  and  the  purchase-moneys  on  sale  are  to  be  paid 
to  A.  B.,  of,  <S:c.,  and  C.  D.,  of,  &c.  [the  trusties  (f  the  settlement'],  or  into  Court. 
No  sale  of  the  horise  and  land  shown  and  edged  red  on  the  plan  attached 
hereto  is  to  be  made  without  the  consent  of  the  said  A.  B.  and  C.  D.  or  of 
the  Court,  and  no  charge  is  to  be  created  without  the  consent  of  A.  B.  and 
C.  D.  (Or  where  the  teiiuvt  for  life  has  potier  to  raise  a  definite  sum  for  his 
own  use,  if  and  when  the  land  has  been  charged  to  the  extent  of  £  no 

further  charge  shall  be  created  without  the  consent  of  the  said  A.  B.  and 
CD.) 

InhilMon. — On  the  death  of  E.  F.  [the  registered  proprietor]  no  entry  is  to 
be  made  \xntil  further  order. 


FoEM  7. — liestriction  where  the  Tenant  for  Life  is  registered  as  Pro- 
prietor,  and  has  i?uumlered  his  Lcnefciul  Interest,  without  reserving 
his  liight  to  exercise  his  Statutory  Poivers.     {Rule  71.) 

Until  fuither  order  no  transfer  or  charge  is  to  be  registered  without  the 
consent  of  A.  B.,  of,  &c.  [the  mortgagee  of  the  life  interest]. 


*  Fonns  marked  with  an  asterisk  are  obtaiDable  at  the  Land  Registry. 
(/)  See  the  defiflition  of  "land  charge,"  Rule  1,  j)-  o33. 
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Form  8. — Restriction  ivhere  the  Trustees  of  the  Settlement  are  registered 

as  Proprietors.     [Rule  71.) 

Until  further  order  no  transfer  or  cliargo  is  to  bo  made  -without  the  consent 
of  A.  li.,  of,  &c.  [</(«  tenant  for  /'/<]. 

Form  9. — Inhibition  tvhere  there  are  no  Trustees  of  the  Settlement,  and 
the  Tenant  for  Life  is  registered  as  Proprietor.     {Rule  71.) 

No  transfer  or  char<»c  is  to  bo  made  or  created  until  further  order. 


'o^ 


Form  10. —  Inhibition  ivhere  Land  is  settled  to  such  Uses  as  Two  Persons, 
entered  as  Proprietors,  shall  jointly  appoint,  and  subject  thereto  in 
Settlement.     {Rule  71.) 

After  the  death  of  either  of  the  joint  proprietors  no  transfer  is  to  be  made 
or  charge  created  until  further  order. 


Form  11.* — Caution  {under  the  60th  Section  of  the  Act  of  1875)  against 
the  first  Registration  of  Land.     {Rule  74.) 

(Heading  as  in  Form  1.) 

[Date.)  A.  B.,  of,  &c.,  is  entitled  to  notice  of  any  application  that  may  be 
made  for  the  registration  of  the  land  shown  and  edged  with  red  on  the  plan 
attached  hereto. 

(To  be  signed  by  tlie  person  lodging  the  caution  or  his  solicitor.) 

Note. — The  statutory  declaration  in  support  (in  the  next  form)  must  set 
forth  an  interest  which  entitles  the  person  lodging  the  caution  to  object  to 
any  registration  of  the  laud  being  made  without  his  consent. 

The  form  can  be  adapted  to  the  case  of  a  manor  or  an  advowson,  or  other 
incorporeal  hereditament. 

If  the  adcU'ess  given  is  not  within  the  United  Kingdom,  an  addi'ess  for 
service  within  it  must  also  be  given  (/(). 


Form  12.* — Statutory  Declaration  in  support  of  a  Caution. 
{Rules  76  and  188.) 

(Heading  as  in  Form  1.) 

I,  A.  B.,  of,  &c.,  solemnly  and  sincerely  declare  that  I  am  interested  in  the 
land  (or  charge)  referred  ta  in  the  caution  now  produced  and  shown  to  me 
marked  "A"  [_}tere  state  the  nature  of  the  declarant's  interest  "as  beneficial 
owner  in  fee  simple,"  "tenant  for  life  within  the  moaning  of  the  Settled 
Laud  Acts,"  "purchaser  under  a  contract  for  sale,  dated,  &c.,"  "])laintitf  in 
an  action  in  the  Chuncery  Division  of  the  High  Court  of  Justice,  B.  r.  C, 
1897,  B  l-io,''  "  ecpiitablo  mortgagee  under  a  memorandum  of  charge  dated 
,  under  the  hand  of  ,"  or  as  the  case  may  be"]. 

And  I  make,  &c. 

(To  be  declared  by  the  person  lodging  the  caution,  or,  with  the  necessary 

alterations,  by  his  solicitor.) 


*  Forms  marked  with  an  asteri.sk  are  obtainable  at  the  Land  Registry, 
(/i)  Required  by  sect.  89  of  the  Act  of  1875  (p.  210). 
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Form  13. — Notice  {under  the  60t/i  and  G'liid  Sectioyis  of  the  Act  o/'1875) 
of  an  Apj)Ucatio7i  to  register  Land.     [Rule  77.) 

Land  Eegistry. 

Laud  Trimsfor  Acts,  187.')  and  1897. 
District 
Parish 

No.  of  A^iplication 
Notice. — C.  D.,  of,  &c.,  has  applied  to  be  registered  {or  to  have  registered 
in  his  stead  E.  ¥.,  of,  &.c.)  as  proprietor  of  the  land  in  the  parish  [or  extra- 
parochial  place)  of  in  the  county  of  aii'ected  by  the  caution  dated 
the  of  ,  18  ,  lodged  by  yoii  in  the  Office  of  Land  Eegistry 
(at  ),  and  if  you  intend  to  appear  and  oppose  such  registration  you  are 
to  enter  an  ajipearauce  for  the  purpose  by  lodging  an  objection  to  the  regis- 
tration in  accordance  with  Eule  35  at  the  said  office  before  the  expiration  of 
14  days  from  the  date  of  the  service  of  this  notice.  Unless  you  so  appear, 
the  registration  -will  be  proceeded  with  in  vour  absence. 
Dated  the             of             ,  18     . 

Form  14.'* — Instrument  of  Transfer  of  Land  {J Ji).     [Rule  79.) 

Land  Eegistry. 

Land  Transfer  Acts,  1875  and  1897. 
District 
Parish 
No.  of  Title 

{Date.)     In  consideration  of  pounds  (£  )  I,  A.  B.,  of,  &c.,  hereby 

transfer  to  C.  D.,  of,  &c.,  the  land  comprised  in  the  title  above  referred  to. 
Signed,  sealed,  and  delivered  by  \ 

the  said  A.  B.  in  the  presence  >    {Signature  of  A,  B.)  (Seal.) 

of  E.  F.,  of,  &c.  ) 

AVhen  the  consideration  is  advanced  by  different  persons  in  separate  siims, 
or  does  not  consist,  or  wholly  consist,  of  money,  its  natiu-e,  or  the  separate 
payments  made,  may  be  concisely  stated. 

When  the  transfer  is  to  two  or  more  jointly,  no  addition  need  be  made  to 
the  form. 

Where  it  is  to  two  or  more  as  tenants  in  common,  one  of  the  following 
forms  may  be  used :  "to  C.  D.  and  E.  P.  in  equal  shares,"  "  to  C.  D.  four- 
fifths  and'to  E.  P.  one-fifth  of,"  and  so  on.  Where  the  transferor  retains 
a  share,  add  the  words  "  and  I  the  said  A.  B.  retain  share  or  shares." 

The  amount  of  the  consideration  should  be  stated  in  words,  and  repeated 
in  figm-es — as,  for  instance,  "  three  hundred  and  seventy  pounds  (£370)." 

FoRJt   lo."^-' — Instrument  of  Transfer  of  part  of  the  Land  comprised  in  a 

Title.     {Rule  80.) 

As  Porm  14,  adding  after  "the  land"  these  words,  "shown  and  edged 
with  red  on  the  accompanying  plan  (A*)  [ — and  if  it  is  iJesind  that  a  particular 
verbal  description  be  entered  on  the  register  {I) — described  in  the  Schedule 
hereto],  being  part  of  the  land  comprised  in  the  title  above  referred  to." 

Add  Schedule,  if  any. 

The  plan  must  be  signed  by  the  transferor  and  by  or  on  behalf  of  the 
transferee. 

*  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Eegistry. 
{hh)  See  various  additions  to  this  form.  Precedent  XXIV.,  p.  18;). 
(j)  And  SCO  jrenerally,  as  to  form,  Rules  116  to  154  (p.  375). 
[k)  See  also  Rule  150  (p.  377). 

(/)  See  the  note  to  Rule  217  (p.  396),  as  to  verbal  descriptions,  and  post, 
pp.  607—511. 
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Form  16. — Instrument  of  Transfer  to  (/ire  effect  to  a  Settlement,  of  which 
the  exisiiny  Reyistvred  Proprietor  is  to  be  the  Tenant  for  Life,  but 
the   Trustees  of  the  tSettlement   are   to    be  reyistered  as  Proprietors. 

{Rule  SI.) 

Laxu  Eeoistry. 

Lan.l  Transfer  Acts,  1.S75  and  1897. 

District 

Parisli 

No.  of  Titlo 

{Dale.)  In  pursuance  of  the  provisions  of  the  settlement  dated,  &c.,  and 
made  between,  <S:c.  (or  created  bj' the  will  of,  &<•.),  under  which  I,  A.  13., 
of,  &c.,  am  {or  have  the  powers  of)  tenant  for  life  under  the  Settled  liand 
Acts,  1882  to  1890,  and  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  are  trustees  with 
power  of  sale  under  the  said  .sottlenieut  {or  will),  I,  the  said  A.  B.,  hereby 
transfer  to  the  said  C  D.  and  E.  \'\  all  the  land  comprised  in  the  tithi  above 
referred  to,  and  apply  for  the  registration  of  the  following  restriction  {Jill  in 
Funn  8  and  execute  as  Forta  14). 

FoiiM  17. — Instrument  of  Transfer  to  give  effect  to  a  Settlement  of  which 
the  existing  Reyistered  Proprietor  is  to  be  the  'Tenant  for  Life,  but 
the  Donees  of  an  orerridiny  Power  of  Appointment  vested  in  him  and 
another  are  to  be  reyistered  as  Proprietors.      {Rule  81.) 

{Ileadlriij  and  commencement  as  in  Form  16,  down  to  "  under  which")  the 
land  comprised  in  the  title  above  referred  to  is  limited  to  such  uses  as  I, 
A.  B.,  of,  &c.,  and  C.  I).,  of,  &c.,  shall  jointly  appoint,  and  subject  thereto  to 
various  uses  by  virtue  of  which  I  am  {or  have  the  powers  of)  tenant  for  life 
under  the  Settled  Ijand  Acts,  ISS'2  to  18i)(),  I  hereby  transfer  to  myself  and 
the  said  C.  1).  all  the  said  land,  and  apply  for  the  entry  on  the  register  of 
the  following  inhibition  {fill  in  Form  10  and  execute  as  Form  14). 

Form  18. — Instrument  of  Transfer  by  the  Representative  of  a  Deceased 
Settlor,  tran.sferriny  the  Land  to  the  Tenant  for  Life  or  to  the 
Trustees.     {Rule  81.) 

{Headiny  and  commencement  as  in  Form  16,  down  to  ''under  which")  A.  B., 
of,  &c.,  is  (()/•  has  the  powers  of)  tenant  for  life  under  the  Settled  Land  Acts, 
1882  to  1890,  and  C.  i).,  of,  &c.,  and  E.  F.,  of,  &c.,  are  the  trustees  for  the 
purposes  of  the  same  Acts  {or  trustees  with  power  of  sale  under  the  said 
settlement  {<>r  will)  a^  the  case  may  be),  I,  G.  II.,  of,  &:c.,  with  the  consent  of 
the  said  A.  15.  as  tenant  for  life,  hereby  transfer  to  him  ("/•  to  the  said  C.  p. 
andE.  F.)the  land  comprised  in  the  titlo  above  referred  to,  and  apply  for 
the  registration  of  the  following  restriction  and  inhibition  (,////  in  Form  6  or  S, 
as  the  cafe  may  he,  and  execde  as  Form  14). 

Form   19. —  The  like,    transferring   the  Land  to   the   Donees  of  a  joint 
overridiny  Power  of  Appointment.      {Rule  81.) 

{Ilrddinfj  and  commencement  as  in  Form  16,  dou:ii  to  ''  under  which  ")  the 
land  comprised  in  the  title  above  referred  to  is  limited  to  such  uses  as  A.  B., 
of,  (fie,  and  C.  1).,  of,  &c.,  shall  jointly  appt)int,  and  subject  thereto  to  various 
uses,  by  virtue  of  which  the  said  A.  i>.  is  {or  has  the  powers  of)  tenant  for 
life  under  the  Settled  Land  Acts,  1882  to  1S90,  I,  E.  F.,  of.  &c.,  with  the 
consent  of  the  said  A.  15.  as  tenant  for  life,  he  vby  transfer  to  him  and  the 
said  C.  D.  all  the  said  land,  and  hereby  ai)ply  for  the  entry  on  the  register 
of  the  following  inhibition  {fill  in  Form  10,  and  execute  as  F<>rm  H). 
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Form  20. — Instrument  of  Transfer  where  Registered  Land  is  purchased 
u-ifh  Capital  Moneys  liable  to  be  laid  out  in  the  Purchase  of  Land  to 
be  settled  to  the  Uses  of  a  Settlement,  the  Tenant  for  Life  being 
registered  as  Proprietor.     {Rule  80.) 

(Heading  as  in  Form  10.) 

{Bate.)     In  consideration  of  pounds  (£  )  paid  out  of  capital 

moneys  arising  under  a  settlement  dated,  &c.,  and  made  between,  &c.  {or 
created  by  the  will  of,  &c.)  under  which  A.  B.  of,  &c.  is  (or  has  the  powers 
of)  tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890,  and  C.  D.,  of, 
&c.,  and  E.  F,,  of,  &c.,  are  the  trustees  for  the  piu'ijoses  of  the  same  Acts,  I, 
G.  n.,  of,  &c.  [the  vendor'],  with  the  consent  of  the  said  A.  B.,  hereby  transfer 
to  him  all  the  land  comprised  in  the  title  above  referred  to,  and  we"  the  said 
C.  D.  and  E.  F.  hereby  apply  for  the  registration  of  the  following  restriction 
and  inhibition  {fill  in  Form  6  and  execute  as  Form  14). 

Form  21.  —  The  like,  Irustees  being  registered  as  Proprietors.     {Rule  81.) 

(Heading  as  in  Form  16.) 

{Date.)  In  consideration  {&c.  as  in  last  Form,  doivn  to  and  including  "  con- 
sent  of  A.  B.")  hereby  transfer  to  the  said  C.  D.  and  E.  F.  all  the  land  {<S:c. 
as  in  last  Form,  substituting  restriction  as  in  Form  8). 

Form  22. — The  like,  the  Donees  of  a  joint  overriding  Power  of  Appoint- 
ment being  registered  as  Proprietors.     {Rule  81.) 

(Heading  as  in  Form  16.) 

{Dale.)  In  consideration  (ttc.  as  in  Form  20,  down  to  "  under  which,"  and 
continue  as  in  Form  19). 

Form  23. — Instrument  of  Transfer  of  Land  ivithout  the  Mines  and 

Minerals.     {Rule  87.) 

As  Form  14,  adding  after  "above  referred  to"  the  words,  "except  the 
mines  and  minerals  under  the  same." 

Form  24. — Itistrument  of  Transfer  of  Land  ivith  certain  specif  ed  Mines 

and  Minerals  only.     {Rule  87.) 

As  Form  14,  adding  after  "above  referred  to"  the  words  "except  the 
mines  and  minerals  under  the  same  other  than,"  followed  by  a  description 
ot  the  mines  and  minerals  to  be  transferred. 

Form  25. — Instrument  of  Transfer  of  Land,  loith  the  Mines  and  Minerals, 
excepting  only  certain  specified  Mines  and  Minerals.     {Rule  87.) 

As  Form  14,  adding  after  "above  referred  to,"  the  word  "  except,"  followed 
by  a  description  of  the  mines  and  minerals  not  to  be  transferred. 

Form  26. — Instrument  of  Transfer  of  the  Mifies  and  Minerals  without 

the  Land.      {Rule  88.) 

As  Foi-m  14,  adding  before  "the  land"  the  words,  "the  mines  and 
minerals  under." 
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Form  27. — Instrummt  of  Transfer  of  certain  specified  Mines  and  Minerals 

tcithout  the  Land.      {Rule  88.) 

As  Form  14,  down  to  "  C.  D.  of,  &c.,"  and  then  continue :  "  Such  of  the 
mines  and  minerals  under  the  land  comprised  in  the  titlo  above  referred  to 
as  are  here  described,  namely, "  followed  by  a  description  of  the  mines  and 
minerals  to  be  transferred. 

Form  28, — Instrument  of  Transfer,  tcithout  the  Land,  of  the  Mines  and 
Minerals,  except  certain  specified  Mines  and  Minerals.     {Rule  88.) 

As  Form  14,  down  to  "  C.  D.  of,  &c.,"  and  then  continue  :  "The  mines 
and  minerals  under  the  land  comprised  in  the  title  above  referred  to,  except," 
followed  by  a  description  of  the  mines  and  minerals  nvt  to  be  transferred. 

Form  29.* — Instrument  of  Transfer  of  Land  in  Exercise  of  a  Power  of 
Sale  contained  in  a  Registered  Charge.     {Rule  90.) 

As  Form  14,  adding  after  "  (£  )"  the  words,  "  and  in  exercise  of  the 
power  of  sale  conferred  by  the  charge,  dated,  &c.,  and  registered,  &c.,"  and 
at  the  end,  "  discharged  from  the  said  charge." 

Form  30.* — Instrument  of  Transfer  of  Leasehold  Land.   {Rules  85,  91.) 

As  Form  14,  adding  at  the  end  "  for  the  residue  of  the  term  granted  by 
the  registered  lease." 

Where  it  is  intended  to  negative  the  covenants  implied  by  sect.  39  of  the 
Act  of  1875,  the  following  words  may  be  added  to  the  form: — 

"  The  covenant  by  the  transferor  {or  transferee,  or  the  covenants  by  the 
transferor  and  transferee)  implied  by  sect.  39  of  the  Act  of  1875  is  {or  are) 
not  to  be  implied." 

Form  31. —  Transfer  of  Land  to  a  Company  or  Corporation.    {Rule  95.) 

(Heading  as  in  Form  14.) 

[Date.)     In  pui'suancc  of  a  licence  [&c.,  describing  it,  or,  of  the  Act, 

18  ],  I,  A.  B.,  of,  &c.  [the  registered  proprietor],  hereby  transfer  to 
l/iU  in  the  corporate  name  of  the  tranifferee,  adding,  if  a  corporation  sole,  "and 
his  successors"]  all  the  land  [&c.,  <ti  in  Form  14  ur  15  to  the  end  of  the  form, 
adding  at  the  end],  and  we,  the  said  transferees,  accept  such  transfer  [and 
adding,  inhere  necessarg : — And  it  is  hereby  declared  that  the  land  already 
held  by  the  transferees  under  such  licence  [or  Act],  together  with  the  land 
hereby  transferred,  does  not  exceed  acres  [or  that  no  land  other  than 

that  hereby  transferred  is  held  by  the  transferees],  and  that  the  present 
transfer  is  for  the  pm-poses  of  {Jill  in  the  purposes  for  ivhich  the  land  is  to  be 
tised)]. 

(To  be  executed  as  Form  14  by  both  parties.) 

Form  32.— Transfer  of  Land  for  Charitable  Uses.     {Rule  96.) 
(Heading  as  in  Form  14.) 

{Date.)     In  pursuance  of  the  Act,  18     [or  other  author  it  g  under  irhich 

the  transfer  is  madf],  I,  A.  1?.,  of,  &c.  [the  registered  prapriitor],  hereby 
transfer  to  C.  I).,  of,  &c.,  all  the  land  {Ac,  as  in  Form  14  or  15  to  the  end  of 


*  Forms  marked  with  nu  asterisk  are  obtainable  at  the  Land  Registry. 
B.  F  F 
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the  form)  for  the  purpose  of  a  public  park  ("/•  museum,  cliurch,  school,  or  as 
the  case  may  he,  adiUmj  if  necessarij  : — )  And  it  is  hereby  declared  that  the 
quantity  of  land  hereby  conveyed,  together  with  all  other  land  held  by  the 
transferee  for  the  same  purpose,  does  not  exceed  acres  {or  that  no  land 

other  than  that  hereby  transferred  is  now  held  by  the  transferee  for  the  same 
pm-pose),  and  I,  the  above-named  C.  D.,  accept  such  transfer. 
(To  be  executed  as  Form  14  by  both  parties.) 

Form  33. —  Certificate  as  to  Vesting  in  an  Incumbent  or  other  Ecclesias- 
tical Corporation.     {Rule  98.) 

{Date.)  This  is  to  certify  that  the  land  {or  hereditaments,  &c.)  comprised 
in  a  Idescribe  the  transfer^,  would  under  the  provisions  of  [state  the  siatute']  (if 
such  transfer  were  a  conveyance  under  such  Act),  operate  to  vest  the  land 
{or  hereditaments,  &c.)  in  the  incumbent  of  {or  bishop  of  ,  as  the 

case  may  be)  and  his  successors  immediately  {or,  as  the  case  may  be)  upon  the 
happening  of  the  event  following,  namely,  the 

(To  be  sealed  by  the  Ecclesiastical  Commissioners.) 

FoEM  34. — The  like  Certificate  under  the  New  Parishes  Acts.   {Rule  99.) 

{Date.)  This  is  to  certify  that  the  land  (or  hereditaments,  &c.)  comprised 
in  a  [describe  conveyance  or  transfer,  (fee]  would,  by  the  operation  of  the  New 
Parishes  Acts,  1843  to  1884,  have  vested  in  the  incumbent  of  and  his 

successors. 

(To  be  sealed  by  the  Ecclesiastical  Commissioners.) 

Form  35. —  The  like  Certificate  under  Rule  100. 

{Date.)  This  is  to  certify  that  the  [describe  Scheme  and  Order  hi  Council,  or 
instrument  or  conveyance,  &c.']  would  operate  to  vest  immediately  {or,  on 
publication  in  the  London  Gazette,  or  at  some  s)ibsequent  period,  as  the  case 
may  he),  the  land  {or  other  liereditam.ents,  describimj  it  or  them  by  reference 
to  the  register  if  possible)  in  the  [describe  the  corporation  or  person'], 
(To  be  sealed  by  the  Ecclesiastical  Commissioners.) 

Form  36.* — Transfer  of  Land  subject  to  Restrictive  Conditions  {m)  under 
Sect.  84  of  the  Act  of  1875.     {Ride  102.) 

As  Form  14  or  15,  adding  at  the  end,  "  subject  to  the  following  restrictive 
conditions,  namely  "  : — [hi-re  add,  the  restrictive  conditions,  us  for  instance  ;_ — 

1 .  No  house  on  the  land  shall  be  used  otherwise  than  as  a  private  dwelling- 
house. 

2.  The  building  line  shown  on  the  plan  shall  be  observed. 

3.  Nothing  shall  be  done  or  permitted  on  the  land  that  shaU  be  a  nuisance 
to  the  owners  of  adjoining  land. 

4.  No  house  shall  be  erected  of  a  less  value  than  5007.] 

(To  be  executed  as  Form  14  by  both  parties.) 
Xote. — The  conditions  must  be  so  framed  as  to  be  clear  and  intelligible 

when  placed  in  the  register  of  the  land  transferred,  without  reference  to  any 

document  or  matter  of  law  or  fact  which  does  not  appear  thereon. 

Only  restrictive  covenants  can  be  registered.     Covenants  to  expend  money 

or  to  do  any  work  on  the  land  cannot  be  registered,  and  should  be  made  the 

subject  of  separate  agreement. 

*  Forms  marked  with  an  asterisk  are  obtaina'ble  at  the  Land  Registry, 
(w)  It  is  only  on  the  creation  of  the  conditions  that  this  form  need  be  used. 
"Where  the  conditions  are  already  registered,  they  need  not  be  referred  to  in  the 
form. 
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Form  37. — Instrument  of  Exchange.     {Rule  103.) 
(Heading  a.s  in  Fomi  14.) 

{Date.)  In  consideration  of  the  transfers  hereinafter  contained  (and,  if  »o, 
of  the  sum  of  pounds  (£  )  paid  by  the  said  C.  I),  for  O(iuality), 

I,  A.  B.,  of,  &c.,  hereby  transfer  to  C.  I).,  of,  &c.,  the  land  shown  and  edged 
with  red  on  the  accompanying  plan,  signed  by  me  and  by  the  said  C.  D.  [or 
the  plan  attached  hereto  or  endorsed  hereon),  and  I,  the  said  C.  D.,  hereby 
transfer  to  the  said  A.  B.  the  land  shown  and  edged  with  green  on  the  same 
plan  (and,  if  so,  1,  the  said  A.  B.,  hereby  apply  to  have  the  said  land,  edged 
with  green,  added  to  the  land  comprised  in  title  No.  ,  of  which  I  am 

the  registered  proprietor,  and  I,  the  said  C.  D.,  apply  to  have  the  said  land, 
edged  with  red,  added  to  the  land  comprised  in  title  No.  ,  of  which  I 

am  the  registered  proprietor). 

(To  be  executed  as  Form  14  by  both  parties.) 

Xofp. — If  preferred,  the  transaction  may  be  carried  out  by  two  instruments 
in  Form  14  or  lo,  altering  the  consideration  as  follows : — 

"  In  consideration  of  a  transfer  [or  conveyance)  of  even  date  here-n-ith 
(and,  if  so,  of  the  sum  of  pounds  (£  )  paid  to  me  for  equality)." 

"When  and  so  far  as  the  land  taken  in  exchange  is  not  registered,  the  con- 
veyance thereof  will  bo  in  the  ordinary  form. 

If  it  is  desired  that  a  particular  verbal  description  of  the  land  be  entered 
in  the  register  (;0>  add  after  the  word  "  plan"  or  "  hereon,"  as  the  case  may 
be,  the  words  "and  described  in  the  [first,  second]  schedule  hereto," — and 
add  a  schedule  or  schedules  at  the  end. 

Form  38, — Instrument  of  Partition.  {Rule  105.) 
(Heading  as  in  Form  14.) 
{Date.)  We,  A.  B.,  of,  &c.,  CD.,  of,  &c.,  and  E.  F.,  of,  &c.,  hereby 
transfer  the  respective  lands  shown  and  edged  with  red  on  the  accompanying 
plans  ("/•  plan)  signed  by  us  {or  on  the  plan  attached  hereto  or  endorsed 
hereon)  and  (thereon)  marked  X.,  Y.,  and  Z.  to  the  said  A.  B.,  C.  D.,  and 
E.  F.  separatelv  and  respectively. 

'  (To  be  executed  as  Form  14  by  both  parties.) 
^Y,,;^. — If  preferred,  the  plan  may  be  tinted  in  different  colours,  and  the 
instrument  altered  to  corresponil  therewith. 

If  it  is  desired  that  a  particular  verbal  description  of  the  land  be  entered 
in  the  register (//),  add  after  the  word  "plan"  or  "  hereon,"  as  the  case  may 
be,  the  words  "  and  described  in  the  [first,  second]  schedule  hereto," — and 
add  a  schedule  or  schedules  at  the  end. 

Form  39.^'' — Instrument  of  Charge  {nn).     {Rule  106.) 
(Heading  as  in  Form  14.) 
{Date.)    In  consideratit)n  of  pounds  (£  ),  I,  A.  B,,  of,  &c.,  hereby 

charge  the  land  compris(>d  in  the  title  above  referred  to  with  the  payment 
to  C?!).,  of,  &c.,  on  the  of  ,  18     ,  of  the  principal  sum  of  £ 

with  interest  at  per  cent,  per  annum,  payable  [half-yearly,  quarterly] 

on  the  of  ,  «S:c.  in  every  year  {o).  " 

(To  be  executed  as  Fonn  14.) 
Xote. — Where  the  consideration  is  advanced  by  different  persons  in  sepa- 
rate sums  or  does  not  consist,  or  wholly  consist,  of  money,  its  natui-e,  or  the 
separate  pajmients  made,  may  be  concisely  stated. 

*  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Registry. 
(«)  See   the   note  to   Rule   217    (p.    396),  as   to  verbal  descriptions,  and  po.-(, 

'{»>i)  For  various  additions  to  this  form  see  next  page,  and  Precedents  XXXV., 
XXXVII.,  pp.  491,  492. 

(o)  And  see  arenerally,  as  to  form,  Rides  146  to  154  (p.  375). 
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The  amount  of  the  consideration  should  be  stated  in  words,  and  repeated 
in  ti2:ures— as,  for  instance,  "  three  hundred  and  seventy  pounds  (£370)." 
AVhero  the  charge  is  to  two  or  more  jointly,  no  addition  need  be  made  to 

the  form.  ,     j.  n      •  ■  i.- 

Where  the  money  is  to  be  held  in  separate  shares,  the  iollowing  variation 

may  be  used : —  n  o  j.i- 

After  "  pavraent  to"  insert  "  C.  D.,  of  &c.,  and  E.  F.,  of  &c.,  on  the 

of  ,  18'   ,  of  the  respective  principal  sums  of  and  with 

interest"  &c.,  as  in  the  above  form.  u    •,     .   xi,  j 

Any  of  the  following  special  stipulations  may  also  bo  added  at  the  end 

of  the  charge,  and  those  under  the  heads  A.  and  B.  must  be  entered  m  the 

register. 

A,— Stipulations  negativinq  the  Covenants  implied  in  cliarges  by 
sects.  23  ami  24  of  the  Act  of  1875. 
(1.)  No  covenant  is  hereby  implied  to  pay  the  principal  or  interest  secured 

'(2.)  No  covenant  is  hereby  implied  as  to  payment  of  rent  or  performance 
or  observance  of  the  covenants  or  conditions  of  the  registered  lease,  or  as 
to  indemnity  in  respect  thereof. 

B. — Stipulations  in  charges  excluding  the  provisions  of  sections  25  to  27  of  the 
Act  of  1875,  and  altering  the  priority  of  charges  under  sect.  28  o/  the  same 
Act. 
(1.)  The  creditor  shall  have  no  power  to  enter  on  the  land. 
(2.)  The  creditor  shall  have  no  power  to  enforce  foreclosure  or  sale  of  the 
land. 

(3.)  The  creditor  shall  have  no  power  of  sale. 
(4.)  The  creditor  may  exercise  the  power  of  sale  without  notice. 
(5.)  This  charge  shall  rank  pari  passu  with  a  charge  of  even  date  to 
of  to  secure  or  shall  bo  the  [first,  second,  third,  &c.,  as  the  case 

may  be']  in  order  of  priority  of  three  charges  of  even  date,  one  of  which  is  to 
of  to  secure  ,  another  is  to  of  to  secure  , 

and  the  other  is  this  charge,  or  shall  have  priority  to  a  charge  dated,  &c., 
registered,  &c.,  in  favour  of  A.  B.,  of  &c.,  for  {or  otherwise  as  the  case 

may  be). 

C. — Miscellaneous  Stipidations. 
(1.)  The  interest  secured  by  the  charge  shall  be  reduced  to  percent.  //v^~*• 

in  every  (half-year,  quarter,  &c.)  in  which  it  is  paid  within  days  after 

it'becomes  due. 

(2.)  None  of  the  principal  secured  by  the  charge  shall  be  called  in  till  the 
of  18     unless  the  interest  shall  fail  to  be  paid  within  days 

after  it  becomes  due. 

(3.)  None  of  the  principal  secured  by  the  charge  shall  be  paid  off  till  the 
of  18      unless  the  proprietor  of  the  charge  shall  be  willing  to 

accept  it. 

(4.)  If  the  interest  secured  by  the  charge  shall  bo  paid  within  days 

after  it  becomes  due  the  principal  shall  be  payable  by  instalments  of 
each,  to  be  paid  on  the  of  and  the  of  in  every  year, 

the  first  of  such  instalments  to  be  paid  on  the  of  ]^  .    ' 

Provided  that  on  failure  of  payment  of  any  instalment  within  days 

after  it  becomes  due,  the  whole  of  the  principal  remaining  owing  on  the  said 
securitv  shall  become  payable  at  once. 

Provided  nevertheless'  that  the  whole  or  any  part  (not  less  than  _  at 
any  one  time)  of  the  above-mentioned  principal  niay  be  paid  off  on  giving 
one  calendar  month's  notice  in  writing  of  the  intention  to  do  so,  and  on  pay- 
ing up  all  arrears  of  interest  that  may  be  due  at  the  time  of  such  payment 
of  principal. 


Forms.  425 


Form  AQ.— Instrument  of  Charge  hy  u-ajj  of  Annuity.     (Rule  108.) 

(Heading  as  in  Fonn  14.) 

{Date.)  I,  A.  B.,  of  &c.,  hereby  charge  the  land  comprised  in  the  titio 
above  referred  to  with  the  payment  to  C.  I).,  of  ike,  of  an  annuity  of 
for  years  {or  during'  his  life,  &c.)  payable  [half-yearly,  quarterly]  on 

the  of  &c.,  in  every  year. 

(To  be  executed  as  Fonn  14.) 

Note.— 11  there  is  any  consideration,  it  can  bo  stated  at  the  commencement 
as  "To  secure  part  of  the  purchase-money  of  the  land  comprised  m 

the  title  above  referred  to,"  or  "  In  consideration  of  an  instrument  of  transfer 
of  even  date  herewith  of  the  land  comprised  in  the  title  above  referred  to, 

&c.    &c. 

if  oniv  part  of  the  land  comprised  in  the  title  is  charged,  add  after  "  land  " 
the  words  "  shown  and  edged  with  red  in  the  accompanying  plan  signed  by 
ine.  being  i>art  of  the  land,"  &c.  {p). 

If  the  charge  is  to  secure  a  periodical  payment  which  is  not  an  annuity, 
the  form  may  be  varied  accordingly. 

Form  41. —  Charge  to  secure  future  Advances.     {Rule  108.) 

As  Form  39,  adding  at  the  end,  "  and  of  eveiy  sum  hereafter  advanced  by 
him  with  interest  at  the  rate  aforesaid,  payable  on  the  appointed  days,  and 
computed  from  the  time  of  advancing  the  same." 

Form  42. — Application  to  alter  the  Terms  of  a  Charge  under  Sect.  9  (5) 
of  the  Act  of  1897.     {Rule  111.) 

(Heading  as  in  Form  14.) 

{Date.)  "NVe,  A.  B.,  of  &c.  [registered proprietor  of  the  JamV],  C.  D.,  of  &c. 
[reqiitered  proprietor  of  the  charge'],  and  E.  F.,  of  &c.  [registered  proprietor  oj 
a  charge  of  equal  or  inferior  prioritg  prejudiciaVg  affected'],  hereby  apply  to 
the  registrar  to  alter  the  terms  of  the  charge  dated  of  18     ,  regis- 

tered of  IS     ,  against  the  title  above  referred  to,  as  follows  :— 

(Fill  in  the  proposed  alteration.) 
(To  be  executed  as  Form  14  by  all  parties.) 

Form  Vi.*— Discharge  of  Registered  Charge.     {Rule  112.) 
(Heading  as  in  Form  14.) 

{Date.)    1,  A.  B.,  of  &c.,  hereby  admit  that  the  charge  dated  of 

18      ,  and  registered  of  18      ,  of  which  I  am  the  regis- 

tered proprietor,  has  been  discharged. 

(To  be  signed  by  the  registered  proprietor  of  the  charge,  and  attested(7).) 
Koie.—Tha  discharge  may  bo  made  as  to  part  of  the  land  only,  by  adding 
at  the  end  "  as  to  the  land  shown  and  edged  with  red  on  the  accompanying 
plan,  signed  by  me,  being  part  of  "  (r),  or  as  to  part  of  the  money  only  by 
adding  "  to  the  extent  of 


•  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Eegistry. 
{p)  See  also  Rule  150  (p.  377). 
[q]  No  land  registry  fee  is  chargeable, 
(>•)  And  see  Rule  150  (p.  377). 
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Form  44."^' — Instrument  of  Transfer  of  Charge.     {Rule  114.) 

(Heading  as  in  Form  14.) 

(Date.)    In  consideration  of  ,  I,  A.  B.,  of  &c.,  here  transfer  to  C.  D., 

of  &c.,  the  charge  dated        of  ,  18      ,  and  registered  ,  of 

IS      ,  of  whicli  I  am  the  registered  proprietor. 

(To  be  executed  as  Form  14.) 
Note. — Where  the  charge  is  transferred  to  two   or  more  as  tenants  in 
common,  words  to  that  effect  should  bo  added  :  see  note  to  Form  14. 

FoKM  45. —  Transfer  and  Discharge.     {Hide  127.) 

(Heading  as  in  Fonn  14.) 

{Date.)     In  consideration  of  pounds  (£  )  paid  to  A.  B.,  of  &c. 

[the  proprietor  of  the  /o»fZ],  and  of  pounds  {£  )  paid  to  C.  D.,  of 

&c.  [the  proprietor  of  the  charge'],  the  said  A.  B.  hereby  transfers  to  E.  F.,  of 
&c..  the  land  comprised  in  the  title  above  referred  to,  and  the  said  C.  D. 
hereby  discharges  the   same  from  the  charge  dated  of  18       , 

registered  of  18      ,  of  which  he  is  the  registered  proprietor,  and 

from  all  liability  in  resj)ect  thereof. 

(To  be  executed  as  Form  14  by  A.  B.  and  C.  D.) 

Note. — Where  there  are  two  or  more  charges  to  be  discharged,  the  form 
may  be  altered  as  follows  : — 

After  "  C.  D.,  of  &c.,"  insert  "  and  pounds  (£  )  paid  to  E.  F., 

of  &c.,"  {find  so  on,  as  to  the  proprietors  of  all  the  cJiarges  to  he  (Jischarged),  and 
after  "above  referred  to,"  continue,  "the  said  C.  D.  and  E.  F.  hereby 
respectively  discharge  the  same  from  the  charges  dated  of  18      , 

and  of  18        {and  so  on  as  to  all  the  charges  to  he  discharged),  regis- 

tered of  18     ,  and  of  18     {and  so  on),  of  which  they  are 

the  respective  proprietors,  and  from  all  liability  in  respect  thereof." 

FoEM  46. — Instrument  of  Assent  to  a  Devise  of  Land  under  Sect.  3  of 
the  Act  of  1897.     {Rtde  130.) 

(Heading  as  in  Form  14.) 

{Date.)  I,  A.  B.,  of  &c.,  as  j^ersonal  representative  of  the  late  C.  D.,  of 
&c.,  hereby  assent  to  the  devise  contained  in  the  will  of  the  said  0.  D.  to 
E.  F.  of  the  land  comprised  in  the  title  above  referred  to. 

(To  be  signed  by  A.  B.  and  attested.) 
Note. — If  the  assent  is  to  be  subject  to  a  charge  for  payment  of  money 
which  the  personal  representative  is  liable  to  pay,  or  if  the  land  devised  is 
part  only  of  the  land  comprised  in  the  title  referred  to,  the  form  may  be 
varied  accordingly. 

Form  47. — Instrument  of  Appropriation  of  Land  in  satisfaction  of  a 
Legacy  or  Share  in  Residuary  Estate  under  Section  4  of  the  Act  of 
1897.     {Rule  130.) 

{Heading  and  commencement  as  in  last  Form  down  to  ^'hereby.") 

With  the  consent  of  E.  F.,  of  &c.,  who  is  entitled  to  a  legacy  {or  share  in 
residuary  estate)  under  the  will  of  the  said  C.  D.,  ajipropriate  to  the  said 


Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Registry. 
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E.  r.  the  land  comprised  iu  the  title  above  referred  to,  and  certify  that 
all  proper  notices  under  the  4th  section  of  the  Land  Transfer  Act,  1S97, 
have  been  <^i\Qn,  and  the  reciuirements  of  tlio  Rules  of  Court  under  the 
Land  Transfer  Acts  have  been  duly  complied  with. 

(To  be  signed  by  A.  B.  and  E.  F.  and  attested.) 
Nofc.—li  the  land  appropriated  is  part  only  of  the  land  comprised  in  the 
title  referred  to,  the  form  may  bo  varied  accordingly  {t). 

FoKM  is.— Notice  of  cUvestiny  of  the  Estate  of  the  Official  Receiver  or  of 
a  Trustee  in  Bankruptcy.     {little  144.) 
Land  Eegisthy. 
Land  Transfer  Acts,  1875  and  1S97. 
District 
Parish 
No.  of  Title 

[No,  of  (or  other  reference  to)  Charge  .] 

{Date.)  I,  (A.  B.,  of  &c.)  the  official  receiver  {or  tnistee  in  the  bankruptcy 
of  C.  D.),  hereby  give  notice  that  by  reason  of  [describe  the  ad,  oinisston,or 
order  htj  reason  of  irhich  the  estate  is  divested']  my  estate  and  mterest  m  the 
land  {or  charge)  above  referred  to  has  been  divested,  and  I  hereby  apply 
for  entry  of  this  notice  on  the  register  according  to  Eulo  144. 
(To  be  signed  by  the  official  receiver  or  trustee.) 

Form  49. — Application  to  enter  Notice  of  an  Estate  in  Doiver  or  by  the 

Curtesy.     {Rule  170.) 

(Heading  as  in  Form  14.) 

I,  A.  B.,  of  &(•.,  being  entitled  to  an  estate  in  dower  {or  by  the  curtesy) 

in  the  land  comprised  iu  the  title  above  referred  to,  by  reason  of  [state  concisely 

the  facts  on  u-hich  the  claim  depends']  hereby  apply  for  registration  of  notice 

thereof  («)• 

(To  be  signed  by  the  applicant  and  her  {or  his)  solicitor.) 
Noie.—Tlhe  application  should  be  accompanied  by  evidence  of  the  facts  on 
which  the  claim  depends. 

Form  50.— Notice  of  Liability  to  Death  Duty.     {Rule  l7l.) 
The  land  is  liable  to  such  death  duties  as  may  be  payable  or  arise  by 
reason  of  the  death  of  A.  B.,  of  &c.,  who  died  on  the  of  '  1^ ,  ' 

{or  by  reason  of  a  settlement  created  by  deed  dated,  &c.,  or  by  reason  of  the 
determination  of  a  lease  dated,  &c.,  or  as  the  case  may  he). 

Form  51.— Certifcate  of  Non-liability  to  Death  Duty.     {Rtile  173.) 

This  to  certify  that  the  land  comprised  in  the  title  No.  ,  may  be 
registered  without  notice  of  any  liability  to  death  duty  by  reason  of  the 
death  of  A.  B.,  of  etc.,  and  that  any  such  notice  already  registered  may  be 
cancelled. 

Dated  the  day  of  ,  18     . 

Note.—li  the  certificate  is  to  apply  to  part  only  of  the  land  comprised  in 
the  title,  the  words  "  shown  and  edged  with  red  on  the  accompanying  map, 
being  part  of  the  land,"  should  be  inserted  after  the  word  "  land"  (x). 

{()  As  in  Form  15  (p.  418) ;  and  see  Rule  150  (p.  377). 

{it)  There  would  usually  be  in  both  cases  evidence  of  marnafre,  of  death  of 
husband  or  wife  intestate,  and,  in  the  case  of  curtesy,  of  birth  of  iuhentable  issue. 

(.(•)  And  see  Eule  150  (p.  377). 
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Form;  52. — Entry  Restraininy  a  Disposition  ly  a  Sole  Surviviny 
Proprietor.     {Rule  185.) 

{Date.)  When  the  number  of  joint  proprietors  has  been  reduced  to  one, 
no  registered  disposition  of  the 'hind  [or  charge]  shall  be  made  except 
under  an  order  of  the  registrar,  after  an  inquiry  into  title,  or  an  order  of 
the  Court. 

Form  53.-''' — Caution  {under  the  53rd  Section  of  the  Act  o/1875)  ayainst 
Dealinys  xvith  Rcyistered  Land  or  a  Charye.     {Rule  188.) 

(Heading  as  in  Form  48.) 

{Date.)  A.  B.,  of  &c.,  requires  that  no  dealing  with  the  land  {or  charge) 
above  referred  to  {or  with  the  land  shown  and  edged  with  red  on  the  plan 
attached  hereto  (//) )  shall  be  had  on  the  part  of  the  registered  proprietor 
until  notice  has  been  served  upon  him. 

(To  be  signed  by  the  person  lodging  the  caution  or  his  solicitor.) 

Note. — If  the  address  given  is  not  within  the  United  Kingdom,  an  address 
for  service  within  it  must  also  be  given  (2). 

Form  54. —  Caution  ayainst  the  Reyistration  of  a  Possessory  or  Qualijied 
Title,  as  qualijied  or  absolute.     {Rule  188.) 

(Heading  as  in  Form  48.) 

{Date.)  A.  B.,  of  &c.,  requires  that  no  application  to  register  the  land 
above  referred  to  with  a  qualified  or  absolute  title  shall  be  proceeded  with 
until  notice  has  been  served  upon  him. 

{See  the  notes  to  the  preceding  form.) 

Form  55."' — Xotice  to  a  Person  who  has  lodyed  a  Caution.     {Rule  190.) 

(Heading  as  in  Form  48.) 

Notice. — The  caution  lodged  by  you  in  this  office  on  the  day  of 

,18  ,  requiring  that  no  dealing  with  the  land  {or  charge)  above 
referred  to  should  be  had  on  the  part  of  the  registered  proprietor  until 
notice  had  been  served  upon  you,  will  cease  to  have  any  effect  after  the 
expiration  of  fourteen  days  next  ensuing  the  date  at  which  this  notice  is 
served,  unless  an  order  to  the  contrary  is  made  by  the  registrar. 

Dated  the  day  of  ,18     . 

Form  56. — Application  to  Withdraiv  a  Caution.     {Rule  192.) 
(Heading  as  in  Form  48.) 

{Date.)  I,  A.  B.,  of  &c.  [the  person  tvho  lodged  the  cxiution']  hereby  apply 
to  withdraw  the  caution  lodged  in  my  name  on  the  of  18     , 

against  the  title  [or  charge]  above  referred  to  (a). 

(To  be  signed  by  the  applicant  or  his  solicitor.) 

*  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Registry. 

(y)  And  see  Rule  1.50  (p.  377). 

\z)  Required  hy  Beet.  89  of  the  Act  of  1875  (p.  210). 

(a)  These  forms  (56  to  58)  can  be  adapted  so  as  to  refer  to  part  of  the  land  com- 
prised in  a  title,  or  affected  by  a  caution  or  restriction,  in  the  manner  shown  in 
Form  15  (p.  418).     And  see  also  Rule  150  (p.  377), 
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FouM  57.* — Application  to  Itajistcr  a  Restriction  under  Section  58  of  the 
Act  o/\H75,  as  amended  by  the  Act  of  1897.      {Rule  196.) 

(Iloading  as  in  Form  48.) 

{Date.)  A.  B.,  of  &c.,  hereby  applies  to  the  registrar  to  enter  the  follow- 
ing restriction  against  the  title  {or  charge)  above  referred  to. 

Bestrictioti. — Until  further  order  no  entry  affecting  the  land  comprised 
in  the  title  {or  tlio  charge)  above  refeiTed  to  shall  be  made  without  the 
consent  of  A.  B.,  of  &c.  (or  otherwiae — see  examples  in  Forms  (i  to  10)  («). 

(To  bo  signed  by  A.  B.  or  his  solicitor.) 

Form  58. — AjypUcation  to  Withdraw  or  Modify  a  Restriction. 

{Rule  196.) 

(Ileading  as  in  Form  48.) 

{Date.)  A.  B.,  of  &c.,  hereby  applies  to  the  registrar  to  modify  {or  with- 
di'aw)  the  restriction  registered  on  the  of  ,    18     ,  against  tho 

title  {or  charge)  above  referred  to,  as  follows : — {Fill  in  the  proposed  modijica- 
Hon,  or,  in  case  of  ivithdrawal,  omit  the  ivords  "  as  follows")  {a). 

(To  bo  signed  by  tho  applicant  (or  his  solicitor)  and  all  other  persons 
interested  (or  their  respective  solicitors),  and  attested.) 

Form  59. — Inhibition  where  the  Incumbent  of  a  Benefice  is  the  registered 

Proprietor  of  Land.     {Rule  197.) 

No  disposition  of  the  land  shall  be  registered  except  on  production  of  a 
certificate  from  Queen  Aune's  Bounty,  the  Board  of  Agriculture,  or  the 
Ecclesiastical  Commissioners,  in  accordance  with  sect.  15  of  tho  Land 
Transfer  Act,  1S97. 

No  lien  shall  be  created  by  deposit  of  the  land  certificate. 

Form  60. —  Certificate  under  Sect.  15  of  the  Act  of  1897  as  to  a  Disposition 
by  the  Incumbent  of  a  Benefice.      {Rule  199.) 

(To  be  indorsed  on  the  instrument  presented  for  registration. ) 

{Date.)     This  is  to  certify  that  tho  within-written  (transfer,  charge,  &c.) 
is  made  under  the  provisions  of  Instate  tin-  stdtnte  or  other  authority  under 
which  it  is  made^,  and  is  authorized  thereby,  and  may  be  registered. 
(To  be  sealed  by  Queen  Anne's  Bounty,  or  the  Ecclesiastical 
Commissioners,  as  the  case  may  be.) 

Form  61. — Land  Certificate.     {Rule  204.) 

Lajs'd  Registry. 

Land  Transfer  Acts,  1875  and  1897. 

Land  ^M^s^!Sv^^-^  Certificate. 


This  is  to  certify  that  A.  B.,  of  &c.,  is  registered  as  the  proprietor  with  an 
absolute  [qualified  or  possessory]  title  of  tho  freehold  {or  leasehold)  land 


•  Forms  marked  with  an  asterisk  are  obtainable  at  the  Land  Kegistry. 
(«)  See  note  (a),  ante,  p.  428. 
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known  as  ,   comprised  in  the  title  No.         in  tlie  parish  [or  extra- 

parochial  jilace]  of  ,  iu  the  tlistrict  of  ,  and  county  of 

Cojues  of  the  entries  iu  the  register,  and  of  the  hied  plan  of  the  land  are 
annexed  hereto. 

Dated  the  day  of  18     . 

(Land  Registry  Seal.) 

(Here  follow  copies  of  the  entries  in  the  register  and  a  copy  of  the  filed 
plan.) 

Note. — The  description  oi  the  pro2)crty  to  which  the  certificate  relates  must 
be  adai)ted  to  that  by  which  it  is  described  in  the  register  (6).  When  the 
registration  is  of  a  jiossessory  title  only,  the  certificate  is  to  contain  the 
following  notice:  "The  possessory  title  hereby  certified  does  not  att'ect  or 
prejudice  the  enforcement  of  any  estate,  right  or  interest  adverse  to  or  in 
derogation  of  the  title  hereby  certified,  which  was  subsisting  or  capable  of 
arising  on  the  day  of  ,  being  the  date  of  first  registration." 


FoKM  62. —  Certijicate  of  Charge.     {Rule  204.) 

Lais'd  Eegistry. 

Land  Transfer  Acts,  1875  and  1897. 


Certificate        CrS^^'M^^^^'i^'^         of  Charge 


This  is  to  certifj-  that  A.  13.,  of  &c.,  is  registered  as  the  i)roi)rietor  of  the 
charge  No.  ,  for  pounds  (£  ),  secured  on  the  freehold  [i>r 

leasehold]  land  known  as  [being  part  of  the  land]  comprised  in  the 

title  No.         ,  in  the  parish  [_or  extra-parochial  place]  of  in  the  district 

of  ,  and  county  of 

Cojiies  of  the  charge  and  of  the  entries  in  the  register  relating  to  that  title 
and  of  the  filed  plan  of  the  land  comprised  in  the  charge  are  annexed  hereto. 

Dated  the  day  of  18     . 

(Land  Eegistry  Seal.) 

(Here  follow  copies  of  the  charge,  and  of  the  entries  in  the  register  and  of 
the  filed  plan  referred  to.) 

N(jte. — When  the  registrar  is  satisfied  that  any  particular  entry  in  the 
register  does  not  affect  the  land  comprised  in  the  charge,  he  may  dii-ect  its 
omission  from  the  certificate  of  charge. 


Form  63. —  Official  Certificate  of  reaxdt  of  Search.    {Rule  224.) 

•    District  .     Parish  .     No.  of  Title 

[Reference  to  charge  or  incumbrance  (c).] 

{Date.)  In  reply  to  an  application,  dated,  &c.,  made  by  A.  13.,  of  &c., 
requiring  a  search  to  be  made,  whether  [&c.,  stdtin;/  the  effect  of  the  applica- 
tion'] it  is  hereby  certified  that  the  search  has  been  diligently  made,  with  the 
following  result : 

(Fill  in  result  of  search.) 


ih)  This  direction  relates  to  special  classes  of  property,  such  as  advowsons, 
manors,  rents,  &c.,  referred  to  in  Rules  61  to  67  (p.  349),  which  will  necessitate 
some  modification  of  the  wording  of  the  form.. 

(c)  The  words  in  brackets  arc  to  be  used  where  the  search  is  against  the  pro- 
prietor of  a  charge  or  incumbrance. 
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Form  64. — Smnmons  on  applied  (ion  to  the  Court.     {Rule  237.) 

In  the  Land  Registry.  Title  No. 

Mr.  Justice 

Between  A.  B.,  i'laintift',  and  C.  U.,  Uefendant. 

Let  all  parties  conceint-d  attend  the  judge  in  chambers  (Court  No.  _  , 

Eoyal  Courts  of  Justice,  Strand,  T.onduu)  on  the  day  naniud  in  tlie  margin 
of  this  summons,  on  tho  hr'aring  of  an  apidication  on  the  part  of  A.  B.,  of 
&c.  (tho  a])ovo-named  plaintitt),  for  the  decision  of  the  Court  upon  the 
question  {or  (luestions]  referred  to  in  tho  statement,  a  copy  of  which  is  set 
forth  in  the  schedule,  or  annexed  to  this  summons. 

Dated  the  day  of  189     . 

This  summons  was  taken  out  by  ,  of  ,  solicitor  for  the  plain- 

tiff [or  by  tho  plaintiff  in  person]. 

To 

(Tho  Schedule  above  rofoiTed  to.) 
A'ofc— This  Schedule  will  be  a  copy  of  the  statement  settled  and  signed  by 
the  registrar  under  Eule  23.5. 


■^o' 


Form  ^b.— Certificate  of  Value.     {Rule  265.) 
(Heading  as  in  Form  1.) 

I,  A.  B.,  of  &c.,  am  well  acquainted  with  the  land  which  is  the  subject  of 
the  {describe  the  instrument  or  apjilication  ivJiich  is  being  made),  and  I  certify 
that  to  the  best  of  mv  judgment,  knowledge,  and  belief,  the  present  capital 
value  thereof,  together"with  all  buildings  and  improvements,  and  timber  (// 
anil)  does  not  exceed  £ 

Dated  tho  day  of  18     . 

Form  66. —  Certificate  of  Examination  of  a  Married  Woman.    {Rule  275.) 

(Heading  as  in  Form  1.) 

This  is  to  certify  that  on  the  day  of  18     ,  before  me,  A.  B.,  a 

perpetual  commissioner  appointed  for  the  county  of  for  taking  the 

acknowledgments  of  deeds  by  married  women  pursuant  to  the  Fines  and 
Eecovories  Act,  1833,  appeared  personally  C.  D.,  the  wife  of  E.  D.,  of  &c., 
and  produced  a  paper  writing,  marked  ,  bearing  date  the  day 

of  ,18     ,  and  identified  by  my  signature.     And  I  do  hereby  certify 

that  tho  said  C.  D.  was,  at  the  time  of  her  producing  the  same  paper  writing, 
of  full  age  and  competent  understanding,  and  that  she  was  examined  by  me 
apart  from  her  husband,  touching  her  knowdedge  of  the  contents  of  the  said 
paper  writing,  and  of  the  nature  itud  effect  of  the  api)lication  [disimitivn,  or 
other  ad,  as  the  case  may  he]  therein  mentioned,  and  that  I  ascertained  she 
•was  acting  with  respect  thereto  freely  and  voluntarily,  and  asserited  to  the 
same  after  full  explanation  of  her  rights  and  of  the  effect  of  the  proposed 
application  [disposition,  or  other  act  as  the  case  may  6e]. 

Dated  this  day  of  18     . 

(To  be  signed  by  the  Commissioner.) 

Form  67. — Statutory  Declaration  verifying  a   Certificate  of  Examination 
of  a  Married  Woman.     {Rule  275.) 

(Heading  as  in  Form  1.) 

I,  A.  B.,  of  &c.,  solemnly  and  sincerely  declare  as  follows  : — 
I  know  C.  D.,  tho  wife  of  E.  D.,  in  the  certificate  hereunto  annexed  men- 
tioned, and  that  the  said  certificate  was  signed  by  F.  G.,  of  &c.  ICommissioner] 
in  the  said  ccrtiticuto  mentioned,  at  >}cc.,  in  my  presence. 
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To  the  best  of  my  knowledge  and  belief,  tbe  said  F.  G.  is  not  in  any 
manner  interested  in  the  transaction  giving  occasion  for  such  examination,  or 
concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned. 

And  I  make,  &c. 


THE  SECOND  SCHEDULE. 

Solicifors^  Reviimeration.     {Rule  271.) 

Part  I. 

Scale  of  Charges  for  First  Registration  ivith  Absolute  or  Qualified 

Title  (f/). 

For  the  first  1,0007.  in  value,  30s.  per  1007. 
For  the  second  and  third  1,0007.,  20s.  per  100/. 

For  the  fourth  and  each  subsequent  1,0007.  up  to  10,0007.,  10s.  per  1007. 
And  for  each  subsequent  1,0007.  up  to  100,0007.,  5s.  per  1007. 
A  minimum  charge  of  37.  is  to  be  made  where  the  value  is  imder  1007., 
and  a  minimum  charge  of  57.  where  the  value  is  1007.  or  over. 
Fractions  of  1007.  under  507.  are  to  be  reckoned  as  507. 
Fractions  of  1007.  above  507.  are  to  be  reckoned  as  1007. 
Where  the  value  exceeds  100,0007.,  the  charge  is  to  be  as  on  100,0007. 


Part  II. 
Scale  of  Charges  for — (1)  First  Registration  tvith  Possessory  Title,  and 
(2)    Transfers,    Charges,   Exchanges,    and  Partitions  of  Registered 
Land  or  a  Registered  Charge  (e). 


Value  of  Land  or  Amount  of  Charge. 


Not  exceeding  1,0007. 


Exceeding  1,0007.  and  not  exceeding 
20,0007. 


Exceeding  20,0007.  and  not  exceeding 
40.0007. 


Exceeding  40,0007. 


Scale  of  Charges. 


1007. 


10s.  M.  for  every  1007.  or  part  of 

57.  5s.  for  the  first  1,0007.  and  17.  Is. 
for  every  subsequent  2,0007.  or 
part  of  2,0007. 

157.  15s.  for  the  first  20, 0007.  and  17.  Is. 
for  every  subsequent  4,0007.  or 
part  of  4,0007. 

217.  for  the  first  40,0007.  and  17.  Is. 
for  every  subsequent  10,0007.  or 
part  of  10,0007.  up  to  a  maximum 
of  267.  5s. 


{d)  But  see  Rule  271,  paras,  (d),  (e)  (p.  410).  The  scale  is  the  same  as  that  for 
deducing  title  on  sale  given  in  Part  I.,  Sched.  I.,  of  the  Remimeration  Order  of 
1882,  and  Rules  7  and  8  thereto. 

[e)  This  scale  only  applies  where  no  title  outside  the  register  is  investigated. 
See  Rule  271,  para,  (c)  (p.  410). 
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RULE,  DATED  October  28,  1898,  made  in  pursuance  of 
THE  Land  Transfer  Acts,  1875  and  1897,  and 
certified  to  be  urgent  (a). 

Until  tlie  1st  of  January,  1899,  the  registrar  may,  if  lie  thinks 
fit,  and  notwithstanding-  anything  in  the  Land  Transfer  Rules, 
1898,  receive,  proceed  with,  and  register  any  application,  transfer, 
or  charge,  made  or  executed  in  the  form  or  manner  prescribed  by 
the  rules  rescinded  by  Rule  279  of  the  Land  Transfer  Rules, 
1898,  and  may  continue,  as  far  as  may  be  expedient,  the  mode 
and  form  of  registration  heretofore  in  use  under  the  rules  so 
rescinded. 


ORDER  AS  TO  FEES  (i),  dated  October  27,  1898,  ix  pur- 
suance OF  SECT.  112  OF  THE  LaND  TRANSFER  AcT,  1875, 
WITH    THE    CONSENT  OF  THE    TREASURY,  IN   SUBSTITUTION    FOR 

THE  Fees  now  payable  (c). 

Note. — The  following   fees   must   be  considered   in  connection 
with  the  Rules  hereinafter  contained  : — 

(A.)  ((/).  For  entry  of  first  proprietorship  of  land  with  a  posses- 


(rt)  This  is  the  heading  in  the  official  edition  of  Statutory  Rules  and  Orders.  It 
is  to  be  presumed  that  the  rule  was  duly  signed  by  the  Lord  Chancellor,  and  that 
it  was  made  with  the  advice  and  assistance  of  the  same  persons  as  the  General 
Rules  of  -ind  August,  1898  (p.  332). 

{b)  All  fees  must  be  paid  in  Land  Registry  stamps — other  stamps  cannot  be 
accepted — which  can  be  bought  at  the  Land  Rogistry,  Somerset  House,  and  other 
places  where  Inland  Revenue  stamps  are  sold.  The  only  exception  is  (Rule  7, 
post,  p.  4  37)  where  applications  are  made  by  post.  See  also  General  Rules  263,  264 
(pp.  407,  40S). 

As  to  "  Small  Holdings,"  see  the  Special  Fee  Order  of  1892  (p.  461). 

Deposits  for  expenses  of  applications  (General  Rule  263,  p.  407)  are  taken  in  cash, 
a  receipt  being  given,  and  un  account  afterwards  rendered.  These  are  seldom 
required  except  on  applications  for  absolute  title. 

{r)  The  above  is  the  form  in  whicli  the  Order  is  published.  It  is  to  be  assumed 
that  the  original  is  signed  by  the  Lord  Chancellor,  and  that  it  is  made  with  the 
advice  and  assistance  of  the  persons  named  in  the  22nd  section  of  the  Act  of  1897  in 
that  behalf. 

{d)  The  ad  valorem  fee  for  possessory  registration  is  higlier  under  this  Order  than 
under  that  of  1889,  but  all  charges  for  mapping,  stationery,  and  land  certificate, 
and,  in  compulsory  districts,  for  surveying,  are  abolished.  Rule  I,  post,  p.  436. 
The  result  will  be  greatly  to  diminish  the  total  amount  payable  in  the  most  nume- 
rous class  of  cases,  namely,  those  under  1,000/.  value.  The  maximum  fee  of  25/. 
is  also  lower  than  formerly,  and  is  inclusive,  which  was  not  formerly  the  case. 
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sory  title;  for  registration  of  charges  (rr),  and  transfers  of  land 
and  charges,  for  valuable  consideration  ;  and  for  removal  of  land 
from  the  register  (r/')  : — 


Value  of  Land  or  Amovmt  of  Charge. 


Not  exceeding  1,000/. 


Exceeding    1,000/.    and    not    exceeding 
3,000/. 

Exceeding   3,000/.    and    not    exceeding 
10,000/: 


Exceeding  10,000/. 


Fee. 


Is.  6(1.  for  every  25/.  or  part  of  25?. 

3/.  for  the  first  1,000/.,  and  1.?.  for  every 
25/.  or  part  of  25/.  over  1,000/. 

71.  for  the  first  3,000/.,  and  Is.  for  every 
50/.  or  part  of  50/.  over  3,000/. 

14/.  for  the  fir.st  10,000/.,  and  Is.  for 
every  100/.  or  part  of  100/.  over 
10,000/.,  up  to  a  maximum  of  25/. 
for  32,000/. 


(B.)  For  registration  of  transmissions  {d-),  and  of  transfers  not 
for  value  (including  exchanges),  notices  of  leases,  rectifications  of 
the  register  under  the  95th  section  of  the  Act  of  1875,  and  entries 
and  corrections  under  Rules  97  and  117  (r/^)  : — 

One-quarter  of  the  above  fees,  according  to  the  capital  value 

of  the  interest  dealt  with,  with  a  minimum  of  Is.  and 

a  maximum  of  5/. 

(C.)  For  entry  of  first  proprietorship  of  leasehold  land  on  the 

occasion  of  the  original  grant  of   the  lease ;   for   entry  of   first 

proprietorship   of   freehold   land  with  a  possessory  title   on   the 

occasion  of  a  grant,  wholly  or  partly  in  consideration  of  a  rent; 

and  for  registration  of  the  transferee  on  a  transfer  of  freehold 

land  on  a  like  occasion  : — 

(a.)  In  respect  of  the  average  rent  (r/^)  2V.  for  every  10/.  a 
year,  and 

(cc)  See  Rules  G  and  13,  pp.  437,  438. 

(rf^)  Removal  is  only  permitted  in  districts  where  registration  is  not  compulsory. 
(Act  of  1897,  sect.  17.)  With  regard  to  the  amount  of  the  fee,  it  may  be  remarked 
that,  unless  it  were  at  least  equal  to  the  fee  for  registering  a  transfer  or  charge, 
there  would  be  a  considerable  immediate  inducement  to  remove  the  land  from  the 
register  on  all  sales  and  mortgages. 

{d-)  It  is  understood  that  withdrawal  of  the  name  of  a  joint  proprietor  under 
Rule  136  (p.  373)  is  not  deemed  to  be  included  in  this  paragraph,  and  that  the  fixed 
fee  of  5s.  only  will  be  charged.     Sec  j)ost,  paragraph  H.,  p.  43G. 

{(P)  As  to  entries  under  Rules  97  and  117,  the  application  of  this  paragraph  can 
hardly  ever  take  place,  owing  to  Rule  11  {post,  pp.  437,  438).  It  .seems  not 
improbable  that  the  numbers  "97''  and  "117"  were  intended  to  refer  to  the 
present  Rules  101  (p.  302)  aud  120  (p.  368).  which  were  so  numbered  in  the  draft 
General  Rules  as  published  under  the  Rules  Publication  Act.  Entries  and  con-ections 
under  Rules  101  and  120  will  presumably  bear  such  fee  as  is  warranted  by  the  nature 
of  the  several  transactions  on  which  they  are  founded. 

{d*)  See  Rule  12,  p.  438. 
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(b.)  In  respect  of  the  premium  (if  an}')  the  same  fee  on  its 
amount  as  above  prescribed  for  a  transfer  for  value 
of  land. 
Provided  that  no  greater  fee  than  10/.  bo  paid  in  any  case. 
(D.)  For  entry  of  first  proprietorship  of  land  with  an  absolute 
or  qualified  title  : — 

Three  times  the  fee  prescribed  for  registration  of  a  possessory 
title,  with  a  minimum  fee  of  3/.  {c). 
(E.)  For  registration  of  the  proprietorship  of  an  incumbrance 
prior  to  registration  (ec),  and  of  a  transfer  or  transmission  thereof: — 
The  same  fee  as  for  registration  of  a  charge  or  of  a  transfer 
or  transmission  thereof  respectively. 
(F.)  For  a  land  certificate,  or  certificate  of  charge,  except  where 
required  by  the  Acts  or  llules  to  be  issued  free  of  charge  (./')  : — 
Where  the  value  of  the  land  or  charge  does  not    £    .s.    d. 
exceed  t^OO/.  -  -  -  -  -     0  10     0 

Exceeds  200/.,  but  does  not  exceed  1,000/.  -  -     1     0     0 

1,000/.     -  -  -  -  -     2     0     0 

(G.)  For   altering   a   land   certificate   to   correspond   with   the 
register,  except  wliere  such  alteration  is  required  bv  the  Acts,  or 
Rules,  to  be  made  free  of  charge  : — 
Half  the  fee  for  a  certificate. 


£ 

s.    d. 

I 

0     0 

1 

0     0 

1     0 

0 

0  10 

0 

0  10 

0 

0  10 

0 

(H.)   For  registering  an  inhibition  (r/) 

For  annexing  conditions  to  land  {(/) 

For  entering  notice  of  an  estate  in  dower  or  by 

the  curtesy  {g)  -  -  -  -     1     0     0 

For  preparing  or  settling  a  statement  for  the 
Court  .  _  -  -  . 

For  registering  a  caution  or  restriction  (rj) 

For  alteration  or  withdrawal  of  an  inhibition  {(/) 

For  discharging  or  altering  conditions  (//) 

For  entering  a  note  or  notice  under  the  ISth 

section  of  the  Act  of  1875     -  -  -     O  10     0 


{e)  This  fee  is  considerably  higher  than  under  the  Fee  Order  of  1889.  It  is 
understood  that  a  hirger  proportion  of  the  titles  will  be  examined  in  the  registry 
than  was  formerly  the  practice,  the  Act  (sect.  17,  p.  147;  sect.  Ill,  i>p.  220,  221) 
and  Rules  (r  31,  pp.  311,  312)  appearing  to  contemplate  this  being  done  in  ordinary 
cases.  The  fee  is  also  inclusive  of  various  incidental  matters  which  were  formerly 
charged  for  separately.     See  Rules  1,  2,  3,  4,  post,  pp.  436,  437. 

(ee)  See  Rule  10,  p.  437. 

(/)  See  Rule  1,  next  page,  and  the  Act  of  1897,  sect.  8  (5),  and  Sch.  II.,  p.  327. 

If/)  See  Rule  11,  pp.  437.  438. 
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For  an  entry  negativing   or   altering   implied    £  s.     d. 

covenants,  powers,  priorities,  &c.  (g)  -  -     0  10     0 

For  examination  of  a  married  woman  by  an 

officer  of  the  registry   -         -  -  -     0  10     0 

For   comparison   of   abstracts  with   deeds,   by 

officers  of  the  registry — per  hour  (//)  - 
For  entering  an  additional  address  for  service  - 
For  inspection  of  the  register  after  removal  of 

land — 

(a)  if  within  one  year  of  the  removal 

(b)  after  one  year  from  the  removal 
For  a  certificate  of  result  of  official  search — 

per  title        .  -  -  -  - 

For  alteration  or  withdrawal  of  a  caution  or 

restriction  (</)---- 
For  a  summons  -  _  -  - 

For  inspection  of  any  document  not  referred  to 

on  the  register  -  -  -  -     0     5     0 

For  any  entry  on  the  register,  for  which  no 

other  fee  is  provided  -  -  -     0     5     0 

For  noting  the  determination  of  a  lease,  or  of 

an  estate  in  dower,  or  by  the  curtesy 
For  taking  an  affidavit  or  declaration  - 
For  each  exhibit  thereto  _  _  - 

For  entering  notice  of  a  mortgage  by  deposit 

of  certificate  _  _  _  - 

For  every  notice  under  the  registry  stamp 
For  office  copies — per  folio        _  -  - 

For  copies  of  plans 

Such  charges,  according  to  time  and  labour 
emjDloyed,  as  the  registrar  shall  from  time 
to  time  authorize. 


0 

10 

0 

0 

10 

0 

0 

5 

0 

0 

10 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

2 

6 

0 

1 

6 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

0 

3 

RULES. 

1.  The  above  fees  include,  in  the  matters  to  which  they  relate, 
all  necessary  stationery  and  mapping  done  in  the  registry;  the 
preparation,  issue,  indorsement,  and  deposit  of  certificates  wherever 
such  issue,  indorsement,  or  deposit  is  obligatory  (/)  ;  discharges  of 

{ff)  See  Rule  11,  pp.  437,  438. 

(A)  In  applications  for  absolute  title,  this  fee  seems  to  be  excluded  by  Rules  1 
and  3,  bflow. 

(i)  See  Act  of  1897,  sect.  8  (5)  (i),  and  note  («)  thereto. 


Rules.  437 

incumbrances ;  tlio  filing  of  auxiliary  documents  (if  any)  ;  and 
all  other  necessary  costs  of  and  incidental  to  the  completion  of  each 
registration  or  transaction.  They  also  include,  in  districts  where 
registration  of  title  is  compulsory,  any  surveying  that  may  be 
necessary  to  enable  the  land  to  be  identified  on  the  ordnance  map. 

2.  Where  an  application  for  first  registration  Avith  absolute  title 
is  completed  with  a  qualified  title  only,  such  abatement  (if  any)  in 
the  fee  may  be  made  as  the  registrar  may  deem  reasonable,  under 
the  circumstances  of  the  case. 

3.  The  fees  payable  in  respect  of  any  matter  involving  an 
inquiry  into  title  are  exclusive  of  the  fees  of  conveyancing  counsel, 
and  of  any  costs  or  expenses  incurred  by  the  registry  in  regard  to 
the  matter. 

4.  Wheri^  land,  ah'eady  registered  Avith  a  possessory  title,  is  to 
be  registered  with  a  qualified  or  an  absolute  title  ;  or  where  land, 
abeady  registered  with  a  qualified  title,  is  to  be  registered  A\ith  an 
absolute  title,  the  registrar  may  make  such  abatement  (if  any)  in 
the  fee  as  he  shall  deem  reasonable. 

5.  The  fee  for  an  entry  in,  or  Avithdrawal  from  the  register 
affecting  several  titles  whereof  the  same  person  is  registered  as 
proprietor,  shall  be  the  same  as  for  an  application  respecting  one 
title  only.  In  other  cases  an  extra  fee  of  2.s.  6d.  shall  be  charged 
for  every  title  affected  after  the  first. 

6.  AVhere  a  transfer  for  value  and  a  charge  are  registered 
together,  only  half  the  fee  shall  be  paid  in  respect  of  the  charge. 

7.  Wliere  an  application  is  made  by  post,  the  fee  may  be  paid 
by  banker's  draft,  or  by  postal  or  post  office  order,  or  in  Bank  of 
England  notes. 

8.  The  fee  for  the  first  registration  of  leasehold  land  shall 
include  the  entry  of  a  notice  of  the  lease  against  the  lessor's  title, 
if  registered. 

9.  When  a  transfer  of  freehold  land  in  consideration  of  a  rent, 
or  a  transfer  by  which  mines  and  minerals  are  dealt  with  separately, 
is  registered,  the  fee  shall  not  include  the  registration  of  the  pro- 
prietor of  the  rent,  or  of  the  severed  land  or  mines  and  minerals 
respectively,  as  the  ease  may  be,  for  which  a  separate  fee  shall  be 
payable  as  on  a  transfer  of  land. 

10.  The  fee  payable  for  registration  of  proprietorship  of  an 
incumbrance,  if  made  on  the  first  registration  of  land,  shall  be 
reduced  to  one  quarter  of  the  fee  above  prescribed. 

11.  The  fee  for  every  entry  of,  and  in  resj)opt  of,  a  cauti'^n, 
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inhibition  or  restriction,  condition,  note  or  notice  of  any  kind, 
shall  not  be  payable  wlien  such  entry  is  made  on  the  first  registra- 
tion of  land,  or  on  any  registration  for  which  an  ml  rnlorcm  fee  is 
j^aj'able. 

12.  The  amount  of  an  average  rent  for  the  purposes  of  these 
fees  shall  be  ascertained  in  the  same  manner  as  for  the  purposes  of 
Inland  Revenue  stamp  duty. 

13.  Where  a  charge  or  incumbrance  is  also  secured  on  unregis- 
tered land  as  well  as  on  registered  land,  an  abatement  in  the  fee 
shall  be  made,  proportional  to  the  value  of  the  unregistered  land 
as  compared  with  the  value  of  the  whole  security. 

14.  The  word  "  land  "  includes  both  freehold  and  leasehold  land, 
and  every  hereditament  the  title  to  which  may  be  registered  under 
the  Land  Transfer  Acts. 

15.  "Wlien  boundaries  are  to  be  noted  on  the  register  as  accu- 
rately defined,  such  additional  charges  may  be  made  for  mapping 
and  surveying  as  the  registrar  shall  in  each  case  direct. 

16.  Where  land  is  transferred  subject  to  charges  or  incum- 
1  )rances,  no  deduction  from  the  value  of  the  land  is  to  be  made  in 
respect  thereof,  except  where  the  transfer  is  to  a  mortgagee,  in 
which  case  the  value  of  the  equity  of  redemption  shall  be  taken 
to  be  the  value  of  the  land. 
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ORDERS 

As  TO  THE  Transfer  of  Titles  from  the  Register  kept 

UNDER  THE  LaND  REGISTRY  ACT,  1862,  TO   THAT 
UNDER  THE  LaND  TRANSFER  AcTS,  1875  AND  1897. 

NOTE. — The  first  of  these  Orders,  being  made  under  the  original  sec- 
tion (120)  of  tlie  Act  of  1875,  was  of  very  limited  application.  The  second, 
being  made  after  the  amendment  of  that  section,  contained  in  Schedule  I.  of 
the  Act  of  1897,  enables  these  transfers  to  proceed  regularly  on  all  convey- 
ances and  transmissions  of  estates  registered  under  the  1862  Act. 

Tlie  effect  of  transfer  is  to  reduce  the  fees  and  expenses,  and  to  substitute 
a  simpler  mode  of  procedure  in  all  cases. 

By  virtue  and  in  pursuance  of  the  Land  Transfer  Act, 
1875,  I,  tlie  Right  Honorable  IIuo-]i  MaeCahnont 
Baron  ( *airns,  Lord  High  Chancellor  of  Great 
Britain,  do  make  the  following"  Orders: 

1.  Any  person  or  persons  appearing-  from  the  register  kept 
pursuant  to  the  Act  of  the  25  &  20  Yiet.  c.  53,  hereinafter 
called  "  The  Land  Registry  Act,  1862,"  to  be  entitled  to  such 
an  estate  or  interest  as  wovdd  enable  him  or  them  to  make  an 
original  application  under  the  Land  Transfer  Act,  1875  (herein- 
after called  the  principal  Act),  to  be  registered  as  first  proprietor 
or  first  proprietors,  or  to  have  a  nominee  or  nominees  registered  in 
his  or  their  stead  if  not  registered  under  the  Land  Registry  Act, 
1S62,  or  if  there  be  no  such  person  or  persons,  then  any  person  or 
persons  appearing  from  the  said  register  to  bo  beneficially  inte- 
rested, may  at  any  time  after  the  commencement  of  the  principal 
Act,  and  with  the  consent  of  such  persons,  if  any,  as  the  registrar 
may  think  proper,  apply  (a)  to  be  registered,  or  (if  the  case  so  admit) 
to  have  registered  in  his  or  their  stead  a  nominee  or  nominees  as 
proprietor  or  proprietors,  and  the  registrar  may  register  him  or 
them  in  the  same  manner,  and  with  the  same  incidents  in  and  with 
which  the  registrar  is  by  the  principal  Act  empowered  to  register 

{a)  Fonn?  of  application  are  kept  at  the  Land  Registiy. 
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the  proprietorsliip  of  land,  and  such  registration  shall  be  made 
without  the  payment  of  any  official  fees. 

2.  Upon  any  application  under  these  Orders  the  registrar  may 
dispense  with  any  of  the  proceedings  under  the  General  Rules 
made  under  the  principal  Act  as  he  shall  consider  proper  to  be 
dispensed  with,  and  the  matter  shall  be  proceeded  with  as  the 
registrar  shall  direct. 

3.  Upon  any  registration  being  made  under  these  Orders,  the 
register  under  the  Land  Registry  Act,  1862,  shall  be  closed,  and 
a  note  made  thereon  that  the  land  is  registered  under  the  principal 
Act.  And  the  registry  under  the  principal  Act  shall  be  subject 
to  the  entries  in  the  said  register  at  the  closing  thereof,  and  to 
any  rights  acquired  in  pursuance  of  registry  under  the  Land 
Registry  Act,  1862. 

4.  The  registrar  may  at  any  time  after  the  said  register  has 
been  closed,  direct  the  delivery  out  of  office  copies  of  or  from  the 
register  as  at  the  date  of  the  closing  thereof,  to  any  person  who 
shall  satisfy  him  that  the  same  ought  to  be  delivered  to  him  ;  and 
such  office  copies  shall  be  prima  facie  evidence  of  the  entries  con- 
tained in  the  register  in  respect  of  the  several  matters  mentioned 
in  such  office  copies. 

5.  Any  person  aggrieved  by  any  order  of  the  registrar  under 
these  Orders  may  appeal  to  the  Court  in  the  manner  provided  by 
the  General  Rules  of  the  24th  day  of  December,  1875  {h). 

Dated  the  1st  day  of  January,  1876. 

CAIENS,  C. 


I,  the  Right  Honorable  Harding-e  Stanley,  Baron 
Halsbury,  Lord  High  Chancellor  of  Great  Britain,  by 
virtue  and  in  2:)ursuance  of  the  Land  Transfer  Acts, 
1875  and  1897,  and  of  all  other  powers  and  authorities 
enabling  me  in  that  behalf,  do  make  the  following  rules 
for  the  purpose  of  providing  for  the  registration  under 
the  said  Acts  of  titles  registered  under  the  Land  Registry 
Act,  1862. 

HALSBURY,  C. 


{h)  These  rules  being   now    rescinded  (p.  413),  it  would  seem  that  au  appeal 
■would  proceed  according  to  Rules  231  to  247,  pp.  400  to  404. 
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1.  From  and  after  the  1st  January,  1898,  on  the  registration  of 
any  transfer  (except  Ly  way  of  mortgage),  or  transmission  of  an 
estate  in  fee  simple  in  land  registered  under  the  Land  liogistry 
Act,  1802,  the  title  shall  be  transferred  (c)  to  the  register  kept 
under  the  Land  Transfer  Acts,  1875  and  1S07. 

2.  In  effecting  sucli  transfer  it  shall  not  he  necessary  for  tlio 
registrar  to  make  irxpiiry  into  any  matter  not  appearing  on  the 
register  at  the  time  of  the  transfer. 

3.  These  rules  are  to  be  read  as  one  with  the  rules  on  the 
same  subject,  dated  1st  January,  1876, 

Dated  this  29th  day  of  December,  1897. 


{(■)  No  application  is  required  in  these  cases.     A  draft  of  the  proposed  entries  i.s 
sent  to  the  proprietor  for  approval. 


Small 

Holdings 

Act,  1892. 
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THE  SMALL  HOLDINGS  ACT,  181):>. 


An   Act   fo  fdviUtate 
HohUngs. 


till'   (icquisition    of  S/nall  AgricuUtirfd 

[27tli  June,  1892. 


Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


holdings. 


PAET  I. 

Provision  of  SuAiiL  Holdings  by  County  Councils. 

Power  for  1. — (1.)  If  the  council  of  any  county  are  of  opinion  that  there 

to^m"^^rc"^     '^^  ^^^^  ^  demand  for  small  holdings  in  their  county  as  justifies 
land  for  small  them  in  putting  into  operation  this  Part  of  this  Act,  the  council 
may,  subject  to  the  provisions  of  this  Act,  acquire  any  suitable 
land  for  the  purj)Ose   of  providing  small  holdings  for  persons 
who  desire  to  buy  and  will  themselves  cultivate  the  holdings. 

(2.)  The  expression  "small  holdings"  for  the  purposes  of  this 
Act  shall  mean  land  acquired  by  a  council  under  the  powers  and 
for  the  purposes  of  this  Act,  and  which  exceeds  one  acre  and 
either  does  not  exceed  fifty  acres,  or,  if  exceeding  fifty  acres,  is 
of  an  annual  value  for  the  purposes  of  the  income  tax  not 
exceeding  fifty  pounds. 


County- 
council  may- 
lease  land  in 
lieu  of  pur- 
chasing. 


Purchase  of 
land  and 
adaptation  of 
it  for  small 
holdings. 


2.  Where  land  through  its  proximity  to  a  town  or  suitability 
for  building  purjjoses,  or  for  any  other  special  reason  has  a  pro- 
spective value  which  in  the  opinion  of  the  county  council  is  too 
high  to  make  its  purchase  for  agricultural  purposes  desirable, 
the  council  may  hire  the  land  on  lease  or  otherwise  for  the 
purpose  of  letting  it  in  small  holdings  in  accordance  with  the 
provisions  of  this  Act. 

3. — (1.)  For  the  imrpose  of  the  purchase  of  land  under  this 
Act  by  a  county  council  the  Lands  Clauses  Acts  shall  be  incor- 
porated with  this  Act,  excej)t  the  provisions  of  those  Acts  with 
respect  to  the  purchase  and  taking  of  land  otherwise  than  by 


55  &  56  Vict.  c.  ;il.  44:j 

ngreoment,  wliicli  provisions  shall  not  apply  for  tlio  purposes  of        Small 
this  Act;   and  section  one  hundred  and  seventy-eight  of   the     Holdings 
Public  Health  Act,   1875,  shall  apply  as  if  the  county  council  A^'Jl°^. 
were  referred  to  therein.  38  &  30  Vict. 

(2.)  The  county  council  may,  if  they  think  fit,  before  sale  or 
letting  adapt  for  small  holdings  any  land  acquired  under  this 
Act  by  dividing  and  fencing  it,  making  occupation  roads,  and 
executing  any  other  works,  such  as  works  for  the  provision  of 
drainage  or  water  supply,  which  can  in  the  opinion  of  the  council 
be  more  economically  and  efficiently  executed  for  the  land  as  a 
whole. 

(3.)  The  county  council  may  also,  if  they  think  fit,  as  part  of 
the  agreement  for  the  sale  or  letting  of  a  small  holding,  adapt 
the  land  for  a  small  holding  by  erecting  thereon  such  buildings, 
or  making  such  adaptations  of  existing  buildings,  as  in  their 
opinion  are  required  for  the  due  occupation  of  the  holding,  and 
cannot  be  made  by  the  purchaser  or  tenant. 

4. — (1.)  The  county  council  shall  apportion  the  total  cost  of  Sale  or  letting 
the  acquisition  of  the  land,  and  of  any  adaptation  thereof,  among  ^^j^J^^^',g_ 
the  several  holdings  in  such  manner  as  seems  just,  and  shall, 
save  as  hereinafter  mentioned,  offer  the  small  holdings  for  sale 
in  accordance  with  rules  under  this  Act. 

(2.)  Where  the  county  council  are  of  opinion  that  any  persons 
desirous  of  themselves  cultivating  small  holdings  are  unable  to 
buy,  on  the  terms  fixed  by  this  Act,  or  where  the  land  has  been 
hired  by  the  council  on  lease  or  otherwise,  the  council  may,  in 
the  case  of  any  small  holding  which  either  docs  not  exceed 
fifteen  acres  in  extent,  or  if  exceeding  fifteen  acres  is  of  the 
annual  value  for  the  purpose  of  the  income  tax  not  exceeding 
fifteen  pounds,  instead  of  offering  it  for  sale,  offer  to  let  it  in 
accordance  with  rules  under  this  Act. 

Provided  that  a  tenant  of  any  small  holding  may,  before  the 
expiration  of  his  tenancy,  remove  any  fruit  and  other  trees  and 
bushes  planted  or  acquired  by  him  for  which  he  has  no  claim 
for  compensation,  and  remove  any  toolhouse,  shed,  greenhouse, 
fowlhouse,  or  pigsty  built  or  acquired  by  him  for  which  he  has 
no  claim  for  compensation. 

(3.)  Tlie  county  council  shall  have  power  to  sell,  or,  in  the 
case  of  small  holdings  which  may  be  let,  to  let  one  or  more 
small  holdings  to  a  number  of  persons  working  on  a  co-operative 
system,  provided  such  system  be  approved  by  the  county  council. 

(4.)  The  cost  of  acquisition  and  adaptation  shall  for  the  purposes 
of  this  section  include  every  expense  incurred  by  the  council  iu 
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relation  to  the  land,  inclusive  of  any  allowance  to  any  officers  of 
the  council  for  work  done  in  relation  thereto. 

5. — (1.)  Any  county  council  may,  and  every  county  council 
not  being  a  council  of  a  county  borough  shall,  appoint  a  eoui- 
mittee  to  consider  whether  the  circumstances  of  the  county 
justify  the  council  in  putting  into  operation  this  Part  of  this 
Act. 

(2.)  Any  one  or  more  county  electors  may  present  a  petition 
to  the  council  of  their  county  alleging  that  there  is  a  demand  for 
small  holdings  in  the  county,  and  praying  that  this  Part  of  this 
Act  may  be  put  in  operation,  and  thereuj)on  the  petition  shall 
be  referred  to  the  committee  appointed  under  this  section,  who, 
on  being  satisfied  that  the  petition  is  presented  in  good  faith 
and  on  reasonable  grounds,  shall  forthwith  cause  an  inc^uiry 
into  the  circumstances  to  be  made  and  shall  report  the  result  to 
the  council. 

(3.)  If  any  councillor  representing  or  alderman  residing  in 
any  electoral  division  of  a  county  in  which  it  is  alleged  that 
there  is  a  demand  for  small  holdings  is  not  a  member  of  the 
committee,  he  shall  be  added  to  the  committee  for  the  considera- 
tion of  the  alleged  demand. 

Eegiilations  6. — (1.)  The  purchase  money  for  each  smallholding  sold  by 

as  to  purchase  ^j^g  county  council  shall  include  the  costs  of  registration  of  title, 
Bale.  but  shall  not  include  any  expense  incurred  by  the  purchaser  for 

legal  or  other  advice  or  assistance. 

(2.)  Every  purchaser  shall,  within  such  time,  not  less  than  one 
month  after  the  purchase,  as  is  fixed  by  rules  under  this  Act, 
complete  the  purchase. 

(3.)  On  such  completion  he  shall  pay  not  less  than  one  fifth  of 
the  purchase  money. 

(4.)  A  portion  representing  not  more  than  one  fourth  of  the 
purchase  money  may,  if  the  county  council  think  fit,  be  secured 
by  a  perpetual  rentcharge  which  shall  be  redeemable  in  manner 
directed  by  section  forty-five  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  with  respect  to  rentcharges  to  which  that 
section  applies. 

(5.)  The  residue  (if  any)  of  tlic  purchase  money  shall  be 
secured  by  a  charge  on  the  holding  in  favour  of  the  council,  and 
shall  either  be  repaid  by  half-yearly  instalments  of  principal 
with  such  interest,  and  within  such  term  not  exceeding  fifty 
years  from  the  date  of  the  sale,  as  may  be  agreed  on  with  the 
council,  or  shall  if  the  purchaser  so  requires,  be  repaid  with 
such  interest  and  within  such  term  as  aforesaid  by  a  terminable 


44  &  4o  Vict. 
c.  41. 
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aunuity  payaLlo  ^>y  equal  half-yearly  instalments.     The  amount        Small 
for  the  time  being  unpaid  may  at  any  time  be  discharged,  and     ^^^^^^^^ 
any  such  terminable  aunuity  may  at  any  time  be  redeemed,  in    Act,  IbiiZ. 
accordance  with  tables  fixed  by  the  county  council. 

(6.)  The  council  may,  if  they  think  fit,  agree  to  po.stpono  for 
a  term  not  exceeding  five  years  the  time  for  poyment  of  all  or 
any  part  of  an  instalment  either  of  principal  or  interest  or  of  a 
terminable  annuity,  in  consideration  of  expenditure  by  the  pur- 
chaser which,  in  the  opinion  of  the  council,  increases  the  value 
of  the  holding,  but  shall  do  so  on  such  terms  as  will,  in  their 
opinion,  prevent  them  from  incurring  any  loss. 

(7.)  A  small  liolding  may  bo  sold  subject  to  such  rights  of  way 
or  other  rights  for  the  benefit  of  other  small  holdings  as  the 
council  consider  necessary  or  expedient. 

7.  Every  county  council  acquiring  land  under  this  Act  shall  'Rnhs  as  to 

<•  1  •      «  i  J.-L         •       niode  and 

make  rules  for  carrying  into  effect  this  Act,  except  as  otherwise  conditions  of 

provided,  and  in  particular —  '^l*^- 

(a)  as  to  the  manner  in  which  holdings  are  to  be  sold  or  let  or 
offered  for  sale  or  letting ;  and 

(b)  as  to  the  notice  to  be  given  of  the  offer  for  sale  or  letting ; 
and 

(c)  for  guarding  against  any  small  holding  being  let  or  sold 
to  a  person  who  is  imable  to  cultivate  it  properly,  and 
otherwise  for  securing  the  proper  cultivation  of  a  holding. 

8.  Every  county  council  shall  keep  a  list  of  the  owners  and  List  to  be 
occupiers  of  small  holdings  sold  or  let  by  them,  and  a  map  or  ^^^^J 
plan  showing  the  size,  boundaries,  and  situation  of  each  small  council, 
holding  so  sold  or  let. 

9^ — (1.)  Every  small  holding  sold  by  a  county  council  under  Conditions 
this  Act  shall  for  a  term  of  twenty  years  from  the  date  of  the  Jn,^5l"^^ 
sale,  and  thereafter  so  long  as  any  part  of  the  purchase  money  holdings, 
remains  unpaid,  be  held  subject  to  the  following  conditions: — 

(a)  That  any  periodical  payments  due  in  respect  of  the 
purchase  money  shall  be  duly  made  ; 

(b)  That  the  holding  shall  not  be  divided,  subdivided, 
assigned,  let,  or  sublet  without  the  consent  of  the  county 
council ; 

(c)  That  the  holding  shall  be  cultivated  by  the  owner  or 
occupier  as  the  case  ma}^  be,  and  shall  not  be  used  for  any 
purpose  other  than  agriculture  ; 

(d)  That  not  more  than  one  dwelling-house  shall  be  erected 
on  the  holding ; 
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Small  (e)  That   any  dwcUing-liouse   erected   ou   the   holding   shall 

Holdings  comply  -with  such  reqiiirements  as  the  county  council  may 

. '  ^^^^-  impose    for   securing  healthiness  and  freedom  from  over- 

crowding ; 

(f)  That  no  dwelling-house  or  building  on  the  holding  shall 
be  used  for  the  sale  of  intoxicating  liquors  ; 

(g)  In  the  case  of  any  holding  on  which,  in  the  opinion  of 
the  county  council,  a  dwelling-house  ought  not  to  be  erected, 
that  no  dwelling-house  shall  be  erected  on  the  holding 
without  the  consent  of  the  count}""  council. 

(2.)  If  any  such  condition  is  broken,  the  council  may,  after 
giving  the  owner  an  opportunity  of  remedying  the  breach,  if  it 
is  capable  of  remed}',  cause  the  holding  to  be  sold(rt). 

(3.)  If  on  the  decease  of  the  owner  while  the  holding  is 
subject  to  the  conditions  imposed  by  this  section,  the  holding 
would,  by  reason  of  any  devise,  bequest,  intestacy,  or  otherwise, 
become  subdivided,  the  council  may  require  the  holding  to  be 
sold  within  twelve  months  after  such  decease  to  some  one  person, 
and  if  default  is  made  in  so  selling  the  holding,  the  council  may 
cause  the  holding  to  be  sold. 

(4.)  Any  sale  by  the  county  council  under  this  section  may  be 
made  either  suT)ject  to  the  chai-ge  in  respect  of  purchase  money 
or  free,  wholly  or  partly,  from  that  charge,  and  in  either  case 
the  provisions  of  this  Act  with  respect  to  the  purchase  money 
shall  ajiply  in  like  manner  as  if  the  sale  were  the  first  sale  of  a 
small  holding  under  this  Act. 

(5.)  The  proceeds  of  the  sale  shall  be  applied  in  discharge  of 
any  unpaid  purchase  money  for  the  holding  or  redemption  of 
any  rentcharge  or  terminable  annuity  which  is  not  to  continue  a 
charge  on  the  holding,  and,  subject  as  aforesaid,  shall  be  paid 
to  the  person  appearing  to  the  council  to  be  entitled  to  receive 
the  same. 

(6.)  The  county  council  may,  under  special  circumstances,  to 
be  recorded  in  their  nainutes,  sell  or  consent  to  the  sale  under 
this  section  of  a  small  holding  free  from  all  or  any  of  the  condi- 
tions imposed  by  this  section,  and  may  give  such  consent  on  such 
terms  as  they  think  fit. 

(7.)  Every  small  holding  let  by  a  county  council  under  the 
foregoing  provisions  of  this  Act  shall  be  held  subject  to  the  con- 
ditions on  which  it  would  under  this  section  be  held  if  it  were 
sold,  except  so  far  as  those  conditions  relate  to  the  purchase 
money ;  and  if  any  such  condition  or  any  term  of  the  letting  is 

{a)  See  S.  H.  Rule  22  (p.  455). 


I 


55  &  50  Vict.  c.  ;ji.  447 

hrokeu  tli^  comiril  may,  aftex'  giving  the  toiiaut  an  opportunity        Small 
of  remedying  tlio  })roach  (if  it  is  capable  of  r(fmody)  determine      Holdings 
the  tenancy.  Act,  1892. 

(8.)  Nothing  in  or  done  under  tliis  section  shall  derogate  from 
the  effect  of  an}'  building  or  sanitary  hyelaws  for  the  time  being 
in  force. 

10. — (1.)  When  a  county  council  have  purchased  laud  under  Registration 

this  Act,  they  shall  apply  for  their  registration   as   proprietors  p^j^jj 

tliereof  with  an  absolute  {a)  title   under  the   Land  Transfer  Act,  hol(liu;:s. 

1Q7,.-  38  &  3<J  Vict. 

^^'•'-  c.  87. 

(2.)  Eules  under  the  Land  Transfer  Act,  1875  (b),  may — 

(a)  adapt  that  Act  to  the  registration  of  small  holdings,  with 
such  modifications  as  appear  to  be  required  ;  and 

(b)  on  the  application  and  at  the  expense  of  a  county  council 
provide,  by  the  appointment  of  local  agents  or  otherwise, 
for  carrying  into  effect  the  objects  of  this  section. 

11.  If  at  any  time  after  the  restrictive  conditions  imposed  by  Rig^t  ^^ 
,  .      ,       ,  "  1  1  n    1     1  T  ji  !■  purcna.«o,  if 

this  Act  have  ceased  to  attach  to  a  small  Jiokhug,  the  owner  oi  i^nd  diverted 

the  holding  desires  to  use  the  holding  for  purposes  other  than  from  agri- 
agriculture,  he  shall  before  so  doing,  whether  the  holding  is 
situate  within  a  town  or  built  upon  or  not,  offer  the  holding  for 
sale,  first  to  the  county  council  from  whom  the  holding  was  pur- 
chased, next  to  the  person  or  persons  (if  any)  then  entitled  to 
the  lands  from  which  the  holding  was  originally  severed,  and 
then  to  the  person  or  persons  whose  lands  immediately  adjoin 
the  holding,  and  sections  one  hundred  and  twenty-seven  to  one 

hundred  and  thirty  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  ^  ict. 

c    IS 
shall  apply  as  if  the  owner  of  the  small  holding  were  the  pro- 
moter of  the  undertaking,   and  the  holding  were   superfluous 
lands  within  the  meaning  of  those  sections. 


'n 


12.  AVhere  a  person  having  the  powers  of  a  tenant  for  life  Extension  of 
within  the  meaning  of  the  Settled  Land  Act,  1 882,  sells,  exchanges,  45"^ '^o^vj^t 
or  leases,  any  settled  land  to  a  county  council  for  the  purposes  of  c.  38. 

this  Act,  such  sale,  exchange,  or  lease  may  be  made  at  such  a 
price,  or  for  such  consideration,  or  at  such  rent  as,  having  regard 
to  the  said  purposes  and  to  all  the  circumstances  of  the  case,  is 
the  best  that  can  be  reasonably  obtained. 

13.  A  person  having  the  powers  of  a  tenant  for  life  within  the  Power  to 

meaning  of  the  Settled  Laud  Act,  1882,  may  grant  the  settled  li|"i,![f^t™ 

farm  rent. 
{,1)  See  sect.  19,  sub-scot  (1),  of  the  Land  Transfer  iVot,  1S97  (p.  310), 
and  tlio  note  thereto. 

(A)  See  the  8.  IT.  Rules  {post,  p.  4oO). 
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Small        land,  or  a  part  thereof,  to  a  county  council  for  the  purposes  of 
Holdings     this  Act  in  perpetuity,  at  a  fee  farm  or  other  rent  secured  by 
Act,  1892.    condition  of  re-entry,  or  otherwise  as  may  be  agreed  upon. 


Power  to 
attach 
grazing 
rights,  vtc. 
to  small 
holdings. 


unsuitable 
land. 


14.  "Where  any  rig-ht  of  grazing,  sheopwalk,  or  other  similar 
right  is  attached  to  land  acquired  by  a  county  council  for  the 
purposes  of  small  holdings,  the  council  may  attach  any  share  of 
the  right  to  any  small  holding  in  such  manner  and  subject  to 
such  regulations  as  they  think  expedient. 

Letting  of  16. — (1.)  («)  A  county  council  shall,  if  practicable,  sell  or  let 

i'^^A^l^^^^^  as  small  holdings,  and  in  accordance  with  this  Act,  any  land 
superfluous  or  acquired  under  this  Act,  but  if  the  council  are  of  opinion  that 
any  such  land  is  not  needed  for,  or  is  unsuitable  for,  small  hold- 
ings, or  cannot  be  sold  or  let  under  the  foregoing  provisions  of 
this  Act,  or  that  some  more  suitable  land  is  available,  they  may 
sell  or  let  the  land  otherwise  than  under  the  said  provisions,  or 
exchange  the  land  for  other  land  more  suitable  for  small  hold- 
ings, and  may  pay  or  receive  money  for  equality  of  exchange, 
and  may  erect  such  buildings  or  execute  such  other  works  as 
will  in  the  opinion  of  the  council  enable  the  land  to  be  sold  or 
let  without  loss. 

(2.)  The  council  may  also,  while  any  sale  of  a  holding  is 
pending  in  pursuance  of  this  Act,  temporarily  let  or  manage 
the  holding  for  such  time  and  in  such  manner  as  they  think 
expedient. 

(3.)  Sections  one  hundred  and  twenty-eight  to  one  hundi-ed 
and  thirty-two  of  the  Lands  Clauses  Consolidation  Act,  1845 
(relating  to  the  right  of  pre-emption  of  superfluous  lands),  shall 
apply  upon  any  sale  in  pursuance  of  this  section  before  any  such 
buildings  or  works  as  aforesaid  are  erected  or  executed  on  the 
land  proposed  to  be  sold,  but  save  as  aforesaid  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,- 1845,  with  respect  to  the 
sale  of  superfluous  lands  shall  not  apply. 


8  &  9  Vict. 
c.  18. 


Provifcions  as 
to  manage- 
ment of 
holdings. 


16. — (1.)  AVhere  a  county  council  provide  small  holdings  they 
may  delegate,  with  or  without  restrictions,  the  powers  of  the 
county  council  under  this  Act  with  respect  to  the  adaptation  of 
land  for  any  holdings,  and  the  sale,  letting,  and  management  of 
any  holdings  to  a  committee  consisting  of — 

The  county  councillor  representing  the  electoral  division  in 
which  the  holdings  are  situate ;  and 

Two  other  members  of  the  county  council ;  and 


(fl)  See  S.  H.  Rules  45,  46  (p.  457). 
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Two  of  the  allotmont  managers  (if  any)  under  the  Allotments        Small 
Act,  1887,  for  the  parish  or  area  in  which  the  holdings  are     Holdings 

A4-1QQO 

situate  selected  by  those  managers,  or  if  there  are  no  allot-    ACi,  Jog^- 

meut  managers,  two  persons  appointed  in  manner  provided  50  &  51  Vict. 

by  that  Act  for  the  appointment  of  allotment  managers  ;  or      '      ' 
If  the  holdings  are  situate  within  the  limits  of  a  municipal 

borough,  then,  instead  of  the  persons  selected  or  appointed 

as  aforesaid,  two  members  of  the  borough  council ; 
and  in  the  construction  of  this  Act  references  to  the  county 
council  shall,  in  their  application  to  the  powers  so  delegated, 
include  any  such  committee.  Provided  that  a  county  council 
shall  not  under  this  section  delegate  any  powers  of  making  or 
levying  a  rate  or  of  borrowing  money. 

(2.)  The  Local  Government  Act,    1888,  shall   apply   to   any  .51  &  52  Vict, 
committee  appointed  under  this  section  as  if  it  were  ai^pointed  '"■  ■*'• 
under  that  Act. 

PAET  II. 

Loans  by  County  Councils  to  Tenants  ruRcnAsiNG  Small 

Holdings. 

17. — (1.)  Where  the  tenant  of  a  small  holding  has  agreed  Power  of 
with  his  landlord  for  the  purchase  of   the  holding  the  county  jradVanTo""^ 
council  of  the  county  in  which  the  holding  or  any  part  of  it  is  money  for 
situate   may,   if   they  think  fit,   advance  to  the  tenant  on  the  P^rY'""^*?  "^ 
security  of  the  holding  an  amount  not  exceeding  four-fifths  of  holding, 
the  purchase  money  thereof. 

(2.)  The  provisions  of  this  Act  with  respect  to  the  purchase 
money  secured  by  a  charge  on  a  small  holding  sold  by  a  county 
council,  and  with  respect  to  any  small  holding  so  sold,  shall 
apply  to  an  advance  made  and  a  holding  purchased  under  this 
section,  as  if  the  advance  was  tlie  purchase  money,  save  that  the 
county  council  shall  not  guarantee  the  title  of  the  purchaser  of 
the  holding  (a). 

(3.)  No  advance  shall  be  made  by  a  county  council  under  this 
section,  unless  they  are  satisfied  that  the  title  to  the  holding  is 
good,  that  the  sale  is  made  in  good  faith,  and  that  the  price  is 
reasonable. 

[a]  Under  the  Act  as  passed  these  last  words  have  no  application.  In  the 
Bill  in  its  earlier  stasros  the  Council  was  to  priiarantee  the  pui'chaser's  titles. 
See,  now,  Land  Transfer  Act,  1897,  sect.  10  i;J)  (p.  310).  As  to  the  suh- 
section  generally,  see  S.  II.  Rule  44  {post,  p.  4.)7). 
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51  &  .52  Vict, 
c.  41. 

38  &  39  Vict. 
c.  55. 


38  &  39  Vict, 
c.  89. 


PAET  III. 

Supplemental. 

18. — (1.)  A  county  council  shall  not  acquire  land  under  this 
Act  save  at  such  price  that,  in  the  opinion  of  the  council,  aU 
expenses  incurred  by  the  council  in  relation  to  tlie  land  will  be 
recouped  out  of  the  purchase  money  for  the  land  sold  by  the 
council,  or  in  the  case  of  land  let  out  of  the  rent,  and  shall  fix 
the  purchase  money  or  rent  at  such  reasonable  amount  as  will, 
in  their  opinion,  guard  them  against  loss. 

(2.)  A  county  council  shall  not  take  any  loroceedings  under 
this  Act  whereby  the  charge  for  the  time  being  on  the  county 
rate,  for  the  purposes  of  this  Act,  including  the  annual  pay- 
ments in  respect  of  the  loans  raised  for  those  purposes,  is,  in  the 
opinion  of  the  council,  likely  to  exceed  in  any  one  year  the 
amount  produced  by  a  rate  of  a  penny  in  the  pound,  and,  where 
the  said  charge  at  any  time  is  equal  or  nearly  equal  to  that 
amount,  no  further  land  shall  be  purchased  in  pursuance  of 
this  Act,  until  the  charge  has  been  decreased  so  as  to  admit  of 
the  further  purchase  without  the  charge  exceeding  the  said 
amoimt. 

19. — (1.)  A  county  council  may  borrow  money  for  the  pur- 
poses of  this  Act  in  accordance  with  the  Local  Government  Act, 
1888,  or,  if  the  council  of  a  county  borough,  with  the  Public 
Health  Act,  1875,  except  that  any  money  so  borrowed  shall, 
notwithstanding  anything  in  either  of  those  Acts,  be  repaid 
within  such  period  not  exceeding  fifty  years,  as  the  council,  with 
the  consent  of  the  Local  Government  Board,  determine  in  each 
case.  Provided  that  money  borrowed  under  this  Act  shall  not 
be  reckoned  as  part  of  the  total  debt  of  a  county  for  the  purpose 
of  section  sixty-nine,  sub-section  two,  of  the  Local  Government 
Act,  1888. 

(2.)  The  Public  Works  Loan  Commissioners  may,  in  manner 
provided  by  the  Public  Works  Loans  Act,  1875,  lend  any  money 
which  may  be  borrowed  by  a  coimty  council  for  the  purposes  of 
this  Act. 

(3.)  Every  loan  by  the  Public  Works  Loan  Commissioners  in 
pursuance  of  this  Act  shall  bear  such  rate  of  interest  not  less  than 
three  pounds  two  shillings  and  sixpence  per  cent,  per  annum,  as 
the  Treasury  may  authorise  as  being  in  their  opinion  sufficient 
to  enable  such  loans  to  be  made  without  loss  to  the  Exchequer. 

(4.)  Any  capital  money  received  by  a  county  council  in  pay- 
ment or  discharge  of  purchase  money  for  land  sold  by  them,  or 
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in  repayment  of  an  advance  made  by  them,  sliall  be  apjJied,        Small 
■with  the  sanction  of   the  Local  Government   Board,   either  in     Holdings 
repayment  of  debt  or  for  any  other  purpose  for  which  capital    Act,  io\id,. 
money  may  be  applied. 

(5.)  The  expenses  incurred  by  the  council  of  a  county  borough 
under  this  Act  shall  bo  defrayed  out  of  the  borough  fund  or 
borough  rate,  and  any  money  borrowed  by  such  a  council  shall 
be  borrowed  on  tlie  security  of  the  borough  fund  or  borough 
rate. 

20.  I'or  the  purposes  of  this  Act—  Definitions. 

The  expressions  "agriculture"  and  "cultivation"  shall  in- 
clude horticulture  and  the  use  of  land  for  any  purpose  of 
husbandry,  inclusive  of  the  keeping  or  breeding  of  live 
stock,  poultry  or  bees,  and  the  growth  of  fruit,  vegetables, 
and  the  like : 

The  expression  "county"  shall  mean  the  area  under  the 
authority  of  a  county  council : 

The  expression  "county  council"  shall  include  the  council  of 
a  county  borough,  and  the  expression  "  electoral  division"  in 
its  application  to  a  county  borough  divided  into  wards  shall 
mean  ward,  and  in  its  application  to  a  county  borough  the 
expression  "county  rate  "  shall  mean  the  borough  rate  or 
borough  fund  : 

The  expression  "county  elector"  shall  include  "burgess." 

In  this  Act,  and  in  the  enactments  incorporated  with  this  Act, 
the  expression  "land  "  shall  include  any  right  or  easement 
in  or  over  land. 

[Sections  21,  22,  23,  24  contain  moditications  of  the  Act  in  its 
application  to  Scotland.] 

25.  This  Act  shall  not  apply  to  Ireland.  Extent  of 

Act. 

26.  This  Act  shall  come  into  operation  on  the  first  day  of  Commence- 
October,  one  thousand  eight  hundred  and  ninety-two.  "^^"  °      '^  ' 

27.  This  Act  may  be  cited  as  the  Small  Holdings  Act,  1892.     Short  title. 
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LAND  EEGISTRY. 
Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892, 

EULES. 

I,  the  Eight  Honourable  Hardinge  Stanley,  Baron  Halsbury,  Lord 
Hiffh  Chancellor  of  Great  Britain,  with  the  advice  and  assistance  of 
Eobert  Hallett  Holt,  Barrister-at-Law,  Eegistrar  of  the  Land 
Eegistrj,  by  virtue  and  in  pursuance  of  the  Land  Transfer  Act,  1875, 
and  of  the  Small  Holdings  Act,  1892,  and  of  all  other  powers  and 
authorities  enabling  in  that  behalf,  do  make  the  following  rules  for 
the  purpose  of  carrying  the  said  Acts  into  execution. 

Dated  this  9th  day  of  August,  1892. 

HALSBUEY,  C. 

EOBEET  HALLETT  HOLT. 


Preliminary. 

1.  In  these  rules  the  Small  Holdings  Act,  1892,  is  referred  to  as 
the  Act. 

Part  I.  Eegistratiox  of  L.vnd  on  Acquisition  by  a  County 

Council. 

I. —  Generally. 

2.  Application  by  a  county  council  for  registration  as  proprietor, 
with  absolute  title  of  land  acquired  in  pursuance  of  the  Act,  shall 
be  made  in  Form  1 ,  or  to  the  like  effect,  and  shall  be  signed  by  the 
clerk  or  the  solicitor  to,  or  some  other  responsible  officer  of,  the 
council,  and  shall  be  accomjianied  by  a  map  of  the  land  (prepared 
according  to  Eule  6  of  the  Land  Eegistry  Eules,  1889),  the  convey- 
ance to  the  council,  and  a  statutory  declaration  by  the  solicitor  of  the 
council,  or  such  other  solicitor  as  may  have  been  employed  by  them  in 
the  purchase,  in  Form  2,  or  to  the  like  effect  (a). 


(«)  This  rule  will  be  much  modified  by  the  new  provisious  of  the  Land  Transfer 
Act,  1897,  s.  19  (p.  310).  It  i.s  conceived  that  county  councils  will  apply  for 
possessory  title  only  in  future,  in  accordance  with  the  Land  Transfer  Rules,  17  and 
following  (p.  3:38).  Purchasers  of  small  holdings  so  registered  will  be  registered 
with  absolute  title  as  a  matter  of  course,  under  sub-sect.  2  of  the  section  just 
referred  to. 
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3.  If  the  council  have  purchaser!  in  consideration  of  a  fee  farm  or 
other  rent  secured  by  a  condition  of  re-entry  or  otherwise,  whether 
under  section  13  of  the  Act  or  under  section  10  of  the  Lands  Clauses 
Consolidation  Act,  1845,  or  if  the  land  is  subject  to  any  incumbrance, 
or  if  it  be  known  that  the  mines  and  minerals  are  excepted,  the  fact 
sluiU  be  stated  and  sliort  particulars  given  in  the  statutory  declaration 
aforesaid  {b). 

4.  On  receipt  of  the  a])plication  the  aforesaid  statutory  declaration 
filial!  bo  filed  and  referred  to  on  the  register,  and  tlie  registrar  sliall 
register  the  county  council  as  proprietors  of  the  hind  for  the  purposes 
of  the  Act,  with  an  absolute  title,  if  satisfied  that  they  have  a  good 
holding  title,  or,  if  not  so  satisfied,  he  shall  register  the  county  council 
provisionally  pending  further  investigation,  with  such  other  title  as  is 
authorized  by  the  Land  Transfer  Act,  1H7.')  ;  and  in  the  Litt.r  case 
the  purchasers  from  tlie  county  council  shall,  pending  the  completion 
of  the  absolute  registration,  have  the  benefit  of  the  title  possessed  by 
the  county  council  at  the  time  of  their  provisional  registration,  and  on 
the  registration  of  such  purchasers  a  note  shall  be  made  on  the  register 

accordingly (i).  i    n  v 

5.  The  completion  of  the  registration  with  absolute  title  shall  be 
proceeded  with  or  may  be  allowed  to  stand  over  for  such  period  and 
subject  to  such  conditions  as  the  registrar  shall  direct  {b). 

6.  At  any  time  before  the  actual  registration  of  the  title  as  absolute 
any  person  may  lodge  a  caution  against  such  absolute  registration 
being  made,  similar  to  and  with  the  like  effect  as  a  caution  against 
entry  of  land  on  the  register. 

7.  The  title  of  the  county  council  may  be  registered  as  absolute  at 
such  time  after  the  appearance  of  the  advertisement  of  the  application 
as  the  registrar  shall  think  fit  (A). 

8.  In  the  event  of  any  sale  of  a  small  holding  by  the  county 
council,  being  either  a  part  or  the  whole  of  the  land  comiirised  in  a 
title,  during  the  period  between  the  provisional  registration  and  the 
completion  of  registration,  with  an  absolute  title,  the  county  council 
shall,  nevertheless,  proceed  to  complete  the  registration  with  absolute 
title  of  the  whole  of  tlie  land  comprised  in  the  provisional  registration, 
and  upon  such  comidetion  the  purchaser  of  the  small  holding  shall 
be  registered  as  proprietor,  with  an  absolute  title  of  the  purchased 
land  (A). 

11. — Investiaatmi  of  Title  under  Conveyancing  Counsel  outside  the 

Office. 

9.  If  at  any  time,  either  before  or  after  the  purchase  of  laud,  and 
either  before  or  after  the  leaving  of  a  formal  application  for  regis- 
tration, the  county  council  desire  to  have  the  title  investigated  through 
the  registry  with  a  view  to  registration  with  absolute  title,  they  may 
apply  to  the  registrar  for  a  reference  of  the  title  to  any  land  they 
have  purchased,  or  are  about  to  purchase,  to  a  conveyancing  counsel, 
and  the  registrar  shall,  if  he  thiuk  proper,  refer  them  to  such  con- 
veyancing counsel  (of  not  less  than  ten  years'  standing)  as  he  shall 
thiuk  fit(i). 


B. 


(i)  See  note  to  Rule  2,  preceding  page. 
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10.  The  title  shall  bo  investigated  by  such  counsel,  and  the  con- 
veyance ^if  not  already  settled)  shall  be  settled  by  him  under  the 
instructions  of  the  county  council,  and  shall  describe  the  projierty  by 
reference  to  the  Ordnance  map  (c). 

11.  If  the  application  for  registration  by  the  county  council  is  made 
after  the  execution  of  the  conve^-ance,  they  shall  leave  with  the  appli- 
cation a  report  on  their  title  signed  by  the  conveyancing  counsel  by 
"whom  the  investigation  was  made  (c). 

12.  Such  report  shall  state  whether  or  not  the  title  of  the  county 
council  appears  to  be  a  good  holding  title,  and  whether  or  not  there 
are  any  quabfications,  incumbrances,  conditions,  exceptions,  or  other 
matters  affecting  it,  which  ought  to  be  entered  on  the  register,  and,  if 
any,  the  details  thereof  (f). 

1 3.  The  registrar  may  act  on  such  report,  and  may  register  the  title 
as  absolute  or  qualified  accordingly,  but  if  it  appear  to  the  registrar 
that  the  title,  though  open  to  objection,  is  one  the  holding  under 
which  will  not  be  disturbed,  he  may  register  the  same  as  absolute  or 
otherwise  proceed  under  the  17th  section  of  the  Land  Transfer  Act, 
1875  {(■). 

14.  Where  the  title  has  already  been  investigated  by  any  such 
conveyancing  counsel  as  aforesaid,  the  county  council  may  request 
that  the  reference  be  made  to  such  counsel  if  the  registrar  so  think 
fit  (c). 

15.  Where  the  sale  has  been  completed  without  the  opinion  of  such 
conveyancing  counsel  as  aforesaid  being  taken,  the  title  may  be 
referred  and  proceeded  with  in  the  same  manner  as  above  prescribed, 
as  soon  as  the  application  for  registration  is  left  in  the  office  (c). 
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Holdings. 

16.  On  a  sale  of  a  small  holding  by  the  county  council,  the  instru- 
ment of  transfer  shall  be  in  Form  3. 

17.  Where  the  whole  of  the  purchase  money  is  not  paid  on  comple- 
tion, the  purchaser  shall  execute  a  charge  in  Form  4,  5  or  6,  with  such 
additions  and  modification  as  the  circumstances  may  require. 

18.  Such  charge,  so  executed,  shall  be  entered  on  the  register,  and 
shall  (subject  to  the  provisions  of  the  Act)  operate  in  all  respects  as  a 
charge  made  bj'  a  registered  proprietor  of  the  land,  and  may  be  dealt 
with  on  the  register  accordingly. 

19.  An  entry  shall  be  made  on  the  register  to  the  effect  that  the 
land  was  originally  acquired  under  the  Act,  giving  also  the  date  of 
the  sale  by  the  county  council,  and  showing  that  the  land  is  subject 
generally  to  such  of  the  restrictions  and  conditions  imposed  by  the  Act 
as  may  for  the  time  being  be  subsisting  (</). 

20.  Such  entry  may  be  modified  or  removed  with  the  consent  of  the 
county  council,  and  on  production  of  a  certificate  signed  by  the  clerk 
or  solicitor,  or  other  responsible  officer  of  the  said  council,  to  the  effect 
that  the  land  is  no  longer  subject  to  the  conditions  contained  in  sect.  9 


(c)  See  note  to  Rule  2  (p.  452). 

{d)  See  sect.  9  of  the  Small  Holdings  Act  (p.  145). 
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of  the  Act,  or  that  the  requirements  of  sect.  1 1  of  the  Act  have  been 
coinpliod  with  respoctivoly. 

21.  The  cost  of  tlio  hind  certificate  to  bo  issued  to  the  purchaser 
from  the  county  council  shall,  for  the  purposes  of  sect.  G,  sub-sect.  (1) 
of  the  Act,  be  included  in  the  costs  of  registration  of  title  (e). 

Paut  III.  Sales  uy  ok  with  the  Consent  of  the  County  Council 

UNDER  SECT.  9  OF  THE  AcT. 

22.  On  any  sale  made  by  the  county  council  under  sect.  9  of  the 
Act,  the  county  council  shall  have  power  to  transfer  the  land,  and  the 
instrument  of  tiansfer  shall  be  in  Form  7  or  to  the  like  effect. 

2o.  Tlie  provisions  hereinbefore  contained  (/)  as  to  the  creation  of 
incumbrances  by  the  first  purchaser  of  a  small  holding  shall  apply  to 
any  such  sale. 

24.  The  transferee  shall  be  registered  as  proprietor  (y),  and  suitable 
entries  and  cancellations  shall  be  made  on  the  register  according  to 
the  terms  of  the  transfer,  and  no  evidence  shall  be  required  by  the 
registrar  as  to  the  happening  of  any  of  the  events  mentioned  in  the 
said  sect.  9  as  giving  rise  to  the  powers  of  the  county  council,  or  the 
fullilment  of  any  of  the  provisions  in  that  section  contained. 

Part  IY.  Proceedings  on  the  Death  of  the  Proprietor  of  a 

Small  Holding  (A). 

25.  On  the  death  of  the  sole  proprietor,  or  of  the  survivor  of  several 
joint  registered  proprietors  of  a  small  holding,  the  registrar  may  enter 
the  executor  or  administrator  (if  any)  as  proprietor  in  the  j)lace  of  the 
deceased  proprietor  without  regard  to  the  beneficial  title. 

26.  The  ajjplication  for  such  registration  shall  be  in  Form  8. 

27.  In  the  exercise  of  his  power  as  registered  proprietor  of  the 
land,  such  executor  or  administrator  shall  be  a  trustee  for  all  persons 
beneficially  interested,  and  (except  for  purposes  of  registered  dealings 
for  value  with  the  land)  the  registration  of  the  executor  or  adminis- 
trator shall  not  affect  the  beneficial  ownership  of  the  land.^ 

28.  Production  of  the  probate  or  letters  of  administration  shall  be 
sufficient  proof  of  the  death  of  the  proprietor  and  of  the  execution 
and  validity  of  the  will,  or  the  fact  of  the  intestacy. 

29.  A  statutory  declaration  of  identity  in  Form  9  or  to  the  like 
effect  shall  be  the  only  additional  evidence  required. 

30.  Where  the  will  is  not  proved,  or  no  administration  is  taken 
out,  the  registrar  shall  proceed  as  prescribed  by  section  41  of  the 
Land  Transfer  Act,  1875. 

Part  Y.  Local  Officers. 

31.  The  registrar  may,  on  the  application  of  the  county  council, 
appoint  suitable  persons  as  local  registrars  for  the  purposes  of 
section  10  of  the  Act. 


(<■)  There  are  now  no  costs  for  Land  Certificates  issued  on  registrations. 
(/)  Rules  17,  18. 

0;)  With  absolute  title.     See  Act  of  1897,  s.  19  (p.  310). 

(//)  'Ihese  rules  must  now  bo  road  in  connection  with  Part  I.  of  the  Land  Transfer 
Act,  1897.  and  General  Rules  128  and  following  (p.  366). 

11  II  2 


456  The  Small  Holdings  Eules,  1892. 

32.  Every  persou  so  appointed  sliall  be  either  a  barrister  or  a 
solicitor,  or  an  officer  of  the  county  council,  or  a  district  registrar 
of  the  High  Court,  or  a  registrar  of  the  County  Court,  or  a  registrar 
of  an  existing  local  deed  registr}'. 

33.  The  local  registrar  shall  supply  information  to  the  owners  of 
small  holdings  and  other  persons  in  regard  to  all  matters  connected 
"with  registration  and  transfer  of  land  under  the  Act,  and  shall  give  all 
necessary  assistance  in  the  preparation  of  instruments  for  registration 
and  transfer  under  the  Act. 

34.  The  remuneration  of  the  local  registrar  shall  be  provided  by  the 
county  council,  and  shall  be  regulated  in  such  manner  as  they  shall 
determine. 

35.  A  reasonable  contribution  to  the  remuneration  of  the  local 
registrar  may,  for  the  purposes  of  sect.  6,  sub-sect.  (1)  of  the  Act,  be 
included  in  the  cost  of  registration  of  title. 

36.  The  persons  appointed  as  hereinbefore  mentioned  may  be  re- 
moved by  the  registrar  at  any  time  for  incompetence  or  failure  to 
perform  their  duties  in  a  satisfactory  manner,  or  (on  the  application  of 
the  county  council)  on  the  ground  that  the  amount  of  business  is 
insufficient  to  require  such  local  assistance. 

Part  VI. — Miscell.vneous. 

37.  "Where  the  land  purchased  by  the  county  council  is  already 
registered  with  an  indefeasible  title  under  the  Land  Eegistry  Act, 
1862,  or  with  an  absolute  title  under  the  Land  Transfer  Act,  1875,  the 
proceedings  under  these  rules  shall  be  modified  in  such  manner  as  the 
registrar  may  deem  convenient. 

38.  Every  instrument  of  transfer  or  charge  duly  executed  (/)  relating 
to  a  small  holding  shall  (so  far  as  consistent  with  the  Act)  take  effect 
as  a  conveyance  or  mortgage  by  deed,  and  the  provisions  of  the  Con- 
veyancing Act,  1881,  shall  take  efft-ct  accordingly,  except  as  varied  or 
negatived  in  the  instrument  or  by  these  rules. 

39.  So  long  as  land  is  registered  as  subject  to  the  Act,  no  transfer 
(including  a  transfer  by  the  registered  proprietor  of  a  charge)  or  charge 
shall  be  registered  without  the  consent  of  the  county  council,  testified 
by  their  concurring  in  the  execution  thereof  (/:). 

40.  On  any  sale  by  the  registered  proprietor  of  a  charge,  the  instru- 
ment of  transfer  shall  be  deemed  to  have  been  made  in  professed 
exercise  of  the  power  of  sale  (if  any)  implied  in  the  charge. 

41.  On  any  transfer  for  value  of  land,  made  by  the  registered 
proprietor  of  a  registered  charge  or  incumbrance  conferring  a  power 
of  sale,  it  shall  be  assumed  that  the  transfer  is  made  in  exercise  of  the 
power,  and  that  the  land  transferred  is  sold  free  from  the  charge,  and 
from  all  charges  registered  subsequently  thereto. 

42.  No  purchaser  of  land,  provisionally  registered  under  these 
rules,   or  registered  with  an  absolute  title,   shall  (in  the  absence  of 

(i)  All  transfers  and  charges  must  now  be  executed  as  deeds.  See  General  Rules 
156,  157,  158  (p.  378). 

(k)  See  pect.  9  (1)  (b)  of  the  Small  Holdings  Act  (p.  415).  As  a  charge  contains 
a  power  of  sale,  the  consent  of  the  county  council  is  necessary  to  its  registration 
in  order  to  insure  protection  for  their  right  of  veto. 
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express  stipulation  to  the  contrary)  require  any  further  title  beyond 
that  to  be  obtained  by  an  inspection  of  the  register,  or  a  certified 
extract  from,  or  copy  of  the  register  (to  bo  furnished  at  his  expense), 
and  a  statutory  declaration  (at  the  like  expense)  as  to  the  existence  or 
otherwise  of  matters  which  are  declared  by  sect.  18  of  the  Land 
Transfer  Act,  1875,  not  to  be  incumbrances  within  the  meaning  of 
that  Act  (/). 

48.  In  applying  the  3rd  and  Gth  sub-sections  of  sect.  83  of  the 
Land  Transfer  Act  of  187,5  to  small  holdings,  the  word  "registrar" 
shall  be  substituted  for  the  word  "  Court." 

44.  Any  land  on  which  a  county  council  has  advanced  money  under 
sect.  19  (m)  of  the  Act  may,  with  the  consent  of  the  county  council,  be 
registered,  provisionally  or  otherwise,  in  like  manner  and  with  the  like 
effect  as  hereinbefore  provided  with  respect  to  land  originally  acquired 
by  the  county  council  for  the  purposes  of  the  Act. 

45.  Where  land  is  sold  or  exclianged  by  the  county  council  under 
sect.  15  of  the  Act,  the  instrument  of  transfer  shall  contain  additions 
in  Form  10  or  to  the  like  effect. 

46.  On  receipt  of  surh  transfer,  the  registrar  shall  register  the 
transferee  without  further  inquiry  as  to  the  fulfilment  of  the  pro- 
visions of  the  said  section,  and  shall  cancel  all  references  to  the  Act 
that  may  have  been  entered  on  the  register  and  tliat  no  longer  affect 
the  land. 

47.  Except  as  varied  by  these  rule.",  the  existing  rules  made  under 
the  Land  Transfer  Act,  1875,  shall  apply  to  small  holdings. 

48.  These  rules  may  be  cited  as  the  Land  EegLstry  (Small  Holdings) 
Eules,  1892,  and  shall  commence  on  the  1st  of  October,  1892. 
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Form   1. — Jpplicadun   hy   a   County   Council  for  First  Registration  as 

Proprietors  of  Land  (n). 

LA^^)  Eegistry. 

Land  Ti'ansfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

The  County  Council  of  apply  to  Lo  registered  as  proprietors  with 

absolute  title  "of  the  land  shown  and  edged  with  rod  on  the  accompanymg 
map  marked  ,  which  land  is  also  comprised  in  the  accompanymg  con- 

veyance marked  ,  and  is  also  referred  to  in  the  accompanying  statutory 

declaration  marked 

Dated  the  of  ,  189     .  ^         .,  x 

{Signature  of  the  Clerk,  Solicitor,  ifcc,  to  the  Council.) 

The  address  for  service  of  the  said  Council  is  at 


(/)  As  the  purchaser  wiU  now  (under  the  Act  of  1897,  s.  19  (2),  p.  310)  always 
obtain  an  absolute  title,  this  provision  becomes  inoperative. 

(/«)  .S'i'r,  in  the  rules  :   "  17  "  seems  to  be  intended. 

(w)  This  form  will  probably  no  longer  be  used.  See  the  note  to  Small  Holdings 
Rule  2  (p.  452). 
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FoKM  2. — Stahitory  Declaration  to  accompany  Application  in  Form  1  (o). 

LaisT)  Eegistry. 
Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

In  the  matter  of  tlic  application  of  tlio  Countj-  Council  of 
I,  ,    of  ,    solicitor,    do    solemnly  and    sincerely    declare   as 

follows  : — 

I  acted  for  tlie  above-named  council  in  tlic  purchase  of  the  land  shown 
and  edged  with  red  on  the  map  marked  now  produced  and  shown 

to  me.  As  such  solicitor  I  examined  the  vendor's  title  in  manner  following 
[here  state  particulars  of  examination,  length  of  title  shown,  name  of 
counsel  (if  any)  employed,  special  conditions  (if  any),  comparison  of  abstract, 
name  and  address  of  vendor  and  vendor's  solicitor,  &c.,  &c.]. 

The  investigation  so  made  was,  in  my  opinion,  as  full  an  investigation 
of  the  vendor's  title  as  was  reasonably  possible  and  suitable  under  the 
circumstances  of  the  case. 

I  (or  the  said  counsel  where  employed)  advised  that  the  title  was  a  good 
holder's  title,  and  I  know  of  nothing  which  would  lead  me  to  suppose  that 
there  is  any  adverse  claim  in  existence  against  it. 

The  said"  land  has  been  duly  conveyed  to  the  said  council  (subject  to  the 
incumbrances,  leases,  conditions,  the  farm  rent,  &c.,  &c.,  set  forth  in  the 
schedule  hereto). 

From  the  above  consideration  I  am  able  to  state  that  the  said  council 
have  a  good  holding  title  to  the  said  land  (subject  as  aforesaid). 

The  Schedule. 
And  I  make,  &c. 

Form  ^.—Instrument  of  Transfer  on  a  Sale  of  a  Small  Holding 

hy  the  County  Council. 

Land  Eegistry. 

Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

of  ,189.     In  consideration  of  £  [and  »/ so  of  the  perpetual 

rent-charge  of  £  secured  by  instrument  of  even  date  herewith  or  other- 

vjise  as  provided  hy  sect.  6  of  the  Acf].     The  County  Council  of  hereby 

transfer  to  ,  of  ,  all  the  land  [shown  and  edged  with  red  on  the  map 

marked  ,  sealed  by  the  said  council  and  also  signed  by  or  on  behalf  of 

the  said  transferee  being  part  of  the  land]  comprised  in  the  title  above 
referred  to  for  the  purposes  of  a  small  holding  under  the  Small  Holdings 

Act,  1892. 

{The  seal  of  the  County  Councd.) 

FoEil  4. — Perpetual  lient-Charye  to  secure  part  of  Purchase- Money  for 

a  Small  Holdiny  {p). 

Land  Eegistry. 
Land  Transfer  Act,  1875,  and  SmaU  Holdings  Act,  1892. 
No.  of  Title, 

of  ,  189     .     To  secure  £  ,  part  of  the  purchase-money  of 

the  land  [shown  and  edged  with  red  on  the  map  marked  ,  signed  by 


(o)  See  note  (n)  to  Form  1,  p.  457. 

Ip)  Small  Holdings  Rule  17  (p.  458)  says  nothing  about  execution.    Presumably, 
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me,  being  part  of  the  land]  compriBcd  in  the  title  above  referred  to,  I, 

of  ,  heroby  charge  tlio  mud  land  Avitli  the  pajoneut  to  the  County  Council 

of  of  a  perpetual  ycarlyreut-churge  of  £  ,  payable  on  the 

of  ,  the  of  ,  in  every  j'ear. 

The  charge  will  bo  printed  on  a  doublii  folio,  similarlv  to  charges  mado 
under  the  Land  Registry  llules  of  1889,  to  be  obtained  at  the  registry. 

N.B.— Sect.  U  of  Conveyancing  Act,  1881,  combined  -with  Rule  38,  gives  neces- 
sary powcra  of  distress  and  entry. 


FoKM  5. —  Charcje  repayuhh  hy  JIalf-yearhj  Instalments  to  secure  jxirt 
of  Purchase-Money  for  a  Small  Iloldiny  [q). 

Laxd  Registry. 

Land  Transfer  Act,  1875,  and  Small  Uoldings  Act,  1892. 

Ni>.  of  Title, 

of  ,189     .     To  secure  £  ,  part  of  the  purcha.se-money  of 

the  land  [shown  and  odgod  with  red  on  the  ma])  marked  ,  signed  by 

me,  being  part  of  tlio  land]  comprised  in  the  title  above  refen-ed  to,  I,  , 

of         ,  hereby  charge  the  said  land  with  the  payment  to  the  County  Council 
of  of  the  sum  of  £  ,  payable  by  the  half-yearly  instal- 

ment of  £  with  interest  at  per  cent,  per  annum  on  the  amount 

for  the  time  being  remaining  unpaid  on  the  of  ,  and  the 

of  ,  in  every  year. 

The  charge  will  be  printed  on  a  double  folio,  similarly  to  charges  under 
the  Land  Registry  Rules  of  1889,  to  be  obtained  at  the  registry. 

N.B.— All  further  necessary  powers  arc  in  sects.  22  to  28  of  the  Land  Transfer 
Act,  and  Conveyancing  Act,  1881,  sects.  19  to  22,  and  Rules  38  and  40. 


FoEM  0. — Terminable  Annuity  to  secure  part  of  Purchase-Money  for  a 

Small  Holdiny  (j). 

Land  Registry. 

Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

of  189     .     To  secure  £  ,  part  of  the  purchase-money  of 

the  land  [shown  and  edged  with  red  on  the  map  marked  signed  bj'  me, 

being  part  of  the  land]  compiised  in  the  title  above  referred  to,  and  interest 
thereon  at  per  cent,  per  annum,  I,  ,  of  ,  hereby  charge  the 

said  land  with  the  jiayment  to  the  County  Council  of  of  an  annuity  of 

£  for  years  payable  half-yearly  on  the  day  of  and 

the  of  in  every  j-ear. 

The  charge  will  bo  printed  on  a  double  folio  similarly  to  charges  under  the 
Land  Registry  Rules  of  1889,  to  bo  obtained  at  the  registry. 

N.B. — Sect.  44  of  Conveyancing  Act,  1881,  combined  with  Rule  38,  gives  necessary 

powers  of  distress  and  entry. 


therefore   (Small  Holdings  Rule  47,  p.   457),   General  Rules   156,    157,    158  will 
apply,  and  these  instruments  must  be  executed  as  deeds  (p.  378). 
('/)  See  tlie  preceding  note. 
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Form  7. — Instrument  of  Transfer  on  Sale  bij  County  Council  tinder 
sect.  9  of  the  Small  Holdings  Act,  1892. 

Laxd  Registry. 
Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

of  189     .     In  consideration  of  £  [and  if  so  of  the  per- 

petual rent-charge  of  £  secured  by  instrument  of  even  date  herewith, 

or  othenrise  as  provi'hd  hi/  sect.  6  of  the  Ad],  and  by  \drtue  and  in  pursuance 
of  sect.  9  of  the  Small  Holdings  Act,  1892.     The  County  Council  of 
hereby  transfer  to  ,  of  ,  the  land  comprised  in  the  title  above 

referred  to  [fi-ee  from  the  charge  [s]  dated  the  of  ,  18     ,  and  the 

of  ,  18      ,   and  the   annuity  dated  the  of  ,  18      , 

reo-isterod  against  the  said  title  [as  the  case  may  be]],  and  free  from  the 
conditions  (b),  (c),  (d),  «S:c.,  of  sub-sect.  1  of  the  said  sect.  9  of  the  said  Act. 

{Seal  of  the  Council.) 

Form  8. — Application  for  Registration  of  the  Executor  or  Administrator 

of  a  Deceased  Proprietor. 

Land  Eegistry. 
Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

A.'B.,  of  ,  the  executor  [administrator]  of  C.  D.,  of  ,  deceased, 

the  registered  proprietor  of  the  above  title,  hereby  applies  for  registration  in 
his  place. 

Dated  the  of  ,  189     .  o  7-  •      ^ 

{Signature  of  Executor  [or  Administrator \  or  Ins  Solicitor.) 

PoRM  9. — Statutonj  Declaration  of  Identify  of  a  Testator  or  Intestate. 

Laxd  Eegistry. 
Land  Transfer  Act,  1875,  and  Small  Holdings  Act,  1892. 

No.  of  Title, 

I,  ,  of  ,  solemnly  and  sincerely  declare  as  follows : — 

I  knew  CD.  of  ,  the  testator  [intestate]  named  in  the  probate 

[letters  of  administration]  now  produced  and  shown  to  mo  marked 
The  said  C.  D.  was  to  the  best  of  my  knowledge  and  belief  the  same  person 
as  the  C.  D.  of  [registered  address],  named  in  the  register  under  the 

title  above  referred  to. 
And  I  make,  &c. 

FoRii  10. — Additions  to  Instrument  of  Transfer  on  Sale  under  sect.  15  of 

"  The  Small  Holdings  jlct.'' 

(1.)  After  "  In  consideration  of  £  "  add  "  and  by  virtue  and  in  pui'- 

suance  of  sect.  15  of  the  Small  Holdings  Act,  1892." 

(2.)  At  the  end  of  the  instrument  add  "to  hold  the  same  free  from  aU 
obligations  and  liabilities  under  or  by  reason  of  the  said  Act." 


Fee  Ukulk  fok  >Small  IIoldings.  -IGl 

LAND  REGISTRY. 

Land  Transfer  Act,  187."),  &  Small  Holdings  Act,  1892. 

RULE  (r). 

I,  Tlio  Rio-ht  IIonouraHo  Ilardingo  Stanley,  Baron  IlalsLuiy, 
Lord  lligli  Chancellor  of  Great  Britain,  witli  the  concurrence  of 
the  Treasury,  by  virtue  and  in  pursuance  of  the  Land  Transfer 
Act,  1875,  and  the  Small  Hohlings  Act,  180-2,  and  of  all  other 
powers  and  authorities  enabliuf^  in  that  behalf,  iJo  determine 
that  the  fees  to  bo  paid  in  the  Land  Registry  in  respect  of 
transactions  under  the  last  mentioned  Act  shall  be  regulated  as 
follows,  namely  : — 

Tlie  fee  for  provisional  registration  (to  be  paid  on  leaving  the 
application  for  registration)  shall  be  the  same  as  for  an  absolute 
title,  but  no  fees  shall  be  charged  on  the  complete  registration  of 
the  same  as  absolute  (-s) . 

The  fee  payable  on  the  registration  of  a  purchase  of  a  small 
holding  on  first  transfer  from  the  County  Council  shall  be  V/. 
in  the  £  (/),  and  no  registration  fee  shall  be  payable  in  respect 
of  any  charge  made  by  such  purchaser  in  favour  of  the  County 
Council  as  part  of  the  purchase  arrangement  if  left  for  registration 
Avithin  three  months  of  the  registration  of  such  purchaser. 

Tlipfro  char(ji'((hle  on  the  issue  of  a  land  certificate  in  respect  of  the 
first  transfer  of  a  small  holding  for  a  value  exceeding  £300  and  not 
exceeding  £1,000,  //'  applied  for  Kithin  three  months  of  the  first 
registration  of  the  purchaser,  shall  be  5s.  (u). 

In  all  otlier  respects  the  Fee  Orders  for  the  time  being  in  force  in 
the  Land  Registry  shall  apply. 

Dated  this  15th  of  August,  1892. 

HALSBURY,  C. 

We  certify  that  tliis  rule  is  made  with  the  concurrence  of  the 
Treasury. 

Rlo-npd  I  G-FORGE  J.  GOSCHEN. 
"        i  HERBERT  EUSTACE  MAXWELL. 


(r)  It  is  not  quite  clear  whether  this  Order  is  not  intended  to  be  superseded  by  the 
Fee  Order  of  27  October,  1898  (p.  438). 

(v)  As  to  provisional  rejjistration,  see  ante,  Rule  4,  Small  Holdings  Rules,  1892 
(p.  453),  and  note.  County  councils  can  now  (under  sect.  19  of  the  Act  of  1897, 
p.  310)  bo  registered  with  a  possessory  title,  the  present  ad  talornn  fee  for  which 
is  the  same  as  that  here  prescribed  for  provisicmal  registration,  but  owing  to  the 
remission  of  all  inuidcntal  expenses  effected  by  Rule  1  of  the  uew  Fee  Order  (p.  436), 
the  tot  il  amount  payable  is  cousiilerably  reduced. 

(/)  These  fees  arc  lower,  in  all  values  to  which  small  holdings  are  likely  to 
attain,  than  those  ordinarily  chargeable. 

(i<)  No  fees  are  now  payable  for  land  certificates.  See  Act  of  1897,  s.  8, 
sub-s.  5  (iv). 
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COMPULSORY  KEGISTRATION  IN  LONDON. 


ORDEE  IX  COUNCIL  declaring  that  Registration  of 
Title  to  Land  is  to  be  Compulsory  on  Sale  in  the 
several  specified  Portions  of  the  County  of  London, 
ON  specified  Dates. 


At  the  Coui-t  at  Windsor,  the  18th  day  of  July,  1898. 

Present : 
The  Queen's  Most  Excellent  Majesty  in  Council. 

Pursuant  to  the  20th  section  of  the  Land  Transfer  Act,  1897, 
Her  Majesty,  by  and  with  the  advice  of  Her  Most  Honourable 
Privy  Council,  is  pleased  to  order  and  declare,  and  it  is  hereby 
ordered  and  declared,  with  respect  to  the  County  of  London,  as 
follows : — 

Registration  of  title  to  land  is  to  be  compulsory  on  sale  in  the 
several  portions  of  the  county  mentioned  in  the  first  column  of  the 
Schedule  hereto,  on  and  after  the  respective  days  mentioned  in 
the  second  column  of  the  same  Schedule. 

In  this  Order  "Parish"  means  a  place  for  which  a  separate 
poor-rate  is  or  can  be  made,  or  for  which  a  separate  overseer  is  or 
can  be  appointed,  and  the  boundaries  of  each  such  parish  shall  be 
those  constituted  and  limited  at  the  date  of  this  Order. 

This  Order  may  be  amended  or  added  to  or  repealed  by  Order 

in  Council. 

J.  H.  HARRISON. 

The  Schedule. 


Portions  of  the  County. 


The  parishes  of  Hampstead,  Saint  Pancras,  Saint 
Marylebone,  and  St.  George's,  Hanover  Square. 

The  parishes  of  Shoreditch,  Bethnal  Green,  Mile- 
end  Old  Town,  Wapping,  Saint  George's-in-the 
East,  Shadwell,  Katcliff,  Limehouse,  Bow,  Brom- 
ley, and  Poplar. 

The  remainder  of  the  Coimty  (not  including  the 
City  of  London)  north  of  the  centre  line  of  the 
River  Thames  except  North  Woolwich. 

The  remainder  of  the  County  not  including  the 
City  of  London. 

The  City  of  London 


Days  on  and  after  ■which 

Registration  of  Title  to  Land  is  to 

be  compulsoiy  on  Sale. 


1st  November,  1898  («). 
1st  March,  1899. 


1st  October,  1899. 


1st  January,  1900. 
Ist  July,  1900. 


{a)  See  next  Order. 
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ORDEll    IN    COUNCIL  postponing  the   commencement  of 

Compulsory  Registration. 


At  the  Court  at  Balmoral,  the  20th  day  of  October,  1898. 

Present : 
The  Queen's  Most  Excellent  Majesty  in  Council. 

"Whereas  it  is  expedient  that  the  operation  of  the  Order  in 
Council  dated  the  18th  of  July,  1898,  and  made  pursuant  to  the 
Land  Transfer  Act,  1897,  should  be  postponed :  Now  it  is  hereby 
ordered  and  declared  tliat  the  said  Order  is  to  be  read  and  to  take 
effect  as  if  instead  of  the  words  "  first  of  November,  1898,"  the 
words  "  first  of  January,  1899,"  had  been  inserted  in  the  Schedule 
thereto. 

A.  W.  riTZROY. 


4G4  LAND  KEGISTRY  ACT,  1891. 


LAND    REGISTRY   (MIDDLESEX    DEEDS)    ACT,    1891 

(54  &  55  YicT.  c.  64). 


Schedule  1,  paragraph  14 : — (14.)  Any  person  deriving  title  under 
an  instrument  (capable  of  registration  under  the  Acts  relating  to  the 
Middlesex  Registry)  which  confers  on  him  the  right  to  apply  for 
registration  with  a  possessory  title,  of  the  land  comprised  in  it 
under  the  Land  Transfer  Act,  1875,  may,  at  his  option,  either 
reo-ister  a  memorial  of  an  instrument  under  the  Acts  relating  to 
the  Middlesex  Registry,  or  apply  for  registration  with  possessory 
title  under  the  Land  Transfer  Act,  1875.  Such  registration  shall, 
when  completed,  bear  the  same  date  as  the  application,  and  render 
unnecessary  the  registration  of  the  instrument  under  the  Acts 
relating  to  the  Middlesex  Registry. 

No  fee  shall  be  paid  on  such  application  other  than  the  fee  for 
the  registration  under  the  Land  Transfer  Act,  1875,  and,  if  the 
application  is  made  by  a  purchaser,  no  declaration  as  to  possession 
shall  be  required. 

In  the  event  of  an  absolute  title  being  afterwards  applied  for 
and  obtained,  allowance  shall  be  made  for  the  fees  payable  on  the 
registration  with  possessory  title. 


EFFECT  OF  NOTICE  UNDER  MIDDLESEX  ACTS.  4Go 


APPENDIX  I. 


AS  TO  THE  EFFECT  OF  NOTICE  UNDER  THE  MIDDLESEX 

EEGISTRY  ACTS.^' 

The  preamblo  and  first  section  of  the  Act  of  1708  (7  Anne,  cap.  20), 
are  as  follows  : — 

A7i  Act  for  the  public  rcyistering  of  Deeds,  Conveyances,  and  Wills,  and 
other  Incumbrances,  ivhich  shall  be  7nade  of  or  that  may  affect  any 
Honors,  Manors,  Lands,  Tenements,  or  Hereditaments  ivithin  the 
County  of  Middlesex,  after  the  2dth  of  September,  170'J. 

"Whereas  Ly  the  dilTerent  and  secret  ways  of  conveying  lands,  tene- 
ments, and  hereditaments  such  as  are  ill  disposed  have  it  in  their 
power  to  commit  frauds,  and  frequently  do  so,  by  means  whereof 
several  persons  (who  through  many  years  industry  in  their  trades  and 
employments,  and  by  great  frugality,  have  been  enabled  to  purchase 
lauds,  or  to  lend  moneys  on  land  security),  have  been  undone  in  their 
purchases  and  mortgages  by  prior  and  secret  conveyances  and  fraudu- 
lent incumbrances,  and  not  only  themselves  but  their  whole  families 
thereby  utterly  ruined  :  For  remedy  whereof,  may  it  please  your  most 
Excellent  Majesty  (at  the  humT)le  request  of  the  justices  of  the  peace, 
gentlemen,  and  freeholders  of  the  County  of  Middlesex),  that  it  may 
be  enacted  ;  and  be  it  enacted  by  the  Queen's  most  Excellent  ^lajest}-, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  iu  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  a  memorial  of  all  deeds  and  conveyances 
•which  from  and  after  the  29th  of  September,  1709,  shall  be  made  and 
executed,  and  of  all  wills  and  devises  in  writing  made  or  to  bo  made 
and  published,  where  the  devisor  or  testatrix  shall  die  after  the  said 
29th  of  September  of  or  concerning  and  whereby  any  honors,  manors, 
lands,  tenements,  or  hereditaments  in  the  said  county  may  be  anyway 
affected  iu  law  or  ecjuit}',  may  bo  registered  in  such  manner  as  is 
hereinafter  directed  ;  and  that  every  such  deed  or  conveyance  that 
shall  at  any  time  after  the  said  29th  of  September  be  made  and  exe- 
cuted shall  be  adjudged  fraudulent  and  void  («)  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  unless  such  memo- 
rial thereof  be  registered  as  by  this  Act  is  directed  before  the  regis- 
tering of  the  memorial  of  the  deed  or  conveyance  un<ler  which  such 
subsequent  purchaser  or  mortgagee  shall  claim  ;  and  that  every  such 
devise  by  will  shall  be  adjudged  fraudulent  and  void   against  any 

*  This  Appendix  is  an  extract  from  Brickdalo  on  the  Law  and  Praetice  respecting 
the  Re<risti'ati()ii  oi  Deeds  in  the  Countj'  of  Middlesex  under  the  Middlesex  Deeds 
Acts  (Waterlow  &  Sous,  1892),  and  is  reprinted  by  kiud  permission  of  Messrs. 
Waterlow  &  Sous. 
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subsequent  purclaaser  or  mortgagee  for  valuable  consideration  unless 
a  memorial  of  such  will  hi 
as  is  hereinafter  directed. 


a  memorial  of  such  will  he  registered  at  such  times  and  in  such  manner 


(a)  Fraudulent  and  Void. — At  law,  these  words  of  the  Act  were  construed  strictly, 
and  all  unregistered  instruments  were  postponed  to  registered,  irrespective  of  any 
question  of  notice  {Doe  d.  Kohinson  v.  AUsop,  5  B.  &  Aid.  142,  Abbott,  C.  J.,  and 
Ct.  1821\  but  in  equity  the  unregistered  purchaser  has  always  been  able  to  obtain 
relief  where  he  can  fix  the  registered  claimant  with  notice  of  his  prior  right. 

This  limitation  of  the  words  of  the  iirst  section  is  due  to  the  preamble,  which 
shows  the  object  of  the  Act  to  be  merely  the  protection  of  purchasers  against  prior 
(^eeret  conveyances,  that  is,  conveyances  of  which  they  have  no  knowledge  at  the 
time  when  they  complete  their  own. 

The  law  of  notice  generally  will  be  found  fully  stated  and  discussed  in  White  and 
Tudor  [Le  Xeve  v.  Le  Nere),  7th  ed..  Vol.  2,  p.  175  ;  Dart,  6th  ed.,  p.  965  ;  Sugden, 
V.  i:  P.,  Hth  ed.,  p.  755;  Coote,  5th  ed.,  p.  S30  ;  Fisher,  5th  ed.,  para.  1057,  and 
many  other  text-books.  The  following  is  a  statement  of  the  authorities  affecting 
its  application  to  Registry  Acts. 

In  Lord  Forbes  v.  Denikon  (sometimes  cited  as  F.  v.  Kihoii),  4  Ero.  Pari.  Ca.  189 
(House  of  Lords,  affirming  Middleton,  L.  C.  Ir.  1722),  a  registered  settlement  was 
postponed  to  a  prior  unregistered  lease,  notice  of  which  had  been  given  to  the  agent 
of  the  parties  during  the  negotiations.  In  Cliival  v.  Niclioh,  1  Eq.  Ca.  Abr. 
63,  para.  7,  and  1  Str.  664  (Exchequer  Chamber,  Gilbert,  C.  B.  1725),  a  registered 
purchaser  was  postponed  to  an  unregistered  annuity  which  he  had  known  of,  and 
paid,  as  concerned  for  the  vendor  in  the  management  of  some  of  his  affairs. 

So  in  Blades  v.  Blades,  1  Eq.  Ca.  Abr.  358,  para.  12  (King,  L.  C.  1727),  "a  case 
between  two  pm-chasers  of  lands  in  Yorkshire,  where  the  second  purchaser,  having 
notice  of  the  first  purchase,  but  that  it  was  not  registered,  went  on,  and  purchased  the 
.same  estate,  and  got  his  purchase  registered  ;  yet  it  was  decreed,  that  having  notice 
of  the  first  purchase,  though  it  was  not  registered,  bound  him,  and  that  his  getting 
his  own  purchase  first  registered  was  a  fraud,  the  design  of  those  Acts  being  only  to 
give  parties  notice,  who  might  otherwise,  without  such  registry,  be  in  danger  of 
being  imposed  upon  by  prior  purchase  or  mortgage,  which  they  are  in  no  danger 
of  when  they  have  notice  thereof  in^any  manner,  though  not  by  the  registry."  (The 
above  is  the  whole  report.) 

On  the  other  hand,  in  Iline  v.  Dodd,  2  Atk.  275  (Hardwicke,  L.  C.  1741),  it  was 
held  that  to  postpone  a  registered  instrument  and  break  in  upon  an  Act  of  Parlia- 
ment, the  evidence  of  notice  must  be  very  clear — clearer,  it  would  seem,  than  in 
similar  cases  where  a  registry  is  not  in  question,  but  how  much  clearer  it  is  not 
easy  to  define.     (&f  further,  below,  "(3.)    Constructive  Notiee.'^ 

It  will  be  observed  that  the  above  four  cases  were  all  decided  within  thirty-three 
years  of  the  passing  of  the  Middlesex  Registry  Act  ;  their  authority  has  always 
been  upheld,  and  they  also  contain  every  matter  of  principle  applicable  to  the 
subject.  The  later  cases,  of  which  a  review  is  appended,  contain  examples  of  their 
application  in  practice. 

The  classification  of  notice  here  adopted  is  that  suggested  by  Lord  Chelmsford, 
3  De  G.  &  J.  p.  554. 

(1.)  Express  Notice  to  Principal. — In  F.i/re  v.  Dolphin,  2  Ball  &  B.  (Manners,  L.  C. 
Ir.  1813),  a  registered  grantee  admitted  having  heard  of  "  some  such  settlement" 
when  he  made  his  purchase,  and  his  registered  conveyance  was  postponed  to  the 
Eettlement,  though  unregistered. 

In  Fold  V.  White,  16  Beav.  120  (Romilly,  M.  R.  1852),  a  conversation  (proved) 
in  which  the  mortgagor  had  told  the  mortgagee  that  there  were  previous  charges, 
was  held  fatal  to  the  mortgagee's  registered  priority  :  see  also  liohinson  v.  Jf'ood- 
uard,  4  De  G.  &  S.  562,  below,  pp.  467,  468. 

(2.)  Express  Notice  to  Agent — Imputed  Notice  to  PrincijJal. — In  F.e  Neve  v.  Le  Neve, 
Amb.  436  ;  3  Atk.  646  (more  fully)  ;  and  1  Ves.  64  (Hardwicke,  L.  C.  1747),  a 
registered  settlement  made  on  a  second  marriage  was  postponed  to  unregi.stered 
articles  made  on  the  prior  marriage  ;  the  husband's  solicitor,  who  also  acted  for 
the  wife  in  the  second  case,  knowing  of  the  former  settlement  at  the  time  he  pre- 
pared the  latter  (Lord  Romilly  says,  L.  R.  6  Ch.  App.  679,  n.,  that  the  lady  knew, 
too,  but  the  case  was  not  decided  on  this  ground).  This  case  is  often  spoken  of  as 
having  introduced  the  doctrine  of  "  constructive  "  notice  into  matters  of  this  kind, 
but  this  is  incorrect.  In  the  first  place,  notice  to  an  agent  is  not  properly  classed 
with  "  constructive,"  but  rather  with  "  actual  "  notice  (of  which,  under  the  name 
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of  "imputed,"  it  forms  a  variety),  and,  in  the  next  place,  the  exact  point  had 
already  been  decided  by  the  House  of  Lords  in  the  Irish  case  of  I.urd  ForUs  v. 
Denistvn  above  cited,  and  mentioned  by  Lord  Hardwicke  in  his  judfjrm'jnt. 

In  Sheldon  v.  Vox,  '1  Amb.  G'24  (Northing'ton,  L.  C.  17C:i),  the  owner  of  the  laud, 
having  already  mortgaged  it  by  unregistered  deed,  further  mortgaged  it  by  regis- 
tered deed  to  other  persons,  acting  himself  in  the  matter  as  their  "counsel  and 
agent."  His  kuDwledge,  as  laudowner,  of  the  former  unregistered  mortgage  was 
imputed  to  his  I'lients,  and  their  registered  security  was  postponed  to  it. 

Tlie  same  einnimstaiice  of  a  barrister  or  solicitor  being,  or  posing  as,  the  owner 
of  the  laud,  and  thereby  becoming  the  vehicle  of  notice  of  the  real  title  to  a  regis- 
tered purchaser  for  whom  he  acts,  occurs  in  Marjorihaiths  v.  Ilmoi'lcn,  Dru.  22 
(Sugden,  L.  C.  Ir.) ;  Itorkc  v.  Lloyd,  13  Ir.  Ch.  Rep.,  N.  S.  273  (Longfield,  J.  1802)  ; 
Ih-udlcif  V.  Riches,  y  Ch.  D.  189  (Fry,  J.  1878),  (where  it  was  further  laid  down  that 
the  rule  applies  equally  where  it  is  to  the  solicitor's  interest  to  conceal  the  truth  as 
in  other  cases,)  and  lie  li'cir,  HoUinijicorlh  v.  U'iUing,  58  L.  T.  792  (Chitty,  J.  1888). 
In  TiiitstuU  V.  Trappcs  {Gosluu/'s  case),  3  Sim.  301  (Shadwell,  V.-C.  1829),  the 
same  solicitor  acted  in  two  transactions.  The  first  recited  an  unr(gist<-rod  judg- 
ment. This  was  held  to  be  proof  of  knowledge  in  the  solicitor,  suttieient  to  affect 
his  client  in  the  second  transaction,  notwithstanding  registration. 

In  KixoH  V.  llnimllon,  2  Dru.  &  Wal.  301  (Pluuket,  L.  C.  Ir.  1838),  the  same 
solicitor  acted  for  the  first  (unregistered)  incumbrancer,  for  the  owner  of  the  land, 
and  for  the  second  incumbrancer,  who  was  registered.  Held,  though  an  interval 
of  foiu"  years  had  elapsed  between  the  two  transactions,  and  though  the  mere  fact 
of  the  second  incumbrancer  having  advanced  his  money  on  the  security  was  proof 
(under  the  circumstances)  that  the  solicitor  ha  1  uot  actually-  told  him  of  the  first 
charge,  the  registered  priority  was  destroyed.  This  latter  circumstance  was  again 
held  to  be  immaterial  in  Rollnnd  v.  Ihirt,  (3  Uh.  App.  G78  (Hatherley,  L.C.  reversing 
Romilly,  M.ll.),  provided  the  solicitor  was  uot  engaged  in  a  scheme  of  actual  fraud, 
as  in  Kennedy  v.  (jrtcn,  3  M.  &  K.  G99.  -SVcalso  Itubinxon  v.  Jl'oodirard,  stated  below. 
On  the  other  hand,  the  application  of  some  of  the  above  cases  (but  not  lie  Weir, 
which  was  in  1888)  is  inoditi^»d  by  the  Conveyancing  Act,  1882,  s.  3  (1),  which 
coniiues  imputed  notice  to  cases  where  the  knowledge  came,  or  ought  to  have 
come,  to  the  agent  (a  such,  and  in  the  same  transaction.  The  section  is  retrospective, 
sub-s.  (4). 

In  Re  Stephen,  Ir.  Rep.  10  Eq.  282  (Ormsby,  J.  1875),  notice  was  not  imputed  to 
a  registered  purchaser  through  his  agent  where  the  agent  made  an  untrue  state- 
ment of  fact  to  him. 

(3.)  Constructive  Notice. — AYhere  the  circumstances  are  suggestive  of  inquiry,  or 
■where  inquiry  is  designedly  oniittcd  to  avoid  the  risk  of  notice. 

In  Hine  v.  Dodd  (2  Atk.  275),  as  akeady  stated,  Lord  Hardwicke  held  that  notice 
must  be  very  clear,  in  order  to  postpone  a  registered  deed.  On  this,  a  number  of 
decisions  have  been  engrafted,  which  are  given  below.  It  will  be  seen  that  at  one 
time  there  was  a  considerable  readiness  to  let  in  constructive  notice  wherever  the  facts 
were  clear.  But  the  latest  decisions  — notably,  Jessel,  M.  R.,  in  Lee  v.  Clulton,  45 
L.  J.  Ch.  43  (afHrmed  on  appeal,  46  L.  J.  Ch.  48) — seem  adverse  to  admitting  con- 
structive notice,  ffs  muh,  in  registration  cases  at  all ;  nothing  less  than  express  notice 
to  principal  or  agent,  ov  fraud,  being  allowed  to  vitiate  a  registei-ed  purchase. 

In  Miirtincz  v.  Cooper,  2  Russ.  198  (Eldon,  L.  C.  182{)),  a  solicitor  who  produced  a 
deed  to  the  purchaser's  solicitor,  informed  the  latter  that  a  portion  of  the  purchase- 
money  would  be  paid  to  certain  persons  other  than  the  vendor.  The  fact  of  the 
conversation  was  denied  by  the  purchaser's  solicitor,  but  a  jury  found  that  it  had 
taken  place.  There  was  no  other  notice  or  circumstance  of  suspicion.  The  whole 
purchase- money  was  paid  to  the  vendor,  iind  the  purchaser's  conveyance  was 
registered.  Lord  Eldon  held  that  this  was  "negligence  amounting  to  fraud,"  and 
that  the  registered  purchaser  was  thereby  affected  with  constructive  notice  of  a 
heavy  unregistered  mortgage,  held  by  the  persons  alluded  to  by  the  solicitor  who 
produced  the  deeds. 

In  Rochard  v.  Fulton,  1  Jo.  &  Lat.  413  (Sugden,  L.  C.  Ir.  1844),  a  duly  registered 
incumbrancer  had  received,  or  had  been  offered,  a  copy  of  a  memorial  of  a  prior 
deed  which  stated  some,  but  omitted  others,  of  the  material  contents.  Held,  that, 
even  supposing  the  memorial  defective  for  the  purposes  of  the  Registry  Acts,  and 
the  deed  therefore  unregistered,  yet  that  the  subsequent  registered  incumbrancer 
was  affected  with  constructive  notice  of  the  actual  deed,  and  of  all  its  contents. 

In  RobiusoH  v.  ll'ooduurd,  4  De  G.  &  S.  5G2  (Knight-Bruce,  V.-C.  1851),  direct, 
imputed,  and  constructive  notices  of  a  judgment  (registei*ed  in  Conmion  Pleas  only) 
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■were  charged  against  (and  denied  by)  a  suLsequcnt  registered  purchaser — the 
constrxxctive  notice  being  by  reason  that  a  search  had  been  made  in  the  Common 
Pleas  registry.  All  these  points  being  held  material,  an  issue  as  to  the  facts  \vas 
directed";  but,  the  matter  being  compromised,  no  further  decision  was  obtained. 

In  Iformnhl  v.  Maithnid,  35  L.  J.  Ch.  69  (Stuart,  V.-C.  1866),  the  persons 
entitletl  under  an  ante-nuptial  marriage  settlement,  where  not  only  no  investigation 
of  the  settlor's  title  was  made,  but  no  inquiry  even  had  been  made  for  the  settlor's 
title  deeds,  were  held  guilty  of  such  ne<rlect  as  to  let  in  constructive  notice  of  a 
prior  unregistered  equitable  charge.  This  case  was  commented  on  in  The  Agra 
Bank  v.  Barry,  7  L.  R.  (E.  &  I.),  App.  p.  loO,  but  in  a  guarded  manner,  which  left 
the  point  above  stated  intact. 

On  the  other  hand,  it  was  held  in  the  last-mentioned  case,  that  where  there  is 
not  actual  notice  [to  principal  or  agent]  mere  negligence  to  take  all  possible  pre- 
cautions is  not  so  fatal  in  a  register  county  as  where  there  is  no  register,  and  will 
not  destroy  priority  obtained  by  registration,  unless  so  reckless  as  to  convey  a 
suspicion  of  actual  "fraudulent  intent  (Cairns,  L.  C,  7  L.  R.  (Eng.  &  Ir.  App.) 
148,  149).  A  person  is  guilty  of  gross  negligence  who  does  not  register  ;  hence  it  is 
difScult  for  such  a  one  to  make  anything  of  negligence  in  his  opponent  (Lord 
Hatlierley,  ihid.  155,  156).  A  purchaser's  "duty"  (so  called)  of  inquiring  for 
deeds  is  not  for  the  protection  of  possible  latent  titles,  but  for  his  own  secm-ity.  _  If 
he  omits  it,  the  fact  requires  explanation,  to  show  that  he  is  not  purposely  avoiding 
knowledge,  but  that  is  all ;  and  the  existence  of  a  .statutory  regi.ster  is  a  very 
materialcircum.stance  in  such  explanation.  (Lord  Selborne,  ibid.  p.  157  ;  see  also 
Jessel.  M.  R.,  45  L.  J.  Ch.  43.) 

There  are,  accordingly,  several  cases  in  which  the  point  of  constructive  notice  has 
been  ?^«successfully  raised  against  registered  purchasers,  in  some,  at  least,  of  which 
the  aUeeration  would  probably  have  been  successful  in  a  non-register  county. 

(i.)  Canes  uherc  the  Evidence  has  vol  been  considered  clear  within  the  rule  of  Hine  v. 
Dodd — besides  that  case  itself. 

Jolland  V.  Staiitbridqe,  3  Ves.  jr.  478  (Arden,  M.  R.  1797)  ;  Wyatt  v.  Baruell  19 
Ves.  435  (Grant,  M.  R.  1815);  Chadwick  v.  Tamer,  1  Ch.  App.  310  (Turner  and 
Knight- Bruce,  L.JJ.  1866).  These  cases  are  all  rather  involved  and  cannot  be 
usefully  abridged. 

(ii.)  Where  omissions  or  nerjlccts  of  the  registered  purchaser  tccre  proved  or  admitted, 
hut  xcere  not  considered  grave  enough  to  fix  him  with  constructive  notice  : — Omission 
to  examine  carefully  a  parcel  of  deeds  handed  to  him  by  his  own  solicitor  as  "  the 
title  deeds"  from  which  the  last  conveyance  had  been  abstracted  ;  Neve  v.  Pennrll, 
2  H.  &  M.  171  (P.  Wood,  V.-C.  1863).  Omission  to  inquire  as  to  tlie  terms  of  a 
tenancy  (in  occupation),  which  might  have  been  registered,  but  was  not  ;  Rcilbj  v. 
Gnrnett,  Jr.  Rep.  7  Eq.  9,  1  (C.  A.  Ir.  1872).  Non-examination  of  title  in  pre- 
paring a  marriage  settlement  (a  reasonable  excuse  being  given  for  the  absence  of 
the  title  deeds)  ;  Agra  Bank,  Limited  v.  Barry,  7  L.  R.  (Eng.  &  Ir.  App.)  135 
(Cairns,  L.C.,  and  Lords  Hatherley  and  Selborne,  1874).  Abstention  from  inquiry 
of  first  mortgagee  (found  on  register)  as  to  state  of  mortgage  debt,  which  woxild 
have  led  to  discovery  of  an  unrcgistereil  further  charge  ;  Credland  v.  Totter,  10  Ch. 
App.  8  (Cairns,  L.  C,  James  and  Mellish,  L.JJ.,  affirming  Bacon,  "V.-C.  1874).  A 
creditor,  on  taking  a  mortgage  for  an  existing  debt,  makes  no  inquiry  as  to  title,  or 
as  to  deeds,*  though  knowing  that  some  (for  a  reason  assigned)  were  not  in  the 
pos.se.s.-ion  of  the  mortgagor;  Lee  v.  Chiton.  46  L.  J.  Ch.  48  (James,  Mellish  and 
Baggallay,  L.JJ.,  affirming  Jessel,  M.  R.  1876).  In  a  small  purcha.se— under  50/. 
— pm-chaser's  solicitor  made  no  investijratiim  of  title  ;  Kettlciccll  v.  TFafson,  21  Ch. 
D.  685  (Frj',  J.  1882)  ;  on  appeal,  26  Ch.  D.  501. 

Further  illustration  of  the  strivgth  of  the  general  rule  as  to  notice  avoiding  Registra- 
tion.—li  further  proof  be  needed  of  the  .strength  of  the  rule  (as  to  notice  generally 
avoiding  the  priority  conferred  by  Refri.ster  Acts),  it  may  be  mentioned  that  it  has 
been  extended  by  analogy  to  an  Act  relating  to  evictions  in  Irehind  (8  Geo.  1,  o.  2) 
(iSiddalph  V.  St.  John,  2  Sch.  &  Lef.  521  (Redcsdale,  L.C.  Ir.,  1805)),  to  the  registra- 
tion of  judgments  under  4  &  5  W.  &  M.  c.  20,  s.  3,  and  7  &  8  W.  &  M.  c.  36, 
B.  3  {LJavis  v.  Lord  Strathmore,  16  Ves.  419  (Eldon,  L.C.  1810)),  and  to  the  registra- 
tion of  annuities  under  18  &  19  Vict.  c.  15,  s.  12  {Greaves  v.  Tofield,  14  Ch.  D.  563, 


*  This  is  not  necessarily  at  variance  with  Wormald  v.  Maitland—ior  there  the 
consideration  was  an  intended  marriage.  Here  the  debt  was  an  existing  one,  and 
the  creditor  took  what  he  coxdd  get. 
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Jamee,  Bagga.Wa.j  and  BramwcU,  L.JJ.  1880).  Tlie  rule  also  obtains  in  tlie 
United  States: — "Notice  of  a  prior  unrecorded  deed  takes  tlie  case  out  of  the 
statute,  because  a  purcha-ser  cannot  bo  considered  as  purchasing  in  good  faith." 
GoodowiKjh  V.  ]Farren,  o  Saw.  494. 

Further  distinctions  as  to  Notice  and  Registration. 

(i.)  Registration  is  not  in  itself  Constructive  Notice*— Bedford  v.  Backhouse  or 
Batch ux,  '•>  Eq.  Ca.  Abr.  G15,  para.  12  (King,  L.  C.  1730);  Wrightson  r.  Hudson, 
ibid.  (Jekyll,  M.  II.  17:37)  ;  Murecock  v.  Dickens,  Amb.  G78  (Camden,  L.  C.  1708)  ; 
Citor  V.  bjole,/,  1  Cox,  182  (Thurlow,  L.  C.  1785);  Williams  v.  Sorrdl,  4  Ves.  439 
(Loughborough,  L.  C.  1799)  ;  I'ndirwood  v.  Lord  Courtoicn,  2  Sch.  &  Lef.  64  (Redes- 
dale,  L.  C.  Ir.  1804);  fFiscman  v.  Wesllaml,  1  Y.  &  J.  117  (Exeh.  Ch.  182(3);  Re 
Russell  Road  rurchase-monojs,  12  Eq.  78  (Malins,  V.-C.  X^'X)— unless  the  register  is 
searched  for  the  period  containing  the  instrument  in  question  ;  Bushell  v.  Bushell, 
I  Sch.  &  Lef.  90  (Redesdale,  L.  C.  Ir.  1803) ;  Hodgson  v.  JJcan,  2  Sim.  &  St.  221 
(Leach,  V.-C.  1825).  Consequently,  a  registered  second  mortgagee  should  not  omit 
to  give  notice  to  the  first  mortgagee  ;  Jlnlfurd  v.  Btwkhousc,  as  above.  Nor  can  the 
registered  assignee  of  a  mortgage,  who  omits  to  give  notice  to  the  mortgagor,  avoid 
allowing  payments  made  by  the  latter  to  the  original  mortgagee  in  consequence. 
Williams  y.'.Sorrcll,  as  above.  Tacking  is  also  available  against  a  mesne  registered 
incumbrancer  under  the  same  circumstances  as  in  counties  where  there  is  no  register 
{Cator  v.  Cooleg,  as  above  ;  Re  Russell  Road,  as  above)  ;  though  qurnrc,  in  the  latter 
case,  whether  an  assignment  of  the  last  two  days  of  a  term  is  a  sufficient  legal 
estate  for  the  purposes  of  tacking. 

(n.)  (Jn  the  decision  that  the  Register  is  Notice  if  searched,  it  appears  to  follow  that 
even  a  defective  registration  might  thus  operate  as  notice  so  far  as  it  goes.  Rochard 
V.  Fulton,  1  Jo.  &  Lat.  413  (Sugden,  L.  C.  Ir.  18-14),  seems  an  authority  for  so 
thinking,  for  there  a  copy  of  a  defective  memorial  was  the  vehicle  of  actual  notice. 
It  is  also  pointed  out  in  Latouche  v.  Lord  Dunsany,  (1  Sch.  &  Lef.  137  (Brady,  L.  C. 
Ir.  1803),  that  to  make  the  register  (generally)  notice  would  protect  deeds  men- 
tioned thereon  whether  duly  registered  or  not,  and  the  remark  will  apply  also  to  the 
case  now  supposed.  The  point  does  not  appear  to  have  been  raised  in  our  Courts, 
but  in  Schults  v.  2Ioore,  1  McLean,  520  (U.S.  Circuit  Court,  1839),  it  was  held 
contra,  that  where  a  statute  makes  recording  constructive  notice  (and  the  present 
example  is  much  the  same  thing),  and  "  a  pm-chaser  is  to  be  charged  with  construc- 
tive notice  from  the  mere  registration  of  a  deed,  all  the  substantial  requisites  of  the 
law  should  be  complied  with,"  p.  527. 

(ill.)  As  to  Notice  bctiueen  Completion  and  Registration.— By  analogy  to  the  rule  as 
to  acquisition  of  the  legal  estate  (k:no\s-n  as  the  tabula  in  naufragio),  it  follows  that 
where  notice  of  a  prior  unregistered  right  is  not  received  till  after  the  completion  of 
a  transaction,  the  registration  will  bo  efficacious  notwithstanding  ;  and  so  decided, 
as  to  a  mortgage,  in  Mine  v.  Dodd,  2  Atk.  275  (Hardwicke,  L.  C.  1741)  ;  a  marriage 
settlement,  Elseg  v.  Lutyens,  8  Ha.  159  (Wigram,  V.-C.  1850) ;  and  a  sale,  Reillg  v. 
Garnett,  Ir.  Rep.  7  Eq.  1  (C.  A.  1872). 


*  There  is  a  dictum  of  Lord  Hardwicke' s  in  Hine  v.  Bodd,  to  the  effect  that  the 
reo-ister  is  notice  to  everybody.  2  Atk.  275  (1741).  This  was  cited  in  Morccock  v. 
Lttckens,  but  was  doubtless  considered  to  mean  merely  that  the  register  operated  by 
u-ai/  of  notice  in  aU  cases,  which  was  the  only  point  needed  for  the  decision. 


B. 
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APPENDIX  II. 

AS  TO  WHETHER  A  MORTGAGEE  OF  UNREGISTERED 
LAND  IN  A  COMPULSORY  DISTRICT  SHOULD  REGIS- 
TER A  CAUTION  UNDER  SECT.  GO  AGAINST  THE 
REGISTRATION   OF   THE  LAND. 


It  -svill  bo  remembered  tliat  the  existence  of  an  incumbrance  is  uo 
impediment  to  registration  (Act  of  1875,  sect.  5,  p.  132;  sect.  11, 
p.  140),  and  consequently  a  mortgagor  might  conceivably  register  bis 
equity  of  redemption,  with  absolute  or  possessory  title,  without^  the 
knowledge  of  his  mortgagee.  With  regard  to  absolute  title,  it  is  so 
extremely  improbable  that  the  registrar  would  accept  the  title  without 
production  of  the  title  deeds,  which  the  mortgagee  holds,  that  the 
possibility  of  his  doing  so  may  almost  be  neglected.  But  in  the  case 
of  possessory  title  the  improbability,  though  not  so  complete,  is  so 
considerable  as  to  make  the  danger  almost  infinitesimal ;  because, 
although  an  applicant  for  possessory  title  may  apply  either  on  a  pur- 
chase deed  or  on  a  statutory  declaration  (Rule  17,  p.  338),  he  will 
not  be  registered  until  he  has  produced  some  proper  title  deed  to  be 
marked  under  sect.  72  of  the  Act  of  1875  ;  and  it  may  be  taken  for 
granted  that  the  registrar,  notwithstanding  the  discretion  given  to  him 
by  the  amendment  of  that  section  (Act  of  1897,  Sched.  1,  p.  325,  and 
Rule  22,  p.  340),  will  not  generally  be  satisfied  without  having  pro- 
duced to  him  a  purchase  deed  to  be  marked,  unless  some  very  good 
reason  for  its  non-production  is  forthcoming.  Tlie  applicant,  there- 
fore, either  must  disclose  the  fact  that  his  title  deeds  are  in  the  custody 
of  his  mortgagee — in  which  case  it  will  be  the  invariable  practice  of 
the  registry  to  communicate  immediately  with  the  mortgagee — or  must 
make  a  false  declaration  that  the  deeds  have  been  lost  or  destroyed : 
a  course  which  would  subject  him  to  a  heavy  penalty  (Act  of  1875, 
sect.  101,  p.  215),  and  for  which  there  woidd  seldom  be  any  adequate 
motive. 

In  practice,  therefore,  it  would  seem  that  a  mortgagee  of  unregistered 
land,  who  holds  the  title  deeds,  may  rely  upon  receiving  notice  of  the 
registration  of  the  land  without  registering  a  caution.  On  receiving 
notice,  he  should  either  apply  for  registration  as  proprietor  of  the 
incumbrance  under  Rule  121,  and  so  obtain  a  certificate  of  incum- 
brance  (Rule  126,  p.  368),  or  he  should  stipulate  for  the  custody  of 
the  lancl  certificate.  Where  there  are  no  title  deeds,  or  where  a  prior 
incumbrancer  holds  them,  a  caution  would  probably  be  advisable. 

It  should,  however,  be  pointed  out  that,  if  registration  of  the  equity 
of  redemption  should  be  effected,  while  it  would  not  affect  the  mort- 
gagee's title,  yet  by  reason  of  the  issue  of  the  land  certificate  to  the 
mortgagor,  who  might  afterwards  lose,  abscond  with,  or  destroy  it,  the 
mortgagee  might  be  put  to  considerable  inconvenience  in  realising  his 
security  by  sale;  for  under  sect.  8  of  the  Act  of  1897  (p.  290),  and 
Rule  101  fp.  362),  nothing  could  be  done  without  either  the  production 
of  the  certificate  or  the  somewhat  expensive  and  dilatory  process  of 
an  application  for  a  new  one  under  sect.  8,  sub-sect.  3  (pp.  292,  293). 
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PRKrKDEXTS. 


APPLICATIONS  FOn  FIRST  REGISTRATIOX. 

I. 

Application  for  Registration  of  Leasehold  Land*  with  a 
Possessory  Title.     (Rules  43,  44,  51,  5G.) 

\_IIca(U)ig  as  Form  1,  p.  414.] 

A.  WiiKRE  THE  Lease  is  for  a  Term  of  Years,  or  for 
Years  determinable  ox  a  Life  or  Lives. 

(i)  Where  ihe  lease  is  in  tlic  applicant's  possession  or  control. 

I,  A.  B.  of  &.C.,  hereby  apply  to  be  registered  as  proprietor, 

■witli  a  possessory  title,  of  the  leasehold  land  iu  the  parish  of 

comprised  in  the  accompanying  lease,  for  the  residue  of  the  lease- 
hold estate  thereby  demised.  The  value  of  the  said  leasehold 
estate  (with  all  improvements)  does  not,  to  the  best  of  my  belief, 

exceed  £ . 

[to  be  signed  hy  the  applicant  or  It  is  solicitor,  and  to 
he  accompanied  hy  the  lease  and  a  copy  thereof.'] 

-[Sl-OTE. — The  form  will  apply  to  a  sub-lease.  Where  tlie  lease  does 
not  coutain  suflicicnt  particulars  to  identify  the  land  on  the  ordnance 
map,  insert  after  "demised" — 

The  land  comprised  in  the  lease  is  shown  and  edged  with 

red  on  the  accompanying  plan. 

The  form  will  apply  to  a  lease  and  reversionary  lease  registered 
together  under  Eule  56  (p.  347),  substituting  "  leases  "  for  "  lease." 

(ii)  Where  ihe  lease  is   not  in  the  applicant's  possession  or 
control. 
As  aJ)()ve  (i),  -suhstituting  for  "accompanying  lease" — "lease  a 
copy  of  which  accompanies  this  application." 


*  For  freehold  laud,  see  Form  1  in  the  Rules  (p.  414). 
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(iii)  \Nhere  a  part  only  of  the  land  comprised  in  the  lease  is  to 
be  registered.'^' 
As  above  (i),  inserting  after  the  name  of  the  pariah — "comprised 
in  the  accompanying  assignment,  being  part  of  the  land." 

Notes. — A  copy  of  the  assignment  should  accompany  the  applica- 
tion. 

"Where  the  original  lease  distinguishes  various  plots,  and  demises 
separate  terms,  with  separate  rents,  as  to  each,  this  form  will  apply 
without  alteration. 

Where  the  original  lease  does  not  so  distinguish,  but  the  rent  has 
been  subsequently  apportioned  (with  or  without  the  concurrence  of 
the  lessor),  the  fact  should  be  stated  as  follows  :  — 

The  rent  of  £ payable  under  the  said  lease  has  been 

apportioned  [?/&o,  with  the  concurrence  of  the  lessor],  and  the 
sum  of  £ only  is  payable  in  respect  of  the  land  com- 
prised in  this  application  \j)r  the  whole  of  the  rent  payable 
under  the  said  lease  has  been  apportioned  [//'  .so,  with  the 
concurrence  of  the  lessor]  to  the  land  comprised  in  this  appli- 
cation, or  to  other  land  not  comprised  in  this  ajiplication] . 

[N.B. — It  icould  be  advisable  to  file  a  copy  of  the  document 
effecting  the  apj^ortiomnent.'] 


B.  Where  the  Lease  is  for  a  Life  or  Lives. 

The  above  forms  A  will  apj)!//,  suhstituting  for  "leasehold  estate  " 
the  words  "  estate  and  interest,"  and  for  "  demised "  the  word 
"  granted,"  and  in  A  (iii)  for  "  assignment  "  the  word  "  convey- 
ance." 


*  This  form  does  not  apply  to  a  sub -lease  of  part  of  the  land  in  a  superior 
lease.     As  to  these  latter,  see  (i)  above. 
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II. 

Statement  f  optional),  on  registration  with  Possessory  Title,  as  to  Leases, 
Incumbrances,  Conditions  and  other  Burdens.     (Rule  iN.j 

Land  Registry. 

Land  Transfer  Acts,  1875  and  1807. 

District . 

Parish . 


No.  of  application . 

The  land  [or  lease]  is  subject  only  to  the  following  leases  [or 
sub-leases],  incumbrances,  conditions  and  other  burdens. 

1.  Lease,  dated  &c.,  to  A.  B.  of  &c.  [of  the   part  edged  with 

yellow  on  the  accompanying  plan*],  for years  from  the 

of ,  18—. 

[Or,  ten  leases,  all  dated  &c.,  to  A.  B.  of  &c.  of  the  respective 
parts  edged  in  yellow  and  numbered  1  to  10  on  the  accompanying 
plan,*  for years  from  the of ,  18 — . 

[Or,  u-licre  the  IcaHc^  are  not  all  alihe — The  following  leases  affect- 
ing the  respective  portions  edged  and  numbered  in  yellow  on  the 
accompanying  plan.* 


No. 
on  Plan. 


Date 
of  Lease. 


Original  Lessee. 


Term. 


[Agreements  for  leases  should  be  stated  in  the  same  manner  as 
leases.'] 

2.  Mortgage  in  fee,  dated  &c.,  to  A.  B.  of  &c.  for  £ and 

interest. 

[Or,  by  demise  for  a  term  of years  from  the of , 

18—,  to  A.  B.  of  &c.,  to  secure  £ and  interest. 

[Or,  by  sub-demise  of  the  said  term,  less  the  last  three  days 
thereof,  dated  SiC,  to  &c. 

[Or,  by  assignment  of  the  said  term,  dated  &c.,  &c.] 

And  a  fm-ther  charge,  dated  &c.,  in  favour  of  C.  D.  (to  whom 
the  said  mortgage  was  transferred)  of  £ and  interest. 


*  The  plan  requii-ed  by  Rule  17  (p.  338)  can  be  used  for  tliis  purpose. 
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£ part  of  the  principal  sum  secui'ed  by  tlio  said  mortgage 

[and  further  charge]  has  been  paid  off. 

The  said  mortgage  is  [and  furtlier  charge  are]  now  vested  in 
C.  F.  of  &c. 

3.  ^lemorandum  of  deposit  of  title  deeds,  dated  &c.,  to  the 

Bank,  to  secure  £ and  interest. 

4.  The  following  restrictive  covenants  contained  in  a  deed  dated 
&c.  and  made  between  A.  B.  of  &c.,  and  C.  D.  of  &c.  {Cop//  the 
covenants.) 

5.  Agreement  dated  &c.  with  A.  B.  of  &c.  to  the  effect  that  no 
right  to  light  or  air  shall  be  acquired  by  means  of  the  window 
{describe  if),  and  that  the  same  shall  be  blocked  up  again  when 
required  by  the  said  A.  B. 

\_0r,  as  to  the  use  of  the  passage  {describe  if  by  reference  to  the 
plan  if  possible') . 

\0r,  as  to  a  right  of  drainage  {describe  it  by  reference  to  the  plan  if 
p)Ossible.'] 

6.  Eight  of  way  [drainage,  &c.]  granted  \or  reserved]  by  deed 
&c.  in  favour  of  A.  B,  of  &c.,  his  heirs  and  assigns,  the  owners  for 

the  time  being  of  the estate  {fill  in  short  particulars  by  reference 

to  the  plan  if  j)ossible) . 

7.  The  death  duties  payable  on  the  death  of  A.  B.  of  &c.,  who 

died  on  the of ,  18 — ,  and  whose  will  was  proved  in  the 

principal  registry  on  the •  of ,  18 — ,  by  0.  I),  of  &c.,  and 

E.  F.  of  &c. 

8.  The  debts,  legacies  and  annuities  charged  by  the  will  of  A.  B. 
of  &c.,  proved  {^^c,  as  in  Ho.  7). 

[Or,  a  legacy  of  £ to  C.  D.  of  [and  the  duty  thereon  at 

per  cent.],  charged  by  the  will  of  A.  B.  of  &c.  proved  {^r.,  as 

in  No.  7). 

[Or,  //  the  legacies  and  annuities  arc  numerous:  The  following 
legacies  and  annuities  [and  duties  thereon]  charged  by  the  will 
of  A.  B.  of  &c.  proved  {Sfc,  as  in  No.  7). 

Legacies  : — £ to  C.  D.  of  &c. 

£ to  E.  F.  of  &c. 

Annuities  : — £ to  Gr.  H.  of  &c. 

£ to  I.  J.  of  &c. 

[and  the  duties  payable  thereon,  amounting  to  £ ]. 
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III. 

Application  for  Registration  of  Settled  Land  with  a 
Possessory  Title,     (liulos  G8 — 7'2.) 

Add  to  Form  1  (p.  414) — And  I  also  apply  for  the  registration 
of  the  following  inhibition  and  restriction  [_^//  in  the  propoiicd 
inliihitioii  and  rrHtricfiuii~\. 

At  the  foot,  add — We,  0.  D.  of  &c.,and  E.  F.  of  &c.  {the  j)orsonH 
named  in  the  inhibition  and  rent  fiction,  and  the  other  2)e)'son.s,  if  any, 
u-hone  eonsent  or  eonciirrence  is  neeesnar;/  to  a  .sate  tjf/  the  applicant) 
hereby  consent  to  the  above  application. 

[to  be  siyncd  by  C.  D.  and  E.  F.  and  the  other  persons, 
if  any.'] 

If  a  coiiy  of  the  settlement  is  to  be  filed  (Rule  72,  p.  352),  it  should 
be  made  as  directed  in  liulo  251  (p.  105)  and  the  original  should  be 
left  for  comparison. 


IV. 

Application  for  Registration  of  Leasehold  Land*  with  an 

Absolute  Title,  t 

A.    "Where  the  Application  comprises  the  avhole  of 
THE  Land  included  in  the  Lease. 

\_IIcadiny  as  in  Form  1,  p.  414.] 

I,  A.  B.,  of  &e.,  hereby  apply  to  be  registered  as  proprietor, 

with  absolute  title,  of  the  leasehold  land  in  the  county  of and 

parish  of  ,  consisting  of  {Jill  in  short  p)artieulars  of  the  land 

sufficient  to  identify  it),  for  the  residue  of  the  leasehold  estate 
demised  [or,  in  the  case  of  a  lease  for  a  life  or  lives,  of  the  estate  and 
interest  granted]  by  a  lease  dated  &e.  and  made  between  &c.,  the 
value  of  which  (with  all  improvements)  does  not,  to  the  best  of 

my  belief,  exceed  £ .     Dated  &c. 

[to  l)e  sifjned  by  the  applicant  or  his  solicitor,  and  to  be 
accompanied  by  the  lease  and  abstract  of  title.] 


*  The  form  \\  ill  appl}'  to  a  .'^ub-lease,  and  to  a  lease  and  reversionary  lease 
registered  togetlur  iiiidtr  Rule  o()  (p.  347).  sub.stitutinp  "Icat-es"'  for  "lease." 

t  The  form  of  application  -will  be  the  same,  whetber  the  lessor's  title  is  showu 
or  not. 
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Statutory  Declaration  by  Lessor  on  an  Application  to  Register 
Leasehold  Land  with  Absolute  Title.     (See  p.  88.) 

\_Hcading  as  in  Form  14.] 

I,  A.  B.,  of  &c.,  solemnly  and  sincerely  declare  tliat  I  was,  at 
tlie  date  of  the  lease  dated  &c.  and  made  between  &c.,  now  pro- 
duced and  shown  to  me  marked  A,  beneficially  entitled  to  an  estate 
in  fee  simple  in  the  land  comprised  therein  free  from  incumbrances 
{or,  if  there  were  incumhranees,  mhstitute  for  "  free  from  incum- 
brances "  the  words  "  and  that  the  only  incumbrance  affecting  the 
land  was  a  mortgage  [or  charge]  dated  &c.  and  made  «S:c.,  then 
vested  in  C.  D.  of  &c.). 

[In  the  case  of  a  sub-lease,  created  out  of  registered  leasehold  land, 
follow  the  above  form  down  to  "  shown  to  me  marked  A,"  and  con- 
tinue "  absolutely  entitled  for  my  own  benefit  to  the  leasehold  land 
out  of  which  the  said  lease  was  granted  free  from  incumbrances  " 
[or  as  above'].~\ 

[Where  the  lease  was  granted  under  a  power,  statutory  or  otherwise, 
say  "  that  the  lease  dated  &c.,  and  made  between  &c.,  now  produced 
and  shown  to  me  marked  A,  was  duly  granted  by  me  under  a 
power  contained  in  a  settlement  dated  &c.  and  made  between  &c. 
[or  will  &c.,  or  as  tenant  for  life,  or  a  person  having  the  powers 
of  a  tenant  for  life,  within  the  meaning  of  the  Settled  Land  Acts 
[or  as  the  case  may  be'].'] 

[to  be  declared  by  the  lessor,  and  to  be  accompanied^ 
where  the  lease  is  granted  under  a  p)Ower,  with 
documentary  evidence  in  siipp)ort.] 
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VI. 

Application  for  Registration  of  a  Manor.     (Rule  62.) 
As  Form  1  or  'S, pp.  414,  415,  insertiiuj  after  "title  of  the"  the 

jcords — "  ;Manor  or  reputed  manor  of  in  the  parish  of 

and  count}'  of ,  the  demesne  lands  of  which  (otlier  than  lands 

held  by  copy  of  court  roll)  arc  shown  and  edged  with  red  on  the 
accompanying  plan." 


Yir. 

Notice  of  Objection  to  the  Registration  of  an  Absolute 
Title.     (Rule  35.) 

\_n.eadinfj  as  in  Form  13,7;.  418.] 

A.  13.,  of  &c.,  hereby  gives  notice  that  he  objects  to  tlie  applica- 
tion above  referred  to,  on  the  ground  that  \_fill  in  the  (jrounda  of 
the  oI{jcctioii~\. 

\_to  be  signed  by  A.  B.  or  his  solicitor.^ 

If  the  address  of  A.  B.  is  not  in  the  United  Kingdom,  an  address 
for  service  in  the  United  Kingdom  must  be  added. 


478 


CONTRACTS  AND  CONDITIONS  OF  SxVLE. 

VIII. 

Contract  for  Sale  of  a  Freehold  House,  Part  of  an  Estate  Registered 
with  Absolute  Title,  subject  to  a  Lease. 

Ax  Agreement  made  between  A.  B.,  of  &c.  (hereinafter  called  the 
vendor),  of  the  one  part,  and  C.  D.,  of  &c.  (hereinafter  called  the 
purchaser),  of  the  other  part,  whereby  it  is  agreed  as  follows  : — 

1 .  The  vendor  will  sell  and  the  purchaser  will  purchase  for  an 
estate  in  fee  simple  in  possession  free  from  incumbrances  except  as 
hereinafter  mentioned  for  the  sum  of  £5,000,  All  that  messuage 

or  dwelling-house  situate  in  the  parish  of and  known  as  313, 

Mount  Street. 

2.  The  premises  hereby  agreed  to  be  sold  form  part  of  an  estate, 

]Sfo. ,  in  the  Land  Eegistry  district  of  London,  of  which  the 

vendor  is  registered  as  OTNTier  with  an  absolute  title.  The  purchaser 
having  inspected  the  land  certificate  relating  to  the  said  premises, 
and  been  furnished  with  a  proper  authority  to  inspect  the  register, 
has  paid  to  the  vendor  tlie  sum  of  £500  as  a  deposit,  and  will 
pay  the  balance  of  the  purchase-money  to  the  vendor,  or  as  he  shall 

direct,  on  the day  of next,  at  the  office  No. , , 

of  Messrs. ,  the  vendor's  solicitors,  at  which  time  and  place  the 

purchase  shall  be  completed. 

3.  All  outgoings,  &c. 

4.  If  from  any  cause,  &c. 

5.  The  premises  are  sold  subject  to  all  easements,  quit-rents,  &c., 
affecting  the  same,  if  any  such  subsist,  but  the  vendor  is  not  aware 

of  any. 

6.  The  premises  are  sold  subject  to  and  with  the  benefit  of  an 
indenture  of  lease,  under  which  the  premises  are  held  by  the  present 

tenant  for  the  unexpired  residue  of  a  term  of years.     The 

counterpart  of  the  said  lease  having  been  produced  to  the  pur- 
chaser, he  shall  be  deemed  to  have  notice  of  all  its  contents  and  of 
the  rights  and  liabilities  of  the  tenant  thereunder. 
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7.  The  purchaser,  having  inspected  the  vendor's  land  certificate, 
shall  not  be  entitled  to  any  abstract  or  other  evidence  of  title  than 
such  as  may  be  afforded  by  an  inspection  of  the  register,  and  a 
statutory  declaration,  to  be  f  ui-nished  by  the  vendor  or  his  solicitor, 
if  the  purchaser  requires  it,  at  tlio  purchaser's  own  expense,  that 
the  promises  are  not  subject  to  any  of  the  liabilities,  rights,  and 
interests  mentioned  in  the  18th  section  of  the  Land  Transfer  Act, 
187o,  other  than  the  lease  above  mentioned. 

8.  As  to  mode  of  completion,  see  Precedents  XVI.  and  XI V.,  post, 
p.  481. 

9.  If  the  purchaser  should  fail  or  neglect,  &c. 


IX. 

As  to  Matters  dealt  with  in  Section  16  of  the  Act  of  1897. 

The  vendor  will,  if  required,  produce  to  the  pm-chaser  his  land 
certificate,  and  will  forthwith  furnisli  the  purchaser  with  written 
authority  to  inspect  the  register,  or  will,  if  required,  and  at  the 
purchaser's  expense,  furnish  him  w'ith  an  ofiieially  certified  copy  of 
the  register  [or  extract  from  the  register  containing  all  entries  re- 
lating to  the  land].  The  vendor  is  not  aware  of  the  existence  of  any 
adverse  rights  or  liabilities  of  the  lands  declared  by  the  Land 
Transfer  Acts  not  to  bo  incumbrances  [other  than  those  stated  in 
the  particulars],  and  he  will,  if  required,  but  at  the  purchaser's  ex- 
pense, furnish  him  with  a  statutory  declaration  to  that  effect. 


On  Sale  of  Land  registered  with  a  Possessory  Title,  where  no  Title 
prior  to  the  Registration  is  to  be  shown. 

The  land  was  on  the of ,  18 — ,  registered  with  pos- 
sessory title,  on  the  occasion  of  a  purchase  from  A.  B.  of  Sic, 

which  was  completed  by  a  deed  of  conveyance,  dated  the of 

,  18 — ,  and  made  between  the  said  A.  B.   of  the  one  part, 

and  C.  D.  of  &c.  [or,  {f  so,  the  present  vendor]  of  tlie  other  part. 
The  title  will  commence  with  that  conveyance. 

[Or,  the  land  was  on  the of ,  18 — ,  registered  in  the 

name  of  A.  B.  of  &c.  [or,  if  so,  of  the  vendor]  with  a  possessory 
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title,  on  which  occasion  a  statement  as  to  incumbrances  was  made 
by  the  said  A.  B.  \_or  the  vendor],  and  was  filed  in  the  registry,  to 
the  effect  that  [insert  the  effect  of  the  statement  and  continue  : — 

(i.)  If  the  statement  ctoes  not  disclose  any  incumbrance,  8fc.  u-ithin 
Hide  18  {p.  339),  proceed  as  folio ics : — The  title  shall  commence 
with  the  statement,  and  the  purchaser  shall  assume,  without  any 
fiu-ther  or  other  evidence,  that  the  said  statement  was  correct  and 
complete,  and  that  there  was  not  subsisting,  or  capable  of  arising 
at  the  date  of  the  said  statement  or  of  the  first  registration,  any 
estate,  right,  or  interest  adverse  to,  or  in  derogation  of,  the  title  of 
the  said  A.  B.  [or  the  vendor,  if  he  was  the  first  registered  pro- 
prietor], and  shall  not  make  any  requisition,  or  take  any  objection 
as  to  any  matter,  document,  or  thing  prior  to  the  date  of  the  said 
registration.] 

(ii.)  If  the  statement  discloses  some  incumbrance,  Sfc. — The  purchaser 
shall  be  entitled  to  an  abstract  relating  only  to  such  estates, 
rights  or  interests  adverse  to,  or  in  derogation  of,  the  title  of  the 
said  A.  B.  \_or  the  vendor]  as  appear  on  the  said  statement,  and 
shall  assume,  without  any  further  or  other  evidence,  that  [as  above 
(i.)  doH-n  to  "  A.  B."]  other  than  as  appears  on  the  said  statement, 
and  shall  not  \_as  above  (i.)  to  end,  adding']  w^hether  the  same  shall 
appear  on  or  be  mentioned  in  the  abstract,  or  otherwise  howsoever.] 

\_0r,  the  land  was  on  the of ,  18 — ,  registered  in  the 

name  of  A.  B.  of  &c.  [or  of  the  vendor]  with  a  possessory  title,  on 
which  occasion  a  statement  was  made  by  the  said  A.  B.  [or  vendor] 
and  was  filed  in  the  registry,  to  the  effect  that  [insert  the  effect  of 
the  statement].  The  vendor  believes  the  statement  to  be  a  full  and 
correct  statement  of  all  estates,  rights,  and  interests  adverse  to,  or 
in  derogation  of,  the  title  of  the  said  A.  B.  [or  of  his  title]  sub- 
sisting or  capable  of  arising  at  the  time  of  the  said  registration, 
and  will,  if  recj^uired,  and  at  the  purchaser's  expense,  make  a 
statutory  declaration  to  that  effect.  The  purchaser  shall  not 
require  any  other  evidence  of  the  completeness  or  correctness  of 
the  said  statement,  or  of  the  non-existence  of  any  such  adverse 
estates,  rights,  or  interests. 

Or,  if  tlie  statement  icas  merely  to  the  effect  that  there  urrc  no  incum- 
brances, leave  out  "  a  full  and  connect  statement  of  all,"  a)id  insert 
instead  "  correct,  and  that  there  were  no."] 
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XI. 

The  like,  where  Title  prior  to  the  Eegistration  is  to  be  shown. 

(i.)  Where  there  were  no  incnmbranves  at  the  time  of  the  possessor/, 
registration  : — 

The  land  was  on  the of IS—  registered  with  a  pos- 
sessory title.  The  title  will  commence  with  [>itate  the  coinmenecment 
of  the  title],  and  will  be  deduced  down  to  the  time  of  the  said 
registration,  the  remanidcr  of  the  abstract  will  consist  of  a  copy 
of  the  register. 

(ii.)  irhere  a  statement  of  inciunhranccs  was  filed  under  Rule  18, 
and  discharges  of  some  of  the  stated  incumbrances  have  been  registered: — 

Begin  as  above  (\.)  and  add  after  "as  from  which  date  the  abstract," 
the  following — "  as  regards  the  devolution  of  the  title  to  the  freehold 
{or,  to  the  said  lease)  shall  consist  of  a  copy  of  the  register.  As 
to  such  incumbrances  subsisting  at  the  date  of  the  said  registration 
as  have  since  been  discharged,  the  purchaser  shall  not  be  entitled 
to  any  other  title  or  evidence  of  their  discharge  than  a  copy  of 
the  entry  in  the  register  of  tlicir  discharge,  and  shall  assume, 
without  any  further  or  other  evidence  than  such  entry,  that  the 
same  were  duly  discharged  and  were  properly  cancelled  on  the 
register,  and  shall  not  make  any  requisition  or  take  any  objection 
in  respect  of  such  incumbrances.  And  in  the_  case  of  such  of  the 
said  incumbrances  as  are  entered  on  the  register  as  having  been 
discharged,  the  purchaser  shall  assume,  without  any_  evidence,  that 
they  were  discharged  by  the  person  beneficially  entitled  to  the  fee 
simple  (or  to  the  said  lease),  and  that  the  legal  estate  (if  any) 
outstanding  in  the  mortgagee  was,  on  such  discharge,  merged  in 
the  statutory  estate  of  the  registered  proprietor,  and  is  now  vested 
in  the  vendor.  As  to  such  of  the  said  incumbrances  as  are  not 
entered  on  the  register  as  having  been  discharged,  an  abstract  of 
title  will  be  furnished  showing  the  devolution  of  the  same  down  to 
the  present  date." 

(iii.)  Where  there  were  incumbrances  at  the  time  of  the  possessory 
registration,  but  no  statement  as  to  incumbrances  teas  filed  : — 

Begin  as  above  (ii.)  and  add  after  "  a  copy  of  the  register  "  the 
following— ''  An  abstract  of  title  will  be  furnished  showing  the 
discharge  of  the  same  or  the  devolution  thereof  down  to  the  present 
date." 

XII. 

On  Sale  of  Land  Registered  with  a  Qualified  Title. 

The   land   is   registered  subject  to  the  following  qualification 

[insert  the  qualification].     The   purchaser    shall   not   require    any 

evidence  in  regard  to  the  matters  therein  mentioned  as  excepted 

from  the  effect  of  registration. 
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XIII. 

Condition  of  Sale  of  a  Lease  for  a  Life  or  Lives  where  there  is  a 
Qualification  as  to  the  Lessor's  Title. 

The  land  is  registered  subject  to  the  following  qualification  : — 

"  The  lessor's  title  to  grant  the  lease  is  excepted  from  the  effect 

of  registration."     The  pui'chaser  shall  not  require  any  evidence  in 

regard  to  the  lessor's  title,  but  shall  assume  that  the  lease  was 

validly  aud  proi3erly  granted. 

Note. — This  condition  is  not  required  where  the  lease  is  for  a  term 
of  years,  whether  absolute  or  determinable  on  a  life  or  lives.  (See 
p.  142,  note  (/:).) 

xiy. 

As  to  the  Land  Certificate  where  the  Sale  is  of  a  Part  only  of  the 

Land  comprised  in  a  Title. 

The  vendor  will  before  or  immediately  after  the  completion  of 
the  purchase,  and  at  his  own  expense,  transmit  his  land  certificate 
to  the  Land  Registry  for  the  registration  of  the  purchaser's  title. 


xy. 

As  to  the  Land  Certificate  on  a  Sale  in  Lots. 

The  vendor  will  retain  the  land  certificate  until  all  the  lots  have 
been  sold,  and  when  the  whole  has  been  sold  he  will  deposit  the 
certificate  in  the  registry  until  all  the  purchases  are  completed  on 
the  register.  If  any  purchaser  desires  to  register  his  purchase 
before  all  the  lots  have  been  sold,  the  vendor  will,  on  the  request 
and  at  the  expense  of  such  purchaser,  produce  the  land  certificate 
at  the  registry,  and  allow  it  to  remain  there  so  long  as  may  be 
necessary  for  that  purpose. 

Where  t/ie  sale  inchidcH  all  ihv  hind  in  the  title.,  add : — The  last 
purchaser  to  register  his  transfer  will  be  entitled  to  the  land 
certificate. 


XVI. 

As  to  Completion. 

The  purchase  shall  be  completed  on  the  of  next, 

and  the  purchase-money  shall  be  paid  on  the  delivery  to  the 
purchaser  of  an  instrument  of  transfer  of  the  land  and  the  land 
certificate  [or,  n-/icre  part  onhj  of  the  land  in  Icing  sold,  and  the 
vendor  will,  &c.,  as  in  Precedents  XIV.,  XV.]. 
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XYII. 

Where  the  Land  Certificate  has  been  deposited  at  the  Registry. 

Tlio  land  certificate  has  been  deposited  at  the  registry  for  the 
completion  of  the  purchaser's  registration,  and  the  vendor  -will 
furnish  the  purchaser  with  written  authority  to  inspect  the  register 
and  the  land  certificate  [and — uhcrc  onhj  part  of  the  hoid  in  Ijcing 
soId—\f\\\  not  remove  tlie  certificate  from  the  registry  till  fourteen 
days  after  the  completion  of  the  purchase]. 


XVIII. 
As  to  Boundaries  and  Abuttals. 


The  information  given  in  the  sale  plan  as  to  the  precise  position 
of  the  property  boundaries,  and  as  to  abuttals,  is  believed  to  be 
correct,  but  in  so  far  as  any  such  particulars  are  absent  from  the 
registered  plan  of  the  land  they  are  to  be  deemed  to  have  been 
inserted  in  the  sale  plan  for  the  purchaser's  information  only,  and 
no  requisition  or  objection  shall  be  made  in  regard  to  them. 


XIX. 

As  to  Cellars  beyond  the  Registered  Boundaries. 

The  cellars  shown  in  the  sale  plan,  or  mentioned  in  the  parti- 
culars, are  believed  to  be,  and  have  always  been  used  as,  appur- 
tenant to  the  said  premises  now  being  sold,  but  they  are  not 
expressly  included  in  the  registered  description  of  the  land.  The 
purchaser  shall  not  require  any  further  evidence  of  the  vendor's 
title  to  the  said  cellars  than  the  above  statement,  and  a  statutory 
declaration,  to  be  made  at  his  expense,  that  the  said  cellars  have 
been  used,  occupied,  and  enjoyed  by  the  vendor  with  the  said 
premises  for  at  least  twenty  years,  and  shall  not  make  or  take  any 
reqiusition  or  objection  as  to  the  title  to  the  said  cellars. 
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XX. 

As  to  Cautions,  Inhibitions,  Restrictions,  &c. 

The  purchaser  shall  not  be  entitled  to  require  the  removal  of 
any  cautions,  inhibitions  or  restrictions  that  may  be  found  on  the 
register  before  the  completion  of  the  purchase  ;  but  the  vendor  will 
at  his  own  expense  procure  and  produce  at  the  completion  of  tho 
purchase  and  deliver  to  the  purchaser  the  consents  of  all  persons 
whose  consent  is  necessary  to  the  purchaser's  registration,  and  all 
orders  that  may  appear  from  the  register  to  be  required  for  the 
same  purpose. 


XXI. 

Where  the  Purchase-money  is  to  be  paid  by  Instalments. 

The  pui'chaser  shall  not  be  entitled  to  a  transfer  of  the  land 
until  the  payment  of  the  last  instalment  of  his  purchase-money, 
but  the  vendor  will,  if  required,  and  at  the  purchaser's  expense,  at 
any  time  after  the  acceptance  of  the  title  by  the  purchaser,  apply 
for  the  entry  of  a  restriction  on  the  register  to  the  effect  that  until 
further  order  no  transfer  or  charge  shall  be  registered  without  the 
purchaser's  consent  [or  until  the  expii'ation  of  one  month  after 
notice  to  him]. 


XXII. 

Where  the  Vendor  is  a  Mortgagee  under  an  Incumbrance  prior  to 
registration,  and  is  not  registered  under  Rule  121  (p.  368)  as 
Proprietor  of  the  Mortgage. 

The  land  is  registered  under  the  Land  Transfer  Acts,  and  the 
vendor  is  selling  under  a  power  of  sale  contained  in  a  mortgage 
entered  as  an  incumbrance  prior  to  registration.  The  j)urchasor 
shall  not  require  the  vendor  to  be  registered  as  proprietor  of  the 
land,  or  to  obtain  a  transfer  from  the  registered  proprietor,  or  to 
obtain  rectification  of  the  register,  or  to  do  any  other  act  for  the 
completion  of  the  purchaser's  title  than  to  execute  a  conveyance  in 
the  ordinary  form,  as  if  the  land  were  unregistered. 

Note. — It  may  happen  that,  if  the  land  sxibject  to  the  mortgage  is 
registered  with   a   possessory  title   only,   the   mortgagee   will   know 
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nothing  of  the  registration  witliout  going  to  inspect  the  index  map. 
Inasmuch  as  the  purchaser  could  not  in  sucli  a  case  complete  his  title 
■without  a  special  application  to  the  registrar  under  Jiule  101,  and 
having  regard  to  sect.  16  of  the  Act  of  1897  (if  that  section  should  be 
held  to  apply  to  a  sale  by  a  mortgagee  under  such  circumstances),  a 
mortgapee  about  to  sell  land  situate  in  a  compulsory  district  would  do 
well  to  ins{)ect  th(*  index  map,  and  insert  a  condition  as  to  this,  if  he 
finds  the  land  on  the  register. 


XXIII. 

As  to  loss  or  destruction  of  Land  (or  Charge)  Certificate. 

The  vendor's  land  certificate  [or,  if  he  is  a  n/ortfjafjcc,  charge 

certificate]  having  been  lost  [or,  destroyed  in  a  fire  at ,  or,  as 

ihe  case  uiaij  be'],  lie  will  be  unable  to  produce  it  for  the  purchaser's 
inspection  or  registration,  and  the  purchaser  shall  not  make  any 
objection  on  this  ground.  But  the  vendor  will,  when  required  by 
the  purchaser,  and  at  tlie  purchaser's  expense,  make  or  concur  in 
an  application  for  a  new  land  certificate,  and  furnish  such  evidence 
as  may  be  available,  and  generally  execute  and  do  any  instrument, 
act,  or  thing  in  his  power  that  may  be  necessary  to  enable  a  new 
land  certificate  to  be  issued. 


P..  J<  1^" 


486  PRECEDENTS. 


INSTRUMENTS  OF  TRANSFER  OF  LAND. 

XXIV. 

Form  of  Instrument  of  Transfer  of  Land,  with  various  additions 

permitted  by  the  Rules. 

[^Reading  a.s  in  Form  14:,  p.  418.] 

\_Date.']     In  consideration  of  pounds  (£ ),  the  receipt 

of  which  is  hereby  acknowledged,  I,  A.  B.,  of  &c.,  as  beneficial 
owner  [or,  as  trustee,  mortgagee,  &c.,  as  the  cme  may  be]  hereby 
transfer  to  C.  D.,  of  c^c,  in  fee  simple,  the  land  comprised  in  the 
title  above  referred  to.  [  Where  an)/  apimrienant  casemenU  or  other 
rights,  or  any  reservations,  exceptions,  or  conditions  not  already  in 
existence  or  noted  on  the  register  are  to  he  created  or  registered,  add — 
together  with  the  appurtenant  easements  and  other  rights  described 
in  the  First  Schedule  hereto,  and  subject  to  the  reservations  and 
exceptions  contained  in  the  Second  Schedule  hereto,  and  to  the 
conditions  specified  in  the  Third  Schedule  hereto,  and  we,  the  said 
A.  B.  and  C.  D.,  hereby  apply  to  the  Registrar  to  enter  in  the 
register  such  of  the  said  appurtenant  rights,  reservations,  excep- 
tions, and  conditions  as  are  capable  of  registration.] 

[And  {irhere  required)  I,  the  said  A.  B.,  liereby  acknowledge  the 
right  of  the  said  C.  D.  to  the  production  of  the  documents  men- 
tioned in  the  Third  Schedule  hereto,  and  to  delivery  of  copies 
thereof,  and  hereby  undertake  for  the  safe  custody  thereof.] 

[Add  Schedules.] 

[to  he  executed  hi/  A.  B.,  as  in  Form  14,  and,  if  special 
application  is  made  as  ahrjve  for  any  entry  on  the 
rcgi>>fer,  to  he  signed  t>i/  C.  I).,  or  his  solicitor.] 
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XXV. 

Combined  Instrument  of  Transfer  and  Charge  where  part  of  the 
Purchase-money  remains  on  Mortgage  to  the  Vendor. 

\_lIeii(U)i(j  as  in  Form  14,  ]>.  41.S.] 

[Dafe.']     I,  A.  V>.,  of  &q.,  iu  consideration  of  tlie  sura  of  

pounds  (£ )  now  paid  to  mo,  the  receipt  of  which  is  hereby 

acknowledged,  and  of  the  further  sum  of  £ secured  by  the 

charge  hereinafter  contained,  making  together  the  sum  of  £ , 

hereby  transfer  \_S,'r.,  as  in  Form  14  or  15,  or  Frrrodrnf  XXIV., 
(uldiiKj  (it  the  ry/r/].  And  I,  the  said  V.  D.,  in  consideration  of  the 
foregoing  transfer,  hereby  charge  the  land  comprised  in  it  with 
the  payment  to  the  said  A.  13.  on  [S^c,  as  in  Form  39,  or 
Precedent  XXXV.']. 


XXVI. 

The  like,  where  the  Money  is  advanced  by  a  Third  Party. 

[Ileadii/;/  (I i)d  commencement  as  in  Form  14,  y>.  418.] 

[Bate.']     I,  A.   13.,  of   &r.,  in   consideration   of  pounds 

(£ )  paid  to  me  by  C.  D.,  of  &c.,  the  receipt,  &c.,  and  of 

pounds  (£ )  paid  to  me  (at  the  request  of  the  said  C.  D.)  by 

E.  F.  of  &c.,  the  receipt,  &c.,  making  together  the  sum  of  

poimds  (£ ),  hereby  transfer  to  the  said  0.  D.  [continue  as  in 

Form  14  or  15,  or  Precedent  XXIV.,  adding  at  the  end\  and  T, 
the  said  C.  D.,  in  eonsideration  of  the  premises,  hereby  charge 
the  said  land  with  the  payment  to  the  said  E.  F.  [4^.,  ^/s  in 
Form  39,  or  Precedent  XXXV.\ 

[to  he  executed  hi/  A.  B.  and  C.  IK.  and  attested.'] 


XXVII. 

Instrument  of  Transfer  of  part  of  the  Land  comprised  in  a  Title, 

granting  or  reserving  an  Easement,  and  application  for  entry 

thereof  on  the  Register. 

As  Form  15,  p.  418,  addine/  at  the  <'»f/— together  witli  a  right  of 

drainage  through  the  pipe  marked  X.  Y.  on  the  accompanying  plan, 

KK  2 
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and  I,  the  said  C.  D.,  with  the  consent  of  the  said  A.  B.,  hereby 
apply  for  an  entry  of  the  said  right  of  drainage  as  appurtenant  to 
the  said  land  hereby  transferred,  and  [(/  Mich  an  cnfri/  he  desired*'] 
for  an  entry  under  sect.  18  of  the  Land  Transfer  Act,  1875,  of 
the  existence  of  the  said  right  of  drainage  as  affecting  the  land 
comprised  in  the  title  above  referred  to. 

[the  instrument  must  be  executed  by  A.  7?.,  and  nigned 
by  or  on  behalf  of  C.  D.J 
\_0r,  when  the  easement  is  by  way  of  reservation,  as  Form  14  or  15, 
adding  at  the  end — reserving  to  myself  and  the  registered  proprietor 
for  the  time  being  of  the  title  above  referred  to,  a  right  of  drainage 
through  the  pipe  marked  X.  Y.  on  the  accompanying  plan,  and  I, 
the  said  A.  B.,  with  the  consent  of  the  said  C.  D.,  hereby  apply  for 
an  entry  of  the  said  right  of  drainage  as  appurtenant  to  the  land 
comprised  in  the  said  title,  and  [if  such  an  entry  is  desired]  for  an 
entry  under  sect.  18  of  the  Act  of  1875  of  the  existence  of  the 
said  right  of  drainage  as  affecting  the  land  hereby  transferred]. 

[to  be  executed  by  A.  B.,  and  to  lie  siguod  by  or  on 
behalf  of  C.  D.] 


XXVIII. 

Instrument  of  Transfer  to  a  Sub-purchaser  on  a  Sub-sale,  where  the 
Purchaser  has  sold  prior  to  Completion. 

[Heading  as  in  Form  14,  ^j.  418.] 

In  consideration  of pounds  (£ )  of  which  £ is  paid 

to  A.   B.,  of  &c.   [original  vendor'],  and  £ to  C.  D.,  of  &c. 

[original purchaser],  I,  the  said  A.  B.,  at  tlie  request  and  by  the 
direction  of  the  said  C.  D.,  hereby  transfer  to  E.  F.,  of  &c.  [sub- 
purchaser] the  land  [^~c.  as  in  Form  14  or  15]. 


*  It  is  not  necessary.     See  sect.  18  of  the  Act  of  1875,  p.  148. 
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XXIX. 

Instrument  of  Transfer  on  a  Sub-sale,  when  the  Original  Sale  has  been 
completed,  but  not  registered.     (Sect.  !j  (G)  of  the  Act  of  1^07.) 

(a)  W/icir  the  original  sa/c  rr/afcs  to  flic  irliolc  of  the  land  in  the 
title,  no  ehangc  uill  lie  rrquired  in  Formn  14  and  15  for  the 
sidj-sdte. 

(b)  Where  the  original  sdle  comprises  part  only  of  the  hmd  com- 
prised in  the  title. 

(i)    Where  the  sub-sale  comprises  the  whole  of  the  land 
included  in  the  original  sale, 
llcudimj  a}id  eonunencement  (ts  in  Form  14,  doirn  to  "  the  laml  " — 

transferred    by    an    instrument    of    transfer   dated   the   of 

,  18 — ,  from  E.  F.  of  &q.  [original  votdor'],  to  the  said  A.  B. 

[present  vendor']. 

(ii)    Where  the  sub-sale  comprises  only  part  of  the  land 
included  in  the   original  sale,  insert  after  "  the 
land  "  in  the  last  form  the  words — 
"  shown  and  edged  with  red  on  the  accompanying  plan  being  part 
of  the  land  transferred"  [J^'e.  as  in  lad  form']. 

[The  plan  must  be  signed  by  the  vendor  and  by  or  on 
behalf  of  the  purchaser.] 


XXX. 

Instrument  of  Transfer  of  the  greater  part  of  the  land  comprised  in  a 
Title,  the  Purchaser  taking  over  the  old  number  on  the  register, 
and  a  new  Title  being  opened  for  the  Vendor. 

As  Form   14,  adding  at  the  end — "  except  the  land  shown  and 
edged  with  red  on  the  accompanying  plan." 

[The  ^;/r/>i  mud  be  signed  by  the  vendor  and  by  or  on 
behalf  of  the  purchaser.] 
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XXXI. 

Application  to  add  the  Land  comprised  in  a  Transfer  to  an  existing 
Title  of  which  the  Purchaser  is  Proprietor. 

Add  to  the  inatnone^t  of  trcDi-sfcr— And  I,  the  said  C.  D.,  hereby 

apply  to  have  the  said  land  added  to  title  No. ,  in  the  parish 

of ,  of  which  I  am  [_or  am  about  to  be]  registered  as  pro- 
prietor [and  if  required*  for  the  entry  against  it  of  the  same 
restrictions  and  inhibitions  as  are  entered  against  the  said  title] . 


XXXII. 

Consideration  on  Sale  of  an  Equity  of  Redemption. 

In  consideration  of  pounds  {£ ),  and  of  a  subsisting 

charge  [or  mortgage]  for  pounds  {£ ),  the  receipt,  &c., 

and  subject  to  which  the  following  transfer  is  made 


XXXIII. 

Consideration  in  an  Exchange  or  Partition  where  Money  is  paid  for 

Equality. 

In  mutual  consideration  of  the  transfers  hereinafter  contained, 

and  of  the  sum  of pounds  (£ )  paid  by  A.  B.,  of  &c.,  to 

C.    D.,   of   &c.,   for   equality   of    exchange    [or   partition],    the 
receipt,  &c. 


XXXIV. 

Consideration  where  Unregistered  Land  is  included  in  the  Sale. 

In  consideration  of pounds  (£ ),  the  receipt,  &c.,  and 

which  for  the  purposes  of  the  Land  Registry  fees  is  to  be  deemed 

the  proper  apportioned  part  of  the  total  purchase-money  of 

pounds  paid  on  the  sale,  recently  made,  of  the  land  hereinafter 
transferred  and  other  land 


♦See  pp.  120,  I'-'l. 
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XXXV. 

Charge,  with  various  Additions  permitted  by  the  Rules,  including 
a  Conveyance  of  the  Legal  Estate. 

\_lleadin(j  a-'  in  Fori/i  14, /^  41)^.] 

[Date.']  J  In  consideration  of pounds  (£ ),  the  receipt 

whereof  ia  hereby  acknowledgecf,  I,  A.  B.,  of  &c.,  hereby  as  bene- 
ficial owner  [or  as  trustee  &c.]  charge  the  land  comprised  in  tlie 
title  above  referred  to  [^r.,  rrs  in  Form  '49,  p.  423].  And  also 
convey  the  said  land  unto  and  to  the  use  of  the  said  C.  J),  in 
fee  simple,  subject  to  redemption  on  payment  of  the  said  principal 
sum  and  interest  on  the  date  above  mentioned  for  that  purpose. 

Note. — The  following  special  stipulations  would  seem  to  be  per- 
missible as  well  as  those  in  Form  39  C  : — 

(i.)  The   17th  section  of  the  Conveyancing  and   Law  of 

Property  Act,  1881,  shall  not  apply, 
(ii.)  The  power  of  sale  implied  under  the  19th  section  of  the 
Conveyancing   and   Law   of   Property   Act,    1881, 
shall  be  varied  as  follows  [///  in  any  variations  that 
may  he  requirect]. 
(iii.)  The  said  A.  B.  will  insiu-e  and  keep  insured  \_as  in  the 

usual  form']. 
(iv.)  The  powers  of  leasing  conferred  by  sect.   18  of  the 
Conveyancing   and   Law   of    Property   Act,    1N81, 
shall  not  be  exercised  by  the  said  A.  B.  without  the 
previous  consent  in  writing  of  the  said  C.  D. 


XXXYI. 

Certificate  of  Solicitor  of  Approval  of  a   Mortgage  to  a  Building 
Society,  Friendly  Society,  or  Industrial  and  Provident  Society. 

[Heading  as  in  Form  14,  p.  418.] 
I,  A.  B.  of  &c.,  solicitor,  solemnly  and  sincerely  declare  that 
I  am  [or  was  on  the of  ,  18—]  solicitor  to  the  
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Society,  and  tliat  in  pm-suance  of  Eule of  tlie  said  society's 

rules  I  approved  of  tlie  form  of  the  mortgage  dated,  &c.,  and  made 
between,  (1^:0.  now  produced  to  me,  and  marked . 


XXXVII. 

Addition  to  a  Charge  to  convey  the  Legal  Estate. 

(i)  In  the  case  of  free Ji old  honl,  add  at  the  end  of  Furin  o9. — • 
And  I,  the  said  A.  B.,  hereby  grant  the  said  land  unto  and  to  the 
use  of  the  said  C.  D.  in  fee  simple,  subject  to  redemption  on  pay- 
ment to  me  of  the  said  principal  sum  and  interest  on  the  day 
above  mentioned  for  that  purpose, 

(ii)  In  the  case  of  kaseJwkl  land  held  for  a  term  of  years — And 
I,  the  said  A.  B.,  hereby  demise  the  said  land  unto  the  said  C.  D. 
for  the  residue  of  the  term  created  by  the  registered  lease,  except 
the  last  three  days  thereof,  subject  to  redemption,  &c.  as  above  (i). 

(iii)  In  the  case  of  leasehold  land  held  for  a  Ufe  or  lives,  as  above  (i), 
inserting  after  "  in  fee  simple  "  tl/e  words  "  for  all  my  estate  and 
interest  therein  under  the  registered  lease." 


XXXVIII. 

Instrument  of  Charge  for  part  of  the  Purchase-money  on  a  Sale  (or 
both  transfer  and  charge  can  be  combined  in  one  instrument. 
See  Preeedents  XXV.,  XXVI., p.  486). 

Where  the  whole  of  the  land  is  comprised  in  the  transfer  no  altera- 
tion need  be  made  in  Form  39,  p.  423. 

Where  only  jyart  of  the  land  is  comjrrised  in  the  transfer,  insert  in 
Form  39,  after  "  the  land,"  the  irords — "  comprised  in  the  instru- 
ment of  transfer  of  even  date  herewith,  from  [if  the  charge  is  to  the 
'vendor']  the  said  C.  D.  [or,  if  the  mortgagee  is  a  third  party,  from 
E.  F.,  of  8^0.  {the  vendor)]  to  the  said  A.  B.,  being  part  of  the 
land." 

In  either  case  the  consideration  in  the  instrument  of  transfer  should 

he — "in  consideration  of pounds  (£ ),  and  of  a  charge  of 

even  date  herewith  for pounds  (£ )." 
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XXXIX. 

Charge  to  Secure  an  Account  Current. 
\_IIeadinfj  as  in  Form  14,  p.  418.] 
\_D(i(c.'\     I,  A.  B.,  of  &c.,  hereby  charge  the  land  comprised  in 
the  title  above  referred  to  with  the  payment  to  A.  13.,  C.  I).,  and 

E.  F.,  all  of  bankers  [or  to  the  Banking  Company, 

Limited,  &c.],  on  the of IS —  of  the  sum  of pounds 

[£ )  Avitli  interest  at  5  p.c.  per  annum,  and  also  all  moneys  for 

the  time  being  due  or  capable  of  becoming,  as  between  me  and 
them,  due  or  owing  from  me  to  them  on  any  account  whatsoever, 
includino:  charo:es  for  interest  and  commission  and  other  usual  or 
lawful  bankers'  charges,  as  well  after  the  <letermination  as  during 
the  continuance  of  the  relationship  of  customer  and  banker,  and 
all  costs,  charges,  and  expenses  which  they  may  incur  in  regis- 
tering this  charge  or  in  perfecting  the  present  security,  or  in 
enforcing  or  obtaining  payment  of  such  moneys,  or  in  paying 
any  rent,  rates,  taxes,  or  other  outgoings  in  respect  of,  or  in  insur- 
ing, repairing,  maintaining,  or  realising  the  land  and  buildings 

hereby  charged,  not  exceeding  with  the  said  sum  of  pounds 

(£ )  the  sum  of pounds  {£ ). 

[/o  be  executed  as  Form  14,  and  to  he  stamped  up  to 
the  maximum  intended  to  he  secured.~\ 


XL. 

Charge  under  Section  6  (7)  of  the  Act  of  1897  to  Secure  Money  raised 

under  a  Power  of  Charging  Settled  Land. 

[Heading  as  in  Form  14, }).  418.] 

[Date.']     I,  A.  B.,  of  &c.,  in  pursuance  of  sect.  6,  sub-sect.  7,  of 

the  Land  Transfer  Act,  1897,  hereby  charge  [S^'c.,  as  in  Forms  39, 

40,  pp,  423—425,  or  Precedent  XXXV.,  p.  491,  adding  at  the  end— 

No  covenant  is  hereby  implied  to  pay  the  principal  or  interest 

secured  by  the  charge,  and  the  charge  hereby  created  is  not  to  be 

deemed  to  extend  to  the  fee  simple,  but  is  limited  to  a  term  of 

years  from  the day  of  • created  by  an  indenture  dated, 

&c.,  and  made  between,  Ac,  and  the  power  of  sale  and  other  powers 
implied  in  this  charge  are  exereiseable  only  in  respect  of  the  said 
term  of  years]. 

[to  he  executed  as  Form  14,  and  to  be  accompanied  by 
the  deed  referred  to,  and  a  copy  for  filing  :  see 
Rule  254.] 
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XLI. 

Addition  to  a  Transfer  of  Charge  to  convey  the  Legal  Estate.* 

(i.)  ///  fhi'  vane  of  freehold  hotd,  add,  at  the  end  of  Form  44, 7;.  426 
— And  hereby,  as  mortgagee,  convey  the  land  now  subject  to  the 
said  charge  nnto  and  to  the  use  of  the  said  C.  D.  in  fee  simple, 
subject  to  such  right  of  redemption  as  may  be  subsisting  therein 
by  virtue  of  the  said  charge. 

(ii.)  In  the  ease  of  leasehold  land  licid  for  a  term  of  years — And 
hereby  as  mortgagee  assign  the  land  comprised  in  the  said  charge 
unto  the  said  C.  D.  for  all  my  estate  and  interest  therein  under 
the  said  charge,  but  subject  to  such  right  [&c.,  as  above  (i.)]. 

(iii.)  In  the  case  of  leasehold  land  held  for  a  Jfe  or  lives— as  above 
(i.),  inserting  after  "  in  fee  simple  "  the  uvrds  "  for  all  my  estate 
and  interest  therein  under  the  said  charge." 


XLII. 

Additions  to  a  Transfer  of  a  Charge  where  part  of  the  Debt  has  been 

paid  off. 

[Date.']     In  consideration  of pounds  (£ )  ( pounds 

(£ )  part  of  the  principal  money  secured  having  been  paid  off), 

I,  A.  B.  [&c.  ^^s  in  Form  44,  p.  426,  addin(j  at  the  end—AM(\.  I,  the 
said  C.  D.,  hereby  apply  to  the  Registrar  to  note  on  the  register 
the  discharge  of  the  principal  sum  above  mentioned]. 

[to  be  signed  by  C.  D.  and  attested,  as  ivell  as  being 
executed  as  a  deed  by  A.  B.~\ 


XLIII. 

Addition  to  Transfer  of  Charge  where  the  Debtor  joins  to  acknowledge 

the  Debt. 

Add  at  the  end  of  Form  44,  p.  426 — And  it  is  hereby  agreed  and 
declared  by  the  undersigned  parties  hereto  that  the  said  principal 


vested 


These  fonns  sliould  only  be  used  where  the  legal  estate  has  been  expressly 
id  in  the  charge-creditor,  as  in  Precedents  XXXV\  and  XXXVII. 
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sum  of  <£ is  still  owing  ou  the  security  of  the  said  charge,  but 

that  all  interest  up  to  the  last  day  of  payment  has  been  duly  paid 

[or,  and  that  the  sum  of  £ is  owing  for  arrears  of  interest]. 

[fo  be  signed  hij  transferee  and  debtor,  as  well  as  tjeinr/ 
cxeeiifcd  as  a  deed  hij  the  transferor.~\ 


XLIV. 

Transfer  of  Incumbrance  registered  under  Rule  121  (liulo  122, 

p.  ;iU!Jj. 

///  Form  44  (p.  420)  substitute  for  "  the  charge"  the  words  "the 
mortgage  "  or  ''  the  incumbrance,"  and  add,  if  the  legal  estate  is  in 
the  transferor,  a  eonreijanee  of  it  as  in  Preeedcnt  XLI.,  nith  the  same 
substitution  o/'" mortgage"  or  " incumbrance ".A^r  tlte  word  "  charge." 


XLV. 

Addition  to  a  Discharge  to  Re-convey  the  Legal  Estate."-' 

(i.)  In  (he  ease  of  freehold  bind,  a<ld  at  the  end  of  Form  4;J  (p.  425) 
— And  hereby,  as  mortgagee,  grant  and  release  the  land  now 
subject  to  the  said  charge  unto  and  to  the  use  of  C.  D.  of  &c.  {the 
registered  proprietor  of  the  land,  or  other  person  entitled,  e.g.  a  second 
)nortgagee)  in  fee  simple  discharged  from  the  said  charge. 
\Jhe  discharge  must  be  executed  as  a  deed.'] 

(\\.)  In  tlie  case  of  leasehold  land  held  for  a  term  of  years,  as 
above  (i),  substituting  "  assign  "./or  "  grant,"  and  "  for  all  my  estate 
and  interest  therein  under  the  said  charge  '\for  "  in  fee  simple." 

(iii.)  In  the  case  of  leasehold  land  held  for  a  life  or  lives,  as  above  (i), 
adding  "for  all  my  estate  and  interest  therein  under   the  said 


charge 


>' 


*  These  forms  should  only  be  used  where  the  legal  estate  has  been  expressly- 
vested  in  the  charge-creditor,  as  in  Precedents  XXXV.,  XXXVII.,  and  XLI. 
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XLYI. 

Application  to  Note  on  the  Register  the  Part  Discharge  of  a 

Mortgage  or  Charge. 

\_IIcadi))g  as  in  Form  14,7).  418.] 

A.  13.,  of  &c.   {the  dchfor)  hereby  applies  to  the  Eegistrar  to 

note  on  the  register  that  the  principal  sum  of pounds  (£ ), 

part  of  the  money  secured  by  the  charge  dated  the of , 

1S_^  and  registered  the  of  ,  18—  {or  No. ),  has 

been  paid  off.     And  C.  D.,  of  &c.  {the  ereditor)  hereby  consents  to 

the  application. 

[to  be  signed  b//  A.  B.  and  C.  I).,  C.  L.'s  signature 
being  attested. 
If  the  ereditor  does  not  join,  eridcnce  of  the  pagnient 
must  be  produced.]^ 


XLVII. 

Discharge  of  Incumbrance,  the  Title  to  which  has  been  Registered 

under  Rule  121. 

(Eule  123,  p.  369.) 

Make  similar  alterations  in  Form  43  (p.  425)  and  Precedent  XLV. 
above,  as  directed  in  Precedent  XLIV.  as  to  a  transfer. 


XLVIII. 

Application  to  Register  the  Cessation  of  an  Incumbrance  prior  to 
Registration,  the  title  to  which  has  not  been  Registered  under 
Rule  121. 
A.  B.,  of  &c.  hereby  applies  to  the  Eegistrar  to  register  the 

cessation  of  the  mortgage  for  £ ,  dated  &c.,  and  made  between 

&c.  [or  as  the  case  may  be']. 

[to  be  signed  by  A.  B.  or  his  solicitor,  and  to  be  aecom- 
panied  by  the  mortgage  and  discharge,  and,  if  there 
have  been  dealings  tcith  it,  evidence  of  title  in  regard 
ihcrrto.     {Pule  170, 7>.  385.)] 
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XLIX. 

Notice  of  Deposit  of  a  Certificate.     (Rule  200,  p.  ;301.) 

[JJradiiir/  rrs  in  Form  48  (p.  4'2/'').] 

To  the  Eegistrar  of  the  Land  llegistry. 

I,  A.  B.,  of  &c.,  hereby  give  notice  that  the  land  certificate  [m- 
certificate  of  charge]  of  the  land  [or  charge]  above  referred  to  has 
been  deposited  with  me  as  security  for  money. 

[to  he  signed  by  the  applicant  or  ///••>•  solicitor.'] 


L. 

Application  to  withdraw  Notice  of  Deposit  of  Certificate.     (Rule  202, 

p.  392.) 

[Heading  as  in  Form  48,  j^-  427.] 

I,  A.  B.,  of  &c.,  hereby  apply  to  withdraw  from  the  register  the 
notice  of  deposit  of  the  accompanying  certificate. 

[to  be  signed  bij  the  jjcrson  wlio  gave  the  notice,  or  his 
successor  in  title,  and  attested  {Rule  158,  y;.  378), 
or  otherwise  as  stated  in  Rule  202  {p.  392),  a)id 
to  be  accompanied  by  the  certificate.'] 


LI. 

Application  to  Register  a  Rent  as  an  Incumbrance. 

[Heading  as  in  Form  14,  p.  418. J 

A.  B.,  of  &c.  {owner  of  rent),  hereby  appHes  to  the  Registrar  to 
enter,  as  an  incumbrance  against  the  title  above  referred  to,  the  rent 
created  by  the  accompanying  deed,  dated  &c.,  made  between  &c., 
and  issuing  out  of  the  land  comprised  in  the  said  title,  and 
C.  D.,  of  &c.  {the  registered  proprietor  of  the  land),  hereby  consents 
to  the  application. 

[to  be  signed  by  A.  B.  and  C.  1).  or  their  solicitors, 
and  to  be  accompanied  by  the  grant,  with  a  copy 
for  filing  {Rule  254,  p.  405),  and  evidence,  by 
statutory  declaration  similar  to  Precedent  F.,  of 
the  grantor's  right  to  make  the  grant.] 
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LII. 

Application  to  Register  a  Personal  Representative.     (Rule  128.) 

[Heading  as  in  Form  48,  ^j.  427.] 

A.  B.,  of  &c.,  hereby  applies  to  be  registered  as  proprietor  of 
tbe  land  {or  charge)  above  referred  to  as  executor  [or  administrator] 
of  C.  D.,  of  [address  and  description  as  in  the  register']  deceased. 

[to  he  signed  hy  the  appUcant,  or  his  solicitor,  and 
to  i)C  aecomjyanied  hi/  the  proJmte  or  letters  of 
administration  and  land  {or  charge)  certificate?^ 

Note.  Where  a  devisee,  legatee  or  transferee  desires  to  be  regis- 
tered, he  must  deliver  at  the  registry  an  instrument  of  assent  (Form  46, 
p.  426),  or  appropriation  (Form  47,  p.  426),  or  transfer  (Forms  14,  15, 
p.  418,  freehold  ;  Form  30,  p.  421,  leasehold  ;  Form  44,  p.  426, 
charge),  together  with  the  probate  or  letters  of  administration  and  the 
land  or  charge  certificate.     No  formal  application  is  necessary. 


LIII. 

Application  by  Personal  Representative  where  a  Settlement  arises 
on  the  Death  of  a  Proprietor.     (Rule  131.) 

[Heading  as  in  Form  14,  p.  418.] 

A.  B.,  of  &c.,  the  personal  representative  of  C.  D.,  of  &c., 
deceased,  hereby  applies  for  the  registration  of  E.  F.,  of  &c.,  as 
proprietor  of  the  land  [or  tbe  land  shown  and  edged  with  red  on 
the  accompanying  plan,  being  part  of  the  land]  comprised  in  the 
title  above  referred  to  subject  to  the  following  restrictions  and 
inhibitions,  namely  : — [fill  in  the  necessari/ restrictions  and  inhibitions, 
Forms  6  to  10,  pp.  416,  417]. 

And  I,  the  said  E.  F.,  as  tenant  for  life,  and  we,  the  said  G-.  H. 
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and  I.  J.  [i/icjJerson.s   in  wlme  favour  f//c  rest ricf ions  and  iitJdhitionH 
arc  to  he  entered']  hereby  consent  to  the  above  application. 

[to  he  signed  hy  all  parties,  or  their  solieitors,  and  to  he 
accompanied  hij probate  or  letters  of  administration, 
land  certificate,  and  (if  notice  of  lialnlity  to  death 
duties  is  not  to  be  entered)  a  ccrtifieati-  as  to  death 
dufirs  in  Form  51,  /).  127.] 


LIV. 

Application,  by  the  Trustees  of  a  Settlement,  for  Registration  of  a 
Proprietor  on  the  Death  of  a  Tenant  for  Life  (Act  of  1897, 

s.  (H-i)). 

[Heading  an  in  Form  l^,  p.  418.] 

A.  B.  of  &c.  and  C.  D.  of  &c.  [the  trustees']  hereby  apply  [witli 
the  consent  of  E.  F.  of  &c.  {the  new  tenant  for  life,  if  any)]  for  the 
registration  of  Gr.  H.  of  &c.,  as  proprietor  of  the  land  comprised  in 
the  title  above  referred  to  in  consequence  of  the  death  of  I.  J.  of 
&c.  [fill  in  the  name,  address  and  description  of  the  deceased  pro- 
2)riefor,  as  in  the  register]  [subject  to  the  following  restrictions  and 
inhibitions— lA''^  in  the  necessary  restrictions  and  inhihitions,  if  any, 
Forms  6  to  10,  pp.  416,  417]. 

[to  he  signed  hy  all  parties,  or  their  solicitors,  and  accom- 
panied hy  the  same  evidence  as  in  the  last  form 
{certificate  of  death  u-ill  suffice  instead  of  proljate, 
Sfc),  and  a  statutory  declaration  as  required  hy 
Rule  132  {p.  371).] 


LV. 

Application  to  Register  the  Death  of  a  Joint  Proprietor  (Rule  136). 

[Heading  as  in  Form  48  {p.  427).] 

We  A.  B.  of  &e.  and  C.  D.  of  &o.   [the  surviving  propriitors] 
hereby  apply  for  the  withdrawal  from  the  register  of  the  name  of 
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E.  F.  of  [_rcgisferc(l  address  and  dcscrij)fion  of  deceased  proimetor'] 

who  died  on  the of 18 — . 

[to  he  signed  hy  the  applicants,  or  their  solicitor,  and  to 
lie  accompanied  by  certificate  of  death  or  probate 
or  letters  of  administration  and  statutory  declara- 
tion of  identity,  as  in  the  nextfoi-m.l 

XoTE. — This  form  does  not  appl}'  to  the  case  of  the  death  of  the  last 
surviving-  joint  proprietor.  For  that  case  Form  52  must  he  used,  or 
the  personal  representatives  must  transfer  to  the  proper  person,  who 
■will  then  apply  for  registration  under  Eule  130. 


LVI. 

Statutory  Declaration  of  Identity  of  a  Deceased  Joint 
Proprietor.     (Rule  136,  p.  373.) 

[Heading  as  in  Form  48  {p.  427).] 

I,  A.  B.  of  &c.,  solemuly  and  sincerely  declare  that  I  was  well 
acquainted  with  C.  D.  of  &c.  {the  deceased),  named  in  the  certificate 
of  death  [or  buiial,  or  in  the  probate,  or  letters  of  administration], 
now  produced  and  shown  to  me  marked  "A,"  and  that  he  was  to 
the  best  of  my  belief  the  same  person  as  the  C.  D.  of  {registered 
address),  who  was  registered  as  proprietor  of  the  title  [or  charge] 
above  referred  to. 

And  I  make,  &c. 


LVII. 

Application  to  register  a  Transmission  on  the  Death  of  a  Tenant  in 

Common  registered  as  such. 

As  in. Form  LII.  to  "proprietor  of,"  inserting  before  "  the  land  [or 
charge],"  the  nvrdx — "the  undivided  share  of  the  late  A.  B.  in." 


LYIII. 

Clause  in  Will  indemnifying  Personal  Representatives  in  respect  to 

Registration.     (See  p.  124.) 

With  regard  to  any  registered  land  and  cliarges,  I  autliorize  my 
personal  representatives  to  execute  -all  such  instruments  of  assent, 
transfer,  appropriation,  or  charge,  and  to  apply  for  the  entry  of  all 
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such  notices,  cautions,  inhibitions  and  restrictions,  as  they  may  con- 
sider necessary  or  advisable  in  tlie  administration  of  my  estate,  and 
I  dechire  that  tliey  shall  not  be  liable  to  any  claim  or  proceeding 
in  respect  of  any  such  instrument  executed  or  application  made,  or 
omitted  to  be  executed  or  made,  in  the  bond  Jidc  exercise,  or  sup- 
posed exercise,  of  their  functions  as  personal  representatives  under 
this  my  will. 


LIX. 

Clause  in  a  Will  authorizing  Personal  Representatives  to  procure 
Registration  of  a  Devisee  without  a  Protective  Entry  as  to  a 
Charge  of  Legacies  and  Annuities.     (See  p.  124.) 

[At  the  end  of  the  devise],  And  I  hereby  authorize  my  personal 
representatives  on  their  retaining  such  portion  of  my  estate  as  Avill, 
in  their  absolute  discretion,  be  sufficient  to  answer  or  otherwise 
providing  for  the  legacies  and  annuities  hereby  given  and  charged 
upon  my  real  estate,  to  procure  the  registration  of  the  said  {devisee) 
as  proprietor  of  the  land  hereby  devised  to  him  without  any  entry 
or  notice  in  respect  of  the  said  legacies  and  annuities. 

Note. — This  form  will  not  free  the  land  in  the  hands  of  the  devisee, 
when  registered,  from  the  charges  of  logacios  and  annuities  ;  but  it  will 
have  the  effect  of  putting  it  into  his  power,  whcu  registered,  to  transfer 
the  land  to  a  purchaser  for  valuable  consideration,  free  from  the 
charge.  If  the  intention  is  to  free  the  land,  even  in  the  hands  of  the 
devisee,  the  following  words  might  be  added: — "And  I  declare  that 
upon  the  registration  of  the  said  {devisee),  the  land  of  which  he  is  so 
registered  as  proprietor,  sliall  no  longer  be  subject  to  any  charge  in 
respect  of  the  said  legacies  and  annuities." 


B.  I^  I' 
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]\riSCELLANEOUS. 

LX. 

Application  to  Register  Notice  of  a  Lease.     (Rule  IGG.) 

ll£('af/i)if/  as  Form  14,  p.  418.] 

A.  B.,  of  &c.,  hereby  applies  for  registration  of  notice  of  the 

accompanying  lease,  dated  ^g.,  made  between  &c.,  for  years 

from  the of ,  18—.      Or,  if  there  are  Hcvcral  leases,  of  the 

accompanying  leases,  the  particulars  of  which  are  as  follows : — 


No.  on  Plan.* 


Date. 


Ox-iginal  Lessee. 


Term. 


[Or,  if  so,  all  dated  &c.,  and  made  between  &c.,  for  years 

from  the of ,  18 — ,  affecting  the  several  portions  of  land 

numbered to on  the  accompanying  plan.*] 

And  I,  C.  D.,  of  &c.  [the  recjistered  projorietor  of  the  lancQ,  hereby 
consent  to  the  above  application. 

\_to  be  siffiied  hij  A.  B.  or  his  solicitor,  and  hi/  C.  D., 
and  to  he  accompanied  by  the  lease,  and  a  eopij 
thereof  [see  Rule  254,  p.  405),  and,  ivhere  there 
are  several  leases,  a  jylan  shoicing  the  portions  of 
land  comprised  in  each  lease. 
[If  C.  B.  does  not  consent,  cm  order  of  Court  must 
he  obtained  autJiorizing  the  registration.  Act  of 
1875,  sect.  51.] 


*  The  plan  should  be  an  extract  from  the  filed  plan  of  the  estate,  and  should 
show  the  various  portions  comprised  in  the  several  leases. 
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LXI. 

Application  to  register  an  Inhibition.     (Under  sect.  57  of  the 
Act  of  1875,  and  Rule  194.) 

{Tloadiiuj  an  in  Form  48, ;;.  427.] 

A.  B.  of  &c.  licrcLy  applies  to  the  Registrar  to  enter  the  follow- 
ing inhibition  against  the  title  {or  charge)  above  referred  to  [tchcre 
the  rcf/isfcrrd  proprietor  does  not  eonsent  to  the  (tppficnfioii,  add :  "  Tlio 
reasons  for  the  application  are  stated  in  the  accompanying  statutory 
declaration."] 

Inhibition  (///  in  the  terms  of  the  proposed  inhibition — see  examples, 
Forms  6,  9,  10,  pp.  416,  417)." 

[Jo  /m'  signed  by  or  on  behalf  of  A.  7?.,  and  to  he  aecom- 
panied  b>j  a  statutory  declaration  {>iec  next  form) 
stating  the  grounds  of  the  application  I] 


LXII. 

Statutory  Declaration  in  Support  of  an  Application  for  an  Inhibition. 

{Heading  as  i)i  Form  48,  p.  427.) 

I,  A.  B.  of  &c.  solemnly  and  sincerely  declare  that  I  am 
interested  in  the  land  [or  charge]  above  refen-ed  to  by  reason  of 
[describe  the  document,  fact,  or  matter  under  uhich  the  applicant's 
interest  ari^ics,  for  instance,  under  a  deed  of  settlement  dated  &e., 
and  made  between  e^c.J  by  virtue  of  which  I  am  entitled  to  [de- 
scribe the  applicant's  interest,  for  instance, — "  an  estate  in  fee  simple 
in  remainder  on  the  death  of  the  present  registered  proprietor  "J. 
And  I  make,  &c. 

[to  be  declared  ////  the  applicant,  or,  irifh  the  necessary 
alterations,  by  his  -solicitor. ^^ 


LXIII. 

Restriction  to   protect  Dealings  with   a  Reversionary   Interest  in 

Settled    Land,   where    the    Tenant    for    Life    is  registered  as 

Proprietor. 

After  the  death  of  A.  !>.  of  &c.  [the  registered  proprietor],  no 

farther  dealing  is  to  be  registered  until  the  exph-ation  of  [tweuty- 

L  L  2 
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eiglit]  days  from  the  date  of  service  of  notice  thereof  on  C.  D.  of 
&c.  [f/ie  person  interested^  or  until  further  order. 

[If  it  is  desired  that  the  notices  should  he  sent  to  some  other  person 
or  address  than  that  of  the  applicant,  the  form  should  he  altered 
accordingli/.     The  address  must  be  within  the  United  Kingdom.^ 

Note. — A  form  of  application  to  register  a  restriction  is  given  in 
the  Rules,  Form  57. 


LXIV. 

Restriction  for  Partnership  Property  of  which  the  Partners  are  the 

Joint  Registered  Proprietors. 

After  the  decease  of  either  of  [or  any  one  of]  the  proprietors, 
or  until  further  order,  no  disposition  shall  be  made  of  the  land 
without  the  consent  of  the  personal  representatives  of  the  deceased 
proprietor. 

LXV. 

Application  to  Register  an  Appurtenant  Right. 

[Heading  as  in  Form  14, 7;.  418.] 

A.   B,,   of    &c.    [proprietor  of   the  dominant  tenement'],  hereby 

applies  to  the  Eegistrar  to  enter  a  note  of  the  right  of  way  [or,  as 

the  case  may  he~]  granted  by  the  accompanying  deed,  dated,  &c., 

and  made  between,  &c.,  as  appurtenant  to  the  land  comprised  in 

the  title  above  referred  to,  and  C.  D.,  of  &c.  [the  registered  piro- 

prietor  of  the  servient  tenemenf],  hereby  consents  to  the  application. 

[to  he  signed  hij  A.  B.  and  C.  D.,  or  their  solicitors, 

and  to  he  accompanied  hj  the  grant,  and  a  copy  for 

filing   {see  Rule  254,  p.   405),  and  evidence  hy 

statutory  declaration,  similar  to  Precedent  V.,  of 

the  grantor'' s  right  to  make  the  grant ^ 

[Or,  if  the  right  is  created  hy  addition  to  an  instrument  of  transfer, 

add  to  the  transfer — "And  the  said  C.  D.  hereby  applies  to  the 

Eegistrar  to  enter  a  note  of  the  said  right  of  way  [or,  as  the  case 

may  he],  as  appurtenant  to  the  land  hereby  transferred"]. 

[the  transfer  to  he  signed  by  C.  D.,  or  his  solicitor,  as 
well  as  being  executed  by  the  transferor.  Evidence 
by  statutory  declaration  similar  to  Precedent  V.  of 
the  grantor'^s  right  to  mahe  the  grant  will  also  be 
required.'] 
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LXVI. 

Application  to  Note  the  Apportionment  of  a  Rent. 

\_IIeadhi(j  (i>i  in  Fonn  14,  y>.  418.] 

A.  13.,  of  &c.,  lioreLy  applies  for  the  entry  of  a  note  under  the 
title  above  referred  to  in  respect  of  the  ajtportioument  of  rent  made 
by  the  accompanying-  deed  \or  agreement]. 

\to  he  si<jnc(l  hy  the  applicant  or  hi>i  .solicitor,  and  to  be 
accompanied  by  the  deed  or  agreement  referred  to.~\ 


LXVII. 

Application  to  the  Registrar  to  correct  the  Register  under  Rule  101 

or  120. 

[Headiiuj  an  in  Form  48,  p.  4:?7.] 

A.  B.,  of  &c.,  hereby  applies  to  the  Registrar  for  correction 
of  the  register  in  pursuance  of  Rule  101  [or  120]. 

The  reason  for  the  application  is  as  follows  \_stafc  the  reason  of 
the  application]. 

The  following  evidence  is  produced  in  support  of  tlio  application 
[.state  the  eridencc produced]. 

[If  the  applicant  desires  any  particular  form  of  entry,  add  "  The 
applicant  desires  the  following  entry  to  be  made  in  the  Property 
[Proprietorship  or  Charges]  Register  [atate  form  of  entry],  and  the 
following  entry  to  be  cancelled  [atate  the  entry  to  be  cancelled], 

[to  be  signed  by  the  applicant  or  his  -solicitor,  and  to  be 
accompanied  by  the  hind  certificate  or  certificate  of 
charge.] 


LXYIII. 

Application  to  enter  an  Indemnity  on  the  Register  under  Rule  86. 

Where  the  indemnity  is  contained  in  the  iii.strumeni  of  transfer,  add 
at  the  end  of  it — *'  And  I,  the  said  C.  D.,  hereby  ajiply  for  the 
entry  on  the  register  of  a  note  referring  to  the  above  indemnity." 
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W/ien  the  iwlemniti/  is  given  hi/  a  ^epayute  indrumoif . 
\_neadin(j  as  in  Form  48,  p.  427.] 
A.  B.  of  &c,  hereby  applies  to  the  Registrar  to  enter  on  the 
register  a  reference  to  tlie  indemnity  given  by  the  accompanying 
deed  dated,  &c.,  made  between,  &c.,  &c. 

[io  he  signed  hij  the  applieant  or  Ids  solicitor.^ 


LXIX. 

Application  to  Register  a  Verbal  Description  of  Land. 

[Ileading  as  in  Form  14,  p.  418.] 

A.  13.  of  &c.  hereby  applies  to  the  Registrar  to  enter  on  the 
register  of  the  title  above  referred  to  the  following  verbal  descrip- 
tion of  the  land  \_or  the  verbal  description  of  the  land  contained  in 
the  accompanying  instrument  of  transfer].* 


LXX. 

Application  to  Alter  a  Verbal  Description  of  Land. 

[^Heading  as  in  Form  14,  p,  418.] 

A.  B.  of  &c.  hereby  applies  to  the  Registrar  to  alter  the  verbal 
description  of  the  land  as  follows  [///  in  particulars  of  proposed 
alteration^. 

[Or,  to  substitute  the  following  verbal  description  of  the  land 
[_or  the  verbal  description  of  the  land  contained  in  the  accompany- 
ing instrument  of  transfer]  for  that  now  on  the  register.] 


LXXI. 

Authority  to  in&pect  the  Register. 

I,  A.  B.  of  &c.  hereby  authorize  C.  D.  of  &c.  to  inspect  and  to 

apply  for  office  copies  of  the  register  of  title  No.  ,   in  the 

parish  of and  district  of . 


*  See  examples  of  verbal  descriptions  suitable  for  registration.    Model  Registers, 
pos(,  pp.  507 — 511. 
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MODEL  REGISTERS. 


Example  1. 

The  following  is  an  example  of  a  possessory  registration  of 
a  freehold  bouse  in  town,  held  in  fee  simple,  free  from  incum- 
brances. 

Title  No.  20,000. 
District,  London. 

Pari.sh,  St.  Goorgo's,  Hanover  Square. 

A,— PROPERTY  EEGISTER. 


No.  Descbiptiox  of  trk  Land,  kc. 


1  2  Jan.  1899.  5/99.*  Freehold  dwelling-house  in  the  parish  of  St.  George's, 
Hanover  Square,  in  the  couuty  of  London,  known  as  No.  oO,  Duku  Street, 
Mayfair,  shown  and  edged  with  red  on  the  filed  ({)t  plan  No.  20,000. 


[FresJi  2)age  in  the  register.'] 

Title  No.  20,000. 
B.— PROPRIETORSHIP  REGISTER. 


No.  I  Proprietor,  &c.  I       Observations. 


2  Jan.  1899.     5/99.*     Possessory /»</<•  registered. 


2  Jan.  1899.     5,99.*     Pro/)nV/or,  Sir  James  Robinson,  of      Value  declared 
50,  Duke  Street,  Mayfair,  S.W.,  Bart.,  M.P.  £10,000. 


{Fresh  page  in  the  register.] 

Title  No.  20,000. 
C— CHARGES  REGISTER. 


No. 

1 

ClIARC.ES,  &C. 

Observations. 

2  Jan.  1899.     5/99.*    It  is  stated  that  there  are  no  in- 
cumbrances.;}: 

i 

*  This  is  the  number  of  the  application  for  registration.  The  last  two  figures 
denote  the  year. 

t  The  (I)  denotes  the  size  of  the  plan.  The  plans  are  in  four  sizes — whole, 
half,  quirter,  and  eighth  of  the  ordnance  sheet.  The  plans  of  each  size  are 
separately  filed.  |  Sec  Rule  18. 
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Example  2. 

Yariaitons  of  thk  Property  Register  in  the  case  of 

Leasehold  Land. 

(i)  As  to  the  whole  or  part  of  the  land  comprised  in  a  lease : — 

"  Leasehold  dwelling-house,  garden,  stables,  and  outbuild- 
ings in  the  parish  of  Hampstead,  in  the  comity  of  London, 
known  as  Northfield,  Beaumont  Road,  N.W.,  shown  and 
edged  with  red  on  the  filed  (|)  plan  No.  20016  (except  the  free 
passage  of  water  and  soil  through  sewers,  drains  and  pipes 
belonging  to  the  land  or  used  therewith),  held  under  a  lease 
of  which  the  following  are  the  short  particulars  : — 

Date— 22  March,  1874. 

Parties — 1.  John  Coleman,  of  39,  Aldersgate  Street,  City, 
Esq. 
2.  William    Johnson,   of    Northfield,    Beaumont 
Road,  Hampstead,  Esq. 

Term— 99  years  from  25  March,  1894." 


(ii)  Several  leases  grouped  under  Rule  61 : — 

"  Five  leasehold  warehouses  in  Medway  Street,  in  the 
parish  of  Marylebone,  in  the  county  of  London,  shown  and 
edged  with  red  on  the  filed  (|)  plan  No.  20150,  hold  under  five 
leases,  of  which  the  following  are  the  short  particulars : — 


No.  on 
Plnr. 

Land  affected. 

Date. 

Parties. 

Term, 
99  years  from 

1 

4  Medway  Street. 

1  June,  1893. 

(  1.  James  Adams. 
(  2.  George  Holtman. 

24  June,  1893. 

2 

6         ,,             ,, 

1  June,  1894. 

The  same. 

24  June,  1894. 

3 

8        ,,           ,, 

10  Sept.  1894. 

The  same. 

29  Sept.  1894. 

4 

10       „ 

» »      J »         j» 

The  same. 

)i      )>         »> 

5 

12       „ 

1)      >)         >) 

The  same. 

>i      ?)         »> 
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(iii)  As  to  a  lease  and  reversionary  lease,  registered  together  under 
Rule  06 : — 

"Leasehold  public-house  at  East  End,  in  tlie  parish  of 
Finchley,  in  the  county  of  Middlesex,  known  as  the  King's 
Head,  with  adjoining  cottnge  and  outhouses,  meadow  in  the 
rear  and  garden  in  front,  shown  and  edged  with  red  on  the 
filed  (5)  plan,  No.  20032,  hold  under  a  lease  and  reversionary 
lease,  of  which  the  following  are  the  short  particulars  : — 


Date. 

Tarties. 

Term. 

20  March,  188G    

20  September,  1S89 

1.  John  Williams  and  William 

AVilliams,    of    tlie    Crown 
Brewery,  Hampstead  Road, 
brewers. 

2.  James  Wilson,  of  the  King's 

Head,    Finchley,     licensed 
victualler. 

The  same. 

34  years  from 
2.5  March.  1886. 

21  years  from 
26  March,  1920. 

B. 


M   M 
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Example  8. 

Property  register,  where,  since  tlie  registration,  portions  Lave 
been  sold,  and  other  portions  have  been  added  to  the  estate,  land 
tax  has  been  redeemed,  and  appurtenant  rights  of  way  have  been 
acquired. 


No.  Description  of  the  Land,  &c. 


10  Mar.  1899.  793/99.  Freehold  mansion-house,  park,  gardens,  and  out- 
buildings, home  farm,  and  farms  called  May's  Farm  and  Theobald's,  in 
the  parish  of  Lewisham,  in  the  county  of  London,  known  as  the 
Eavensbourne  Estate,  shown  and  edged  with  red  on  the  filed  plans 
20152  A.  to  M. 


2       18  June,  1901.     2016  01     Land  tax  is  redeemed. 


3 


24  Oct.  1907.  5763/07.  A  right  of  way  for  all  pixrposes  over  the  roads 
marked  AB  and  CD  on  plans  20152  C  and  K  is  appurtenant  to  the 
estate. 


\_Sparc,  or  fresh  page  in  the  rrgisfcr.^ 
Portions  removed  from  the  title  : 

The  following  portions  edged  and  numbered  in  green  on  the  plans  have 
been  removed  from  the  title  :  — 

5  June,  1899.     47308. 

10  July,  1899.     49162. 

25  Oct.  1902.     203G84. 

\_Spacc,  or  freHjt  page  in  tJie  register.^ 
Portions  added  to  the  title  : 

The  following  portions  edged  and  numbered  in  red  on  the  plans  have  been 
added  to  the  title  : — 

18  Dee.  1899.     58926. 

12  May,  1907.     683489. 


>[Ul;EL  KEGIS'IKIIS. 
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Example  4. 

Variations  of  the  Property  IIegistek. 

(i.)  A  piece  of  building  land  : — 

"  Land  in  the  parish  of  Hampton,  in  tlie  county  of  ^Middlc- 
sex,  part  of  the  Marling  (formerly  Tangley)  Park  Estate, 
having  frontages  to  the  Ilanworth,  Nightingale,  and  Acacia 
lloads,  shown  and  edged  with  red,"  &c. 

"Two  plots  of  land  in  Ilumbolt  Road,  in  the  parish  of 
Fulham,  in  the  county  of  Middlesex,  shown  and  edged  with 
red,"  &c. 

"Land  on  the  south-east  side  of  Calvert  Road,  in  the 
parish  of  "West  Barnet,"  &c. 

(ii.)  Several  houses  together  : — 

"The  following  houses  and  land  at  West  End,  in  the 
parish  of  llampstead,  in  the  county  of  London,  shown  and 
edged  with  red,"  &c. 


No.  on 
Plan. 

1 
2 
3 
4 
5 

Name. 

XT 

No.  on 
Plan. 

Name. 

No.  1,  Tlie  Grcon. 

9 

»l        ->                     M 

>>    3,           ,, 
No.  1,  West  Cottages. 
2a 

6 
7 

8 

l) 

10 

No.  3,  West  Cottages. 

) >    ")     It             i> 
Road. 

(iii.)  House,  with  use  of  private  gardens : — 

Add,  after  the  description  and  reference  to  the  plan, 
"  Together  with  the  use  (in  common  with  others,  and  for  the 
purposes  of  recreation  only,  and  subject  to  rules  and  regula- 
tions, and  the  payment  of  2/.  2*'.  yearly)  of  the  ornamental 

gardens  a.ljacent  to  the  houses  in  Gardens,  to  bo  called 

' Gardens,'  also  shown  on  the  filed  plan  and  tinted  green 

thereon." 

ii  M  2 
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Example  5. 

The  Proprietorship  Eegister  (omitting  dates,  addresses,  and 
descriptions)  where  laud  is  held  in  undivided  moieties,  one  of 
AN'hich  is  afterwards  settled  by  way  of  strict  settlement,  and  the 
other  by  way  of  trust  for  sale.  The  land  is  first  registered  with 
possessory  title,  which  is  afterwards  made  absolute. 


No. 


Proprietor,  &c. 


"*-      Po»»e»soty  Tiih  rogiotorod. 

7*. 


2 

see  4 

-e- 


4 

from  2 


5 

from  3 
see  6 


6 

from  5 


7 
from  1 


Proprietors,  as  to  half,  John  Black. 

Ao  to  half,  Jamoo  Blaolc. 


Restriction,  as  tothehalf  share  of  John  Black,  until  further 
order,  no  transfer  of  the  land  is  to  be  made  excejjt  on 
sale  or  exchange,  and  the  purchase-moneys  on  sale 
are  to  be  paid  to  William  Jones  and  Henry  Brown, 
or  into  Court,  and  no  charge  is  to  be  created  without 
the  consent  of  the  said  W.  Jones  and  H.  Brown. t 


Froprietors,  as  to  half,  Thomas  May  andGeorge  Johnson.  J 


Restriction,  as  to  the  half  share  of  Thomas  May  and 
George  Johnson,  that  until  further  order  no  transfer 
or  charge  is  to  be  registered  during  the  lives  of 
James  Black  and  Sophia  Black  his  wife,  and  of  the 
survivor,    without     their     respective     consents     in 


Absolute  Title  registered. 


Observations. 


Value  declared, 
£2,000. 


Value  certified, 
£1,300. 


•  The  entry  which  causes  the  cancellation  is  referred  to  In  red. 

t  Here  John  Black  has  made  a  strict  settlement  of  his  share,  under  which  he  is 
himself  tenant  for  life,  and  W.  Jones  and  H.  Brown  are  the  trustees.  He  remains 
registered  as  proprietor,  by  virtue  of  his  statutory  power  of  sale  under  the  Settled 
Land  Act ;  but  he  applies  for  a  restriction  in  favour  of  the  trustees  in  Form  6 
(p.  416). 

X  Here  Joseph  Black  has  settled  his  share  on  trust  for  sale,  with  the  usual 
consents  of  himself  and  wife  and  of  the  survivor,  and  has  accordingly  transferred  it 
to  T.  May  and  G.  Johnson,  the  trustees,  who  are  registered  as  proprietors  in  his 
place,  a  restriction  being  entered  to  protect  the  consents. 
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Example  0. 

The  Proprietorship  and  Charges  Register  _  (omitting  dates, 
addresses,  and  descriptions)  where  land  is  devised,  subject  to  a 
charge  of  legacies  and  annuities,  to  executors  and  trustees  to  divide 
among  testator's  children  when  the  youngest  attains  twenty-one. 
One  of  the  legatees  registers  a  caution.  The  annuitants  receive 
charges.  The  trustees,  before  distribution,  receive  notice  of  an 
assignment  of  tlie  eldest  child's  beneficial  interest,  and,  accordingly, 
transfer  his  share  to  the  assignee  when  the  time  arrives.  The 
death  duties  are  paid  before  the  distribution,  and  so  do  not  appear 
on  the  register.  The  legatee  having  receivedhis  legacy,  allows  his 
caution  to  lapse  on  the  transfer  to  the  beneficiaries. 
B.— PROrRIETORSniP  REGISTER. 


No. 


Propbietob,  &o. 


Observationjj. 


Absolnle  Title  registered. 


-6-        Pt'opfioiot',  Alirod  Adame. 
3^^ 


see  4 

5  to  S"" 


4- 
5  to  8''- 


5 
6 

7 
8 


■»'tf^«>»'i    Jamofl   Boca   and   Jaliu  Lowis,   ae 


oxooutoi'B  of  Alfred  Adams. 


Value 

declared, 

£3,000. 


Value 

certified, 

£3,000. 


Gauiion  in  favour  oi  JRobeft  JacksoB. 


Troprietors,  as  to  ^ — Thomas  Smith 
i — Ellen  Adams 
A — William  Adams 
I — Henry  Adams 


C— CHARGES  REGISTER. 


Value 

certified, 

£3,000. 


No. 


1 

see  2 


Charges,  &c. 


C/iarffc  to  secure  an  annuity  of  £40  a  -year  to  George 
Raudall  diuing  his  life. 


Observations. 


Copy  filed. 


Charge  to  secure  an  annuity  of  £20    a  j-ear  to  Henry     Copy  filed. 
Jones  dm-ing  his  life,  to  rank  pari  pmsu  with  Charge  No.  1. 


*  The  entry  wiiioh  causes  the  cancellation  is  referred  to  in  red. 
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7. 


Example 

Charges  Eegister  (omitting  dates,  addresses,  and  descriptions), 
■svliero  there  are  two  charges  on  separate  plots,  one  of  wliich  is 
dealt  with,  and  the  other  is  paid  off.  Lease  — restrictive  covenant 
— alteration  of  priority — part  payment  of  a  charge — special  address 
for  service. 


No. 


1 

see  3, 
8,  9. 


5 


3 

from  1. 


5* 
from  2. 


6 


8 

from  1. 

9 

from  1. 


CnAEGES,  &C. 


The  part  marked  A.  on  the  plan  is  subject  to 
a  charge  to  Charles  Jenkius  to  secure  £1,000 
payable  on  the  10th  of  July,  1899,  and 
interest  at  4  J  per  cent,  per  annum  payable 
half-yearly  on  the  10th  of  July  and  the  10th 
of  January. 


Observations. 


!  Tho  port  marhod  E.  ontho  plan  in  ruh    !  Address  for  service  of 

i    joot  to  a  ohargo  to  Edward  Watliino  J    ,^-;r^^'"'*'''°^  Vt 
J  r.-,w^  ,1  ,1      Ai-x.     £    e/o  Messrs.  Day  &  James, 

to  sQf.'m-o  c£a(.lQ  payablo  on  tho  4tb  ot     '  ■'--      ~    ' 

Qotobor,  1003)  and  intopoot  at  5  per 

oont.  por  annum  payalilo  half  yoarly 

on  tho  4th  of  Ootohoy  aacL  tho  4th  of 

Aprih 


Charge    No.    1    is    transferred    to    "William 
Jones. 


Lease  dated  25th  March,  1906,  of  the  part 
edged  and  numbered  1  in  yellow  on  the  plan, 
to  James  Wilson,  for  ninety-nine  years  from 
2oth  March,  1906. 


Charge  No.  2  has  ceased.* 


The  part  marked  C.  on  the  plan  is  subject  to 
a  condition  that  no  house  erected  thereon  is 
to  be  used  for  any  purpose  except  for  a 
private  dwelling-house. 


Solicitors,  22,  New  Sq., 
Lincoln's  Inn. 


Charge  to  Robert  Cox  to  secure  £1,500  pay- 
able on  the  14th  July,  1908,  wnth  interest  at 
4  per  cent,  per  annum  i^ayable  half-yearly  on 
the  14th  of  July  and  the  14th  of  January. 

Charge  No.  1  is  postponed  to  this  charge. 


£n00,  part  of  tho  principal  secured  by  charge 
No.  1,  is  discharged.     . 


•  Entries  whicli  cause  the  mere  cancellation  of  other  entries  are  made  in  red. 

Where  charges  and  h  ases  arc  likely  to  be  numerous,  the  estate 
can  he  divided  into  blocks,  and  the  charges  and  leases  scheduled 
accordingly. 
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MEMORANDUM 

As  TO  Compulsory  Registration  in  the 
County  of  London. 

[Issued  by  the  Land  Regis trfj  on  the  1-j  th  of  December,  1898.) 

1.  By  the  combined  effect  of  Orders  in  Council  dated  the 
18th  of  July  and  the  20th  of  October,  1808,  made  in  pursuance  of 
the  20th  section  of  the  Land  Transfer  Act,  1897,  it  is  declared 
tlirtt  registration  of  title  to  land  is  to  be  compulsory  on  sale  as 
follows : — 

In  the  parishes  of  Hampstead,  St.  Pancras,  St.  Marylebone,  and 
St.  George's,  Hanover  Square,  on  the  1st  of  January,  1899 : 

In  the  parishes  of  Shoreditch,  Bethnal  Green,  Mile  End  Old 
Town,  Wapping,  Saint  George's-in-the-East,  Shadwell,  Ratcliff, 
Limehouse,  Bow,  Bromley,  and  Poplar,  on  the  1st  of  March, 
1899: 

In  the  remainder  of  the  county  at  various  dates,  the  first  of 
which  is  1st  October,  1899. 

In  order  to  enable  all  persons  to  ascertain  with  certainty  the 
limits  of  the  area  of  compulsory  registration,  maps  (on  a  scale  of 
6  inches  to  the  mile)  of  the  parishes  contained  in  the  first  two 
groups  above-mentioned  have  been  prepared  and  placed  in  the 
registr}'.  These  show  the  parish  boundaries,  and  can  be  inspected 
(free)  by  any  person. 

2.  The  effect  of  the  order  is  to  render  registration  compulsory 
on  all  ordinary  *  sales  of  freeholds,  and  on  all  sales  of  leaseholds 
having  -10  or  more  years  still  to  run,  or  two  or  more  lives  still  to 
fall  in,  and  on  grants  of  leases  or  underleases  for  like  periods.  A 
lease  and  a  reversionary  lease  will  be  deemed  in  most  cases  {see 

*  For  exemptions,  see  section  24  of  the  Act  of  1S07. 
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Eule  56)  to  create  one  continuous  term.  Registration  does  not 
apply  to  a  lease  created  for  mortgage  purposes,  or  containing  an 
absolute  prohibition  against  alienation.  See,  as  to  freeholds, 
section  20  of  the  Act  of  1897,  and  as  to  leaseholds,  section  11 
of  the  Act  of  1875  as  amended  by  Schedide  1  of  the  Act  of 
1897,  section  22  (6)  (g)  of  the  Act  of  1897,  and  Eulcs  56, 
and  58  to  60. 

3.  The  mode  of  registration  thus  made  compulsory  is  registra- 
tion with  a  "possessory  title,"  which  is  effected  on  7;rwm  facie 
evidence  only,  and  does  not  involve  any  official  investigation. 
The  i;;'««a  facie  evidence  required*  for  a  possessory  title  is 
either — 

1.  A    conveyance    or   assignment  on  sale,  or   a  lease,  to   the 

applicant,  or 

2.  A  statutory  declaration  by  the  applicant  or  his  solicitor  to  the 

effect  that  the  former  is  entitled,  accompanied  by  the  latest 
document  of  title  in  the  applicant's  possession. 
It  may  be  assumed  that  the  fu-st  of  these  alternatives  will  be  the 
one  adopted  in  cases  of  compulsory  registration. 

4.  The  ordnance  map  being  the  basis  of  all  descriptions  of  land 
in  the  register,t  the  application  must  also  contain,  or  be  accom- 
panied by,  sufficient  information  to  enable  the  land  to  be  fully 
identified  on  that  map.  This  may  either  be  in  the  deed  itself,  or 
by  an  accompanying  plan,  or  by  the  applicant  (or  his  solicitor) 
personally  pointing  out  the  land  on  the  ordnance  sheet  kept  at  the 
Land  Registry  Office. 

The  ordnance  maps  of  the  above-mentioned  parishes,  on  the 
scale  of  5  feet  to  the  mile,  have  been  specially  revised  by  the 
Land  Registry  surveyors,  and  the  Department  can  furnish,  without 
delay,  to  any  person  requiring  it,  a  revised  plan  of  any  part  of 
those  parishes  at  the  cost  of  the  ordnance  sheet  (2.s.  6f/.)  and  the 
draftsman's  labour  in  filling  in  the  alterations. 

It  is  suggested  that  in  preparing  purchase  deeds  and  leases  for 
compulsory  registration,  the  "  parcels  "  in  the  deed  should  refer  to 
an  endorsed  or  annexed  plan  consisting  of  the  revised  ordnance 
map,  or  a  copy  of  it.  The  map  department  of  the  Land  Registry 
will  afford  all  information  and  assistance  that  may  be  required  for 
this  purpose. 


*  See  more  fully,  Rules  17  to  24,  and  43,  44. 
t  Rule  209. 
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It  will  also  save  time  in  the  completion  of  the  registration  if  the 
person  preparing  the  conveyance  or  assignment  or  lease  will  give 
instructions  beforehand  to  the  Land  liogistry  (if  possihle,  by 
leaving  tlie  contract)  to  prepare  a  plan  for  filing,  and  a  tracing 
for  the  land  certificate.  The  cost  of  tliis  plan  and  tracing  is 
included  in  the  ad  ralorcin.  fee,  payable  on  registration,  which  is 
Is.  Q>(l.  for  every  £'2~>  in  value  up  to  £3  for  £1,000,  and  thence, 
at  gradually  diminishing  rates,  stated  in  the  Fee  Order  of 
27th  October,  1898,  to  a  maximum  of  £20  for  £32,000  and 
upwards. 

'J.  The  registration  of  a  purchaser  as  proprietor  of  the  land 
under  the  Land  Transfer  Acts  renders  it  imnecessary  to  register  a 
memorial  of  the  purchase  deed  in  the  Middlesex  Eegistry  {see  the 
Land  Eegistry  (Middlesex  Deeds)  Act,  1891,  Schedule  1,  para- 
graph 14).  Priority  dates  from  the  delivery  at  the  Land  Eegistry 
of  the  application  for  registration.     (Eules  19  and  24.) 

6.  It  is  suggested  that  in  cases  of  compulsory  registration  on 
sale,  or  on  the  grant  of  a  lease,  the  most  convenient  course  will 
generally  be  to  bring  to  the  Land  Eegistry  merely  the  purchase 
deed  or  lease,  and  such  further  particulars  (if  any),  by  plan  or 
other\\dse  as  may  be  necessary  to  enable  the  land  to  be  identified 
on  the  ordnance  map.  The  formal  application  for  registration, 
and  the  entries  for  the  register,  will  then  be  di-awn  up  by  one 
of  tlie  assistant  registrars  in  the  presence  of  the  applicant  or  his 
solicitor,  who  will  thereupon  (if  satisfied)  sign  and  approve  the 
same.  Where  this  course  is  adopted,  it  is  anticipated  that  the  land 
certificate  will  usually  be  issued  in  the  course  of  two  or  three  days. 

If  the  purchase  deed  or  lease  is  not  intended  to  be  permanently 
deposited  in  the  Eegistry,  a  copy,  written  on  stout  foolscap  paper 
(both  sides),  including  a  tracing  or  other  copy  of  the  plan  (if  any) 
thereon,  must  be  furnished  also. 

7.  Where  an  estate  is  being  laid  out  for  building,  according  to  a 
settled  plan,  special  arrangements  can  be  made  to  facilitate  the 
registration  of  leases  and  sales.  As  to  these,  inquiry  should  be 
made  at  the  Eegistry. 

8.  Where  an  absolute  title  is  required  it  will  usually  be  best  to 
complete  the  possessory  registration  provisionally,  but  to  postpone 
the  issue  of  the  land  certificate  until  tlie  absolute  title  has  been 
granted.  The  fee  for  possessory  title  will  be  payable  at  once,  and 
the  amount  will  be  allowed  for  when  the  absolute  title  is  com- 
pleted. 
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9.  Fiu'tlier  information  will  be  furnislied  on  inquiry  in  regard 
to  any  particular  case. 

10.  The  business  of  registration  for  the  County  of  London  will 
be  carried  on  in  a  large  room  on  the  ground  floor  of  No.  6,  Portu- 
gal Street,  Lincoln's  Inn,  which  can  also  be  approached  through 
No.  34,  Lincoln's  Inn  Fields.  From  the  commencement  of  com- 
pulsory registration  the  office  will  be  open  to  the  public  from 
10  to  4  throughout  the  year,  except  on  Saturdays,  when  it  will 
close  at  2,  and  on  Sundays,  Good  Friday,  Easter  Eve,  Monday 
and  Tuesday  in  Easter  week,  Monday  in  Whitsun  week,  Christmas 
Day,  and  the  next  following  working  day,  when  it  will  be  closed 
altogether. 
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Abatement, 

pidcerdings  not  to  abate,  405. 

Abroad, 

110  special  requirements  in  regard  to  execution,  378. 

Absent  Person, 

Court  may  make  order  conclusively  binding  an,  201. 

Absolute  Title, 

application  for,  7,  8,  .340. 

foiTn  of,  41o. 
registrar  is  in  the  position  of  amlling  purchaser,  8. 
on  sales  in  compulsoiy  area,  64. 
evidence  required,  freeholds,  134,  341. 
leaseholds,  143,  344. 
holding  title  may  be  accepted,  147. 
to  leasehold  land,  includes  lessor's  title,  144,  109,  345. 

form  of  application  for,  475. 
statutory  declaration  in  support  of  absti'act,  19G. 

form  of,  416. 
notice  of  registration  -w-ith,  to  be  marked  on  title  deeds,  198. 
doubtful  qiicstion  may  be  referred  to  Court,  200. 
reference  to  conveyancing  counsel,  219,  220,  341,  342. 
under  Small  Holdings  Act,  310. 
caution  against,  319. 
deposit  for  costs  of,  340,  407. 
advertisements  of  application,  342. 

foi-m  of,  415. 
objections  to,  342,  343. 

form  of,  477. 
to  incumbrances,  368. 
fee  for,  435. 
effect  of.    See  Effect  of  Eegistration. 

Abstract, 

of  title  to  incumbrances  prior  to  registration,  32,  308. 
on  sale  of  land  registered  with  possessory  or  qualified  title,  32, 
306,  308. 
under  absolute  title,  vendor  should  not  supplv, 

69. 
if  supplied,  how  made.  70, 
307. 
on  discharge  of  incumbrances  piior  to  registration,  106. 
of  settlement,  deposit  of,  in  registry,  117,  2S1,  .'571. 
on  application  for  absolute  titlt\  341. 
of  probate,  deposit  of,  in  registry,  371. 
to  be  retained  in  registry,  405. 
examination  and  verification  of,  405. 

fee  for,  436. 
may  be  required  in  all  cases,  405. 

N  N  2 
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Abuttals, 

condition  of  sale  as  to,  71. 
form  of,  483. 

Account, 

analogy  of  register  to  an,  334. 
cuiTent,  form  of  charge  to  secure,  493. 

Acknowledgments, 

for  production  of  deeds,  when  required,  19. 
by  married  women,  412. 

Act  of  Parliament, 

interpretation  of,  334. 

Addition, 

of  land  to  a  registered  estate,  81,  335. 
form  for,  on  purchase,  490. 
mode  of  entry  on  register,  510. 

Address, 

for  service,  210,  406,  407. 
alteration  of,  337. 

Administration.    See  Assets  ;  Personal  Repeesentatiyes. 
may  be  granted  for  real  estate  only,  240. 
rules  relating  to,  applied  to  "  real  estate,"  245,  254,  255 
effect  of,  distinguished  from  probate,  245. 
costs  of,  246. 
limited,  effect  of,  248. 
of  real  estate,  mode  of,  254,  255. 
with  will  annexed,  240,  241,  263. 
order  of  application  of  assets  in,  255,  259,  260. 
right  to,  of  heii-  and  next  of  kin,  261,  262,  263,  264. 
hvisband's,  261,  262. 

enures  to  his  representative,  262. 
creditor's,  263. 
widow's,  262,  263. 
action,  heir  or  devisee,  defendant,  when,  252. 

costs  of  "testamentary  expenses,"  254,  255,  256. 
when  borne  by  real  estate,  259. 

Administrator.    See  Personal  Eepresextative. 
title  vests  from  grant  and  not  on  death,  238,  245. 

relates  back  to  death,  239. 
rules  of  devolution  of  estate  of,  241,  242. 
acts  prior  to  grant,  when  valid,  245. 
costs  of,  246. 
durante  minore  cetute,  248. 
limited,  powers  of,  248. 
2'jfndente  lite,  248. 
durante  ahsetdid,  248. 
joint,  suggestion  as  to,  261. 
discretion  as  to  selection  of,  263. 
"  personal  representative  "  includes  an,  322. 

Adverse  Possession, 

effect  of,  on  registered  land,  155,  301,  302,  324. 

against  heir  and  administrator,  239. 

pei-mitted  by  personal  representatives,  liability  for,  251. 
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Adverse  Rig-hts, 

eil'ocl  of  iiotieo  of,  13. 

as  to  luiiii's  iiiid  miuoi'als,  entered  on  regi.stor,  11,  l-J. 
should  bo  ])rotectod  by  caution,  'lo, 

assertion  of,  against  registered  proprietor,  how  to  meet,  28(j. 
See  Abveuse  POSSKSSIOX. 

Advertisements, 

on  application  for  absolute  title,  7,  342. 

form  of,  415. 
on  loss  or  destruction  of  land  certificate,  293. 
general  rule  as  to,  40G. 

Advowson, 

included  in  term  "  hereditament,"  4. 
registration  of,  203,  349. 

caution  against,  353. 
an  incorporeal  hereditament,  235, 
right  to  present,  237. 
devolution  on  death,  237. 

Affidavit, 

"  statutory  declaration  "  includes,  334. 
meaning  of,  334. 

Agreement, 

for  lease  of  registered  laud.     »SV('  Leask. 

as  to  the  non-acquisition  of  an  easement,  06. 

for  apportionment  of  rent,  G6. 

Air, 

right  to  shut  out,  66,  75. 

Alteration, 

of  name  or  addi'ess,  337. 

of  street  names  and  numbers,  397. 

Amendments  of  Act  of  1875, 

schedule  of,  in  Act  of  1897... 323. 

Annuity, 

conveyance  in  consideration  of,  probably  a    "sale"  for  pur- 
poses of  compulsory  registration,  54,  313. 
registered  charge  of,  284,  298,  364. 

enforcement  of,  104. 
implied  powers  of  Conveyancing  Act  applj',  159,  298. 
charge  of,  should  be  protected  on  register,  174. 
"  real  estate"  includes,  if  charged  on  land,  235. 
devolution  on  death,  237. 
form  of  charge  for,  425. 

Appeals, 

from  the  registrar, 

full  list  of,  399,  400. 

generally  as  to,  224,  400—404. 

costs  of,  in  indemnity  cases,  289. 

in  formal  matters,  400. 

in  (itlier  matters,  400. 

to  be  to  senior  judge  of  Chancery  Division,  401. 

statement  to  be  prepared,  401. 
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Appeals — continued. 

from  the  x^^istiwY—iimtl h iic<l. 

to  be  decided  by  judge  in  persou,  401. 

mode  of,  by  summons  or  motion,  401. 

how  issued  and  served.  401,  402. 

neglect  to  api)ear,  402. 

hearing  of,  403. 

order  on,  403. 

fees  and  charges,  403. 

time  for.  403. 

notice  of,  to  be  registered,  403. 

effect  on  dealings  for  value,  403. 

service  of  order,  403,  404. 

where  rectification  of  register  ordered,  404, 

costs  in  discretion  of  Court,  404. 

form  of  summons,  431. 
fi-om  the  Court,  224,  403. 
from  district  registries,  220. 

Applicant, 

to  register  land,  who  may  be  an,  5,  (J,  7,  132,  140. 

purchaser,  before  conveyance ;  vendor's  consent  required,  5, 

132,  140. 
friiad  facie  liable  for  all  costs,  199. 
death  of,  proceedings  not  to  abate,  40<j. 

Application, 

to  register  land,  mode  of,  7 — 10, 

absolute  title,  7,  340. 

form  of,  415. 
possessory  title,  9,  338. 

fonn  of,  414. 
qualified  title,  9,  10,  137,  138,  344. 
by  fiduciary  owners,  5.  194 — 196. 
in  compulsory  areas,  61 — 04. 
leaseholds,  344. 
settled  land,  351 — 353. 
notice  of,  form  of,  418. 
to  register  restrictive  conditions,  340. 
to  register  transfer,  not  required,  81. 
penalty  for  unqualified  jaerson  drawing,  300,  301. 
neglected,  may  be  treated  as  withdrawn,  407. 
pending.  List  of,  337. 

not  to  abate  on  death,  transmission,  or  change  of  interest,  405. 
to  be  retained  in  registry,  379. 
to  Court,  authorized,  list  of,  399,  400. 
procedure  on,  400 — 404. 
summons,  form  of,  431. 
forms  of.     <S'ee  under  the  various  matters  to  be  applied  fui'. 

Appointment.    'See  Power  of  Appointment. 
generally,  66. 
of  new  trustees,  68. 
power  of,  registration  of,  281. 

of  officers  in  Land  Registry,  made  by  Lord  Chancellor,  217. 
by  will,  of  real  estate,  239,  240,  256,  257,  260. 

Apportionment, 

of  rent,  can  be  registered,  66. 
form  for,  595. 
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Appropriation, 

lor  li-iiicy,  or  sliarf)  of  residue,  not  a  "sale"  for  puiTioses  of 

compulsory  rofjistration,  52,  312. 
generally  as  to,  273—279. 

provisions  of  Act  of  1S97  as  to,  supersede  existing  rules,  275. 
conditions  of  a  valid,  276,  277. 
special  power  proforablo  to  statutory,  270. 
a])plication  to  intestacy,  276. 
consents  to,  of  persons  imder  disability,  270. 
mode  of  valuing  for,  270. 
contents  of  notice  of,  276. 
is  final,  270. 

stamp  duty  on,  278,  279. 
registration  under,  371. 
of  registered  land,  174,  279. 
form  of  instrument  of,  426. 

Appurtenances, 

included  in  term  "hereditament,"  4. 

registered  purchaser  obtains,  14,  104,  168. 

reputed,  or  "enjoyed  with"  land,  pass  on  registered  transfer, 

10. 
included  in  registration  of  freeholds,  135,  130. 

leaseholds,  143. 
grant  or  reservation  of,  may  be  added  to  a  transfer,  165. 
to  mining  rights,  350. 
to  flats,  cellars,  &c.,  350. 
form  of  application  to  register,  504. 

Arrangement, 

with  creditors,  scheme  of,  374. 

Assent, 

by  personal  representatives,  to  a  legacy  of  a  chattel  real,  246, 

247. 
to  a  devise,  effect  of,  247. 
need  not  be  in  writing,  247. 
inquiries  as  to,  247. 
of  registered  land,  174,  247. 

form  of,  420. 
generally,  204. 

qu.,  required  in  case  of  copyholds  r  204,  205. 
may  be  parol,  265. 
should  be  in  writing,  205. 
implied,  what  is  an,  205,  200. 
by  one  of  several  executors,  260,  207. 
subject  to  charge,  204,  207. 
registration  under  an,  371. 

Assets, 

real,  mode  of  administration  of,  254,  255. 
legal  and  equitable,  distinguished,  255,  256. 
all  are  now  legal,  255. 

effect  of  this  rule,  250. 

exceptions  to  it,  258. 
insufficient,  marshalling  of,  256. 
appointed  jiroperty,  256 — 258. 

marshalling  of,  as  between  real  and  personal  estate,  258,  259. 
order  of  administration  of,  259,  260. 
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Assignment  of  Leaseholds.  SVt  Leasehold  Land,  Transfer  of. 
elt'ert  uf  compulsoiy  ivgistration  on,  52,  54,  57,  58,  31;}. 
■n-here  the  leasehold  title  is  registered,  1(37. 

implied  covenants  on,  171. 
"  conveyance  on  sale  "  includes,  3-14,  349. 
compulsory  registration  on,  348,  349. 

Assistant  Registrar, 
indemnity  of,  209. 
qualification  of,  217,  225. 
performance  of  registrar's  duties  by,  temporarily,  232. 

Attendance, 

on  registrar's  summons,  218. 
charges  of,  218,  219. 
penalty  for  refusal,  219. 

Attestation, 

of  execution,  80,  297,  378. 

Attorney,  Power  of, 

no  means  of  registering,  09. 
execution  under  a,  378. 

Auction, 

solicitor's  costs  of  conducting  sale  by,  410,  411. 

Banker, 

banker's  di'aft,  fees  payable  by,  when,  379. 
banker's  mortgage,  99. 

Bankruptcy.    See  Transmissions. 

of  transferor,  effect  on  registered  voluntary  transfer,  1G7. 
of  proprietor,  177,  179,  324,  374. 
trustee  in,  may  inspect  name  index,  337. 

death  of,  373. 
administration  in,  of  estate  of  deceased  proprietor,  374. 
registration  of  official  receiver,  374,  375. 

of  trustee,  374,  375. 
scheme  of  aiTangement,  374. 
vacating  of  oflRce  of  trustee,  375. 
divesting  of  estate  of  official  receiver  or  trustee,  375. 

form  of  notice  of,  427. 
onerous  property,  375. 
liquidation  of  a  company,  375. 

Baronetcy, 

devolution  of,  on  death,  237. 

Benefice, 

definition  of,  305. 

rules  as  to  incumbents  of,  304,  305.     See  Ljjcumbent. 

Beneficiary, 

under  a  settlement,  dealings  with,  how  to  protect,  109-111. 

Board  of  Agriculture, 

cei-tilicatc  by,  on  sale  by  incumbent,  under  Glebe  Lands  Act, 

304,  305. 
exchange,  by  award  of,  363. 
partition,  by  order  of,  363. 
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Board  of  Trade, 

loreshoro,  iiotico  to,  ou  registration  of,  ID.'S,  'i'2'i. 

Bond, 

cautioner's  security  by,  188, 

Boundaries, 

^^'ononilly,  ;J()4,  ;j;)4— ^97. 

l)ositioii  of  registered  purchaser  as  to,  15. 

mode  of  deliuiug  iu  registry  maps,  la,  '6{)-i — 39(3. 

coiupared  with  method  used  iu  title  deeds,  15. 
applicant  may  attend  at  registry,  and  point  out,  on  ordnance 

map,  G2. 
particulars  as  to,  on  compulsory  registration,  04,  394. 

effect  of  inserting  on  registered  plan,  U4,  394. 
in  contract  for  sale,  71,  72. 
fonn  giving,  483. 
practice  as  to,  under  Act  of  1875...71. 

comparison  of  provisions  as  to,  in  Acts  of  1875  and  1897.  .71. 
cellars  running  beyond  the  defined  boundaries,  72. 
condition  of  sale  as  to,  483. 

of  count}',  for  compulsory  registration,  31G,  317. 
repeal  of  1875  Act  as  to,  326. 

explained,  394. 
power  to  define  fixed  boimdaries,  394,  395. 

effect  of  such  definition,  395. 

procedure,  395. 
where  not  fixed,  effect,  395. 

Bridge, 

conveyance  of,  63. 

Building  Estate, 

mode  of  comijleting  sales  of  plots,  36. 
special  arrangements  as  to  plans  for,  38. 
in  a  compulsory  district,  63. 

Building  Society, 

form  of  mortgage,  298. 

discharge,  365,  366. 
mortgages  may  bo  retm-ned  to,  380. 
certificate  of  solicitor  approving  mortgage  to,  491. 


Cancellation, 

generally,  337. 

of  charge,  105,  162. 

of  incumbrance,  115,  154. 

of  fee-stamps,  408. 

Capital  moneys  under  a  settlement, 

investment  of,  in  registered  land,  120,  2S2. 
forms  of  transfer  for,  120,  419,  420. 

Case  for  Court.    See  Court. 
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Caution. 

againsit  iirst  registration  of  land, 
generally,  191,  192,  352,  So^. 
in  what  cases  admitted.  2'-i. 
who  may  lodge  a,  191. 
where  useful,  191. 
form  of,  417. 
effect  of,  192,  295,  353. 
omission  to  register  a.  effect  of,  288. 
declaration  in  support,  form  of,  417. 
notice  under,  fomi  of,  418. 
against  registered  dealings  with  registered  laud, 
generally,  25,  26,  185— LSS,  3n8,  389. 
piu'chaser  or  mortgagee  finding  a,  procedure,  34,  186. 
priority  of  rights  protected  by,  34,  35. 
entry  or  alteration  of,  on  ajipointment  of  new  trustees, 

68. 
conditions  of  sale  as  to,  73. 

foiiu  of,  484. 
when  required,  22,  25,  288. 

on  declaration  of  trust,  82. 

on  disclaimer,  82. 

on  unregistered  mortgage,  99,  288. 

on  lis  jJOidens,  25. 

on  unregistered  transfer  of  charge,  103. 

on  vesting  of  executory  limitations,  119. 

on  exercise  of  charging  jiowers,  119,  120. 

to  protect  a  contract  for  purchase,  30,  09. 
charging  powers,  122. 
charge  of  debts,  legacies,  annuities,  175. 
trusts,  176. 
land  charges,  367. 

to  prevent  breach  of  trust,  185,  288. 
production  of  land  certificate  not  requii-ed,  139. 
omission  to  enter  a,  effect  of,  21,  288. 
clause  in  will  to  prevent  registration  of,  124. 
lodgment  of,  388,  389. 
who  may  not  lodge  a,  185,  352. 
foiin  and  contents  of,  388,  389,  428. 
registrar  has  no  discretion  as  to,  185. 
effect  of,  185,  186,  187,  388,  389. 
what  dealings  are  affected  by  a,  186. 
procedure  on,  186,  187. 
notice  under,  187,  389. 

foi-m  of,  428. 
cautioner's  consent  to  dealing,  187,  389. 
cautioner  may  apply  for  fiu'ther  delay,  188. 
compensation  for  improper  lodging  of,  188,  389. 
what  is  improper,  188. 
ajipeal  to  the  Coiu't  as  to,  188. 

summons  of  cautioner,  in  specific  performance,  211. 
official  searches  against,  319. 
against  registration  of  an  absolute  title,  319,  388. 
where  to  be  entered,  335. 
settled  land,  as  to,  352. 
lapse  of,  when  once  used,  389. 
withdrawal  of,  389,  428. 
by  Ecclesiastical  Commissioners ,_  390. 
against  registration  of  a  title  as  qualified  or  absolute,  319,  388, 
428. 
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Caveat.    .See  Caution. 


Cellars, 

mcludod  in  tho  tenn  hercditamonts,  4,  1"51. 
convi'yuucos  of,  lui. 
conditions  of  sale  as  to,  ~'2. 

form  of,  483. 
repristration  of,  349,  350. 


'^o' 


Certificate.    N"  Land  Certificate;  Charge  Certificate. 
l)j'  Inland  Revenue,  as  to  succession  duty,  l.jo. 
land  and  charge  certificates : — 

generally,  202. 

production  of,  when  required,  2'JO,  291,  292. 

indorsement  of,  290,  292,  291. 

power  to  compel  production  of,  290. 

issued  before  1S9S,  production  equally  necessary,  291. 

loss  or  destruction  of,  proceedings  on,  292,  293. 

issue  of  new,  293,  294,  295,  391,  393. 

deposit  in  registry  of,  294,  295,  393. 

no  cost  in  respect  of,  295. 

are  evidence,  202. 

renewal  of,  202. 
of  value,  408. 

exempted  from  duty,  408. 
of  discharge  of  death  duties,  280. 
forms  of,  various.     See  list  of  forms,  330 — 332. 
of  counsel,  on  succession  to  settled  land,  372. 

Cessation, 

of  charge,  105,  162,  365,  370. 

form  of,  425. 
of  sub-charge,  369,  370. 
of  incumbrance,  369,  370,  385,  386. 

form  of,  496. 

Chamberlain,  Lord  Great, 

office  of,  devolution  of,  on  death,  237. 

Chancel, 

liability  to  repair,  not  an  "  incumbrance,"  323. 

Chapel,  Chapelry, 

"■  benefice,"  includes,  305. 

Charge, 

(i)  by  registered  disposition. 

procedure  generally  as  to,  .similar  to  that  on  sales,  29. 
mode  of  execution,  37. 

registration,  335,  336. 
examjjle  of,  514. 
can  be  created  by  a  purchaser  before  he  is  registered  as 

proprietor,  37,  93,  156,  300. 
uf  part  of  an  estate,  map  department  should  settle  tho  plan 

before  completion,  to  avoid  delay,  38. 
in  exorcise  of  a  power  in  a  settlement,  67. 
for  impaid  purchase-money,  79. 
transfer  of  laud  subject  to  a,  79. 
time  of  i^aymeut,  94. 
additional  or  collateral  security,  97. 
further  charges.  97. 
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Charge — cu}ttiiiitvd. 

(i)  by  registered  disposition — coiditiiwd. 

traiisiietious  between  proprietors  of,  and  owners  of  inciuu- 

branccs  prior  to  registration,  108. 
2)uis)ii',  notice  to  j^rior  mortgagees,  when  required.  111. 
to  seciu-e  money  raised  on  settled  land,  284. 
application  of  Conveyancing  Act,  1881... 297,  2*J8. 
consolidation,  how  affected,  291). 
forgerj'  of,  leniedy  of  proprietor  of  land,  luG. 
legal  estate  in  relation  to,  157. 
tacking  abolished,  157. 
of  possessory  or  qualified  title,  157. 
power  of  sale  implied,  158,  297. 

must  be  expressly  negatived  if  not  required, 

158,  297. 
form  for,  424. 
particulars  of,  161,  298. 
Conveyancing  Act,  1881,  a^jplies  to,  297,  298. 
title  of  purchaser  under,  297,  298. 
transfer  in  exercise  of,  357. 
form  of,  421. 
completed  by  registration,  156,  158. 
land  certificate,  custody  of,  charge-creditor  not  entitled 

to,  293. 
implied  powers  of  creditor,  298. 
insurance  by  debtor,  94. 

by  creditor,  298. 
receiver,  298. 

penaltj'  for  unqualified  persons  drawing,  300,  301 . 
consolidation,  366. 
Eule  101  as  to  rectification  of  register  under  paramount 

title,  368. 
retained  in  registry,  379,  380. 

excei:)t  building,  friendly,  and  industrial  and  provident 
societies,  380. 
transmission  of,  on  death,  177,  370. 
money  advanced  in  different  shares,  424. 
reduction  of  interest  on  punctual  payment,  424. 
loan  for  certain  term,  424. 
instalments,  424. 
fee  for,  434,  437,  438. 
for  money  which  personal  representatives  are   liable  to 

pay,  264,  267—269. 
for  future  advances,  form  of,  425. 

form  and  creation  of,  92 — 98,  155,  156,  158,  364,  375 — 377, 
423,  424,  487,  491—503. 
building  societies  may  use  their  own  forms,  94,  156, 

298. 
friendly,  and  industrial  and  provident  societies  also, 

94,  157,  299. 
where  unregistered  property  included,  95. 
implied  provisions  of  Conveyancing  Act,  1881 . .  .298. 
to  secvu'e  annuity,  364,  425. 
forms,  use  of,  376. 
execution  and  attestation,  378. 
by  attorney,  378. 
solicitor's  costs  of,  410,  432. 
forms  of,  423,  424,  487,  491—493. 
combined  wdth  transfer  of  land,  487. 
special  stipulations,  forms  of,  424. 
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Charge — contimied. 

(i)  by  lef^istered  disposition— fO/(^('H»erf. 
effect  of,  f>:j. 

implied  covenants  in,  93,  159,  160,  298. 

in  mortgagor's  owni  iavoui-,  94. 

on  legal  estate,  95,  157. 

in  case  of  forgery  or  personation,  150. 

where  title  possessory  or  ([iialilied,  157,  324. 
transfer  of, 

cai\  be  made  by  tlie  credit(jr  before  he  is  registered  as 
pr()])rietor,  37,  300. 

generally,  101—103,  171,  172,  299,  .366. 

forms  of,  426,  494. 

inquiries  and  searches  on,  101,  111,  172. 

debtor  should  concur  in,  102. 

where  part  of  debt  ilischarged,  102. 

where  alterations  are  reciuiied,  102. 

legal  estate  on,  102. 

to  owner  of  the  land,  102,  103. 

by  deed,  off  the  register,  103. 

for  value,  ciu-es  invalidity,  156,  172,  324. 

proprietor's  power  to  make  a,  indestructible,  299. 

execution  and  attestation,  378. 

solicitor's  costs,  410,  432. 
priority  of,  96,  162,  367. 

independent  of  legal  estate,  157. 

alteration  of,  300. 

under  charging  powers,  367. 

under  Iminovement  of  Land  Act,  1864... 367,  368. 
special  statutes,  367. 
enforcement  of,  generally,  104. 

legal  estate  on  sale,  foreclosure,  or  entry,  157. 

by  entry,  160. 

by  foreclosure,  160,  161,  365. 

by  sale,  161,  162,297,  298,357. 
form  of  transfer  for,  357,  421 . 
alteration  of,  94,  95,  102,  299,  300,  365. 

form  for,  425. 
cessation,  release,  discharge,  or  satisfaction  of.  105,  165, 
299,  324,  337,  365. 

on  transfer  of  land,  79,  426. 

six  months'  notice  of,  in  lieu  of  interest,  112. 

registration  of,  not  obligatory,  172. 
forms  of,  425,  495,  496. 

building  society  form  of,  299,  366. 

proprietor's  power  to  give,  indestructible,  299. 

friendly  .society,  366. 

industrial  and' provident  society,  366. 

cancellation  of,  337. 

procured  by  fraud,  162. 

sub-charges,  97,  368,  369^ 
certilicatcs  of,  369,  370. 

(ii)  having  origin  in  tenure,  not  an  "  inciunbrance,"  148. 

(iii)  of  annuity.     See  Annuity. 

(iv)  of  debts,  legacies,  annuities,  &c.  should  bo  protected  on 

the  register,  174,  175. 
(v)  by  deposit  of  certificate.     See  DEPOSIT  OF  Certificate. 
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Charge-Certificate, 

conditions  of  sale  as  to.  on  sale  by  creditor,  70,  71. 

uni-egistered  sub-mortgagee  shoiild  hold,  97. 

issue  of,  98,  29-1,  295. 

sub-charge  by  deposit  of.     See  Deposit  of  Certificate. 

uni-egistered  transferee  of  charge  should  enter  notice  of  deposit 

of,  103. 
to  be  delivered  to  proprietor  of  charge,  156,  294. 

transferee  of  charge,  172. 
production  of,  when  required,  290,  293,  365. 
loss  or  destruction  of,  292,  293. 
lien  by  deposit  of.     See  DErosiT  of  Certificate. 
on  removal  of  land  from  register,  309. 
form  of,  430. 
fee  for,  435. 

Charges.    See  Costs. 

Charges-Register.    See  EecxIster. 

Charging  Powers, 

generally,  119,  120. 

statutory  charge  for  money  actually  raised  under,  67, 120,  284, 
285. 
form  of,  493. 
insertion  of  special,  in  settlements  of  registered  land,  118. 
registered  charge  in  exercise  of,  120,  284,  285. 
protection  of,  121,  122. 
priorities  of,  367. 

Charitable  Uses, 

transfer  of  land  to,  359. 
form  of,  421. 

Chattel  Real, 

rules  as  to,  to  apply  to  personal  representatives  as  regards  real 
estate,  245—247. 

Church  Building  Act, 

1839,  sale  by  incumbent  under,  304. 
1845,  transfers  of  land  under,  360. 
1851,  transfers  of  land  under,  360. 

Civil  Remedy, 

not  affected  by  ci-iminal  proceedings  under  the  Acts,  215. 

Collateral  Security, 

charge  by  way  of,  97. 

Commencement 

of  Act  of  1875... 130. 
of  Act  of  1897..  322. 

exercise  of  powers,  130,  334. 
of  general  rules,  414. 

Common,  Tenancy  in.        See  Tenants  in  Common. 

Common,  and  Rights  of  Common, 

appurtenant,  included  in  registration,  136. 

not  an  "incumbrance,"  149. 

an  incorporeal  hereditament,  235. 

in  gi'oss,  devolution  on  death,  237. 

demesne  lands  include,  349. 
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Company,    f^ee  Corporation. 
li(luiclation  of,  375. 

Compensation.    -SVe  Indemnity. 

Completion, 

may  bu  coiubined  with  contract,  '29,  30. 

modes  of  arranging  for,  30.  /^,  '^ 

generally  as  to,  35 — 37. 

time  and  place  of,  should  bo  stated  in  contract,  70. 

form  stating  them,  482.  /-'Ia*-. 

Compulsory  Registration, 

generally,  Chapter  Vlll.,  4f»,  and  311-317,  338-340. 
effect  on  general  practice  in  districts  where  in  force  :— 
as  to  conveyance  and  mortgage,  353. 
as  to  lodgment  of  cautions,  191,  102. 
as  to  form  of  conveyances,  9,  53,  Gl — 63. 
in  Middlesex,  63,  230,  33S,  340. 
Orders  in  Council  as  to,  311,  314,  315,  31(),  462,  463. 
what  interests  affected,  311,  312,  348,  349. 
exemptions  from,  311,  312,  322. 
conveyance  on  sale,  what  is  a,  312,  349. 
evasion  of,  313. 
is  with  possessory  title,  314. 
absolute  title  on,  314. 
County  Council,  notice  to,  315. 

resolution  of,  315. 
desiring,  316. 
utilization  of  existing  registries,  316. 
county,  what  is  a,  316. 

alteration  of  boundaries  of,  316. 
fees  on,  319. 
of  leases  and  leasehold  land,  320,  348,  349. 
procedure  on,  338. 
official  memorandum  as  to,  515. 

Concealment  of  Registration, 

precautions  against,  198,  199,  337. 

Conditions  of  Sale, 

generallj',  69 — 76. 

on  sale  by  incumbrancer  prior  to  registration,  107. 
as  to  expense  of  completing  vendor's  title,  void,  308. 
forms  of,  various,  478 — 485. 

Conditions,  Restrictive.    See  Restrictive  Conditions. 

Consent, 

of  trustees  of  settlement  to  registration  of  mansion  house,  6. 
of  vendor  to  application  for  registration  of  land,  134._ 
of  necessary  persons  may  be  added  to  instruments,  378. 

Consideration, 

form  of,  may  be  varied,  76,  95,  113,  418,  423. 

examples,  490. 
valuable,  what  is,  164,  166. 
to  be  stated  in  words  and  repeated  in  figures,  418.  423. 

Consolidated  Fund, 

liability  of,  for  indemnities,  286,  317. 
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Construction  of  Acts, 

Act  of  1N97  to  bo  coustrucd  as  ouo  with  Act  of  1875... 322. 

Constructive  Notice, 

pvovision  against.  206,  325. 

Constructive  Trustee, 

effect  of  registration  of,  136. 

Contingent  Remainder, 

cannot  be  registered,  24. 
protection  of,  when  requii'ed,  175. 
devolution  of,  on  death,  235. 

Contract, 

by  fiduciary  vendor,  may  be  conditional  on  piu'chaser  being 
registered  with  absolute,  qualified,  or  possessory  title,  5. 

may  be  combined  with  completion,  29,  30,  69.  \ 

caution  to  protect  a,  30,  69. 

form  of,  478—479. 

forms  of    special   stipulations   under  various   circumstances, 
478—484. 

may  be  sent  to  registry  for  approval  of  plan,  63. 

for  sale,  generally,  69 — 76. 

specific  performance  of,  211. 

where  vendor  not  registered  proprietor,  211. 
costs  in  action  for,  212. 

of  deceased  25erson,  liability  of  personal  representatives,  251. 

Conveyance, 

not  necessary,    where  purchaser   applies   for  registration   of 

land,  7. 
intended  for  compulsory  registration,  how  to  prepare,  9,  61, 

et  seq, 
of    lands  partly   within   and   partly   -nathout    a    compulsory 

area,  53. 
on  sale,  what  is,  for  purposes  of  compulsory  registration,  54. 

directions  as  to  preparation  of,  in  compulsory  areas,  61. 
generally  as  to,  76 — 81. 
on  trust  for  sale,  82. 
and  immediate  mortgage,  353. 
by  personal  representatives,  to  devisee, 
of  registered  land,  174. 
of  copyholds,  qy.  required,  264,  265. 
by  one  of  several  executors,  266,  267. 
devisee's  right  to  requii-e  a,  270,  271. 
by  unregistered  assurance,  effect  of,  180,  181. 
protection  of,  180,  181,  288. 
inquiiy  as  to  title  on,  180,  181. 
when  useful,  181. 
danger  of,  181. 
land  certificate  must  be  produced  on,  296. 

Conveyancing  Acts, 

application  of,  to  registered  land,  297,  372. 

Conveyancing  Counsel, 

reference  to,  of  absolute  titles,  220,  404. 

of  special  cases,  404. 
appointment  of  examiners  of  title,  404. 
reference  to  registrar  from,  404. 
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Copies, 

ol'  rogisttn-,  wlio  may  make,  210,  .'507,  .'Ji'.S. 
of  settlements  may  be  tiled,  2H-1. 
office  copies,  ;J99. 

who  may  apply  for,  399. 
for  filing,  how  to  be  made,  405. 

Co-proprietor.    >SVe  Joint  Piioprietok. 

Copyhold  Land, 

Acts  do  not  applj'  to,  .3,  52,  129. 

effect  of  erroneous  registration  of,  3,  130,  323. 

intermixed  with  freehold,  can  be  registered,  4,  194. 

cantion  against  registration  of,  191,  192. 

not  "  real  estate  "  for  Part  I.  of  Act  of  1897... 242,  2oK. 

equitable  estates  in  devolution  of,  243. 

is  still  "  equitable  assets,"  25S. 

personal  representative's  possible  powers  over,  264,  2G.j,  272. 

heir  or  devisee  entitled  to  admittance,  2G4,  265,  272. 

not  to  1)0  compuLsorily  registered,  312. 

Cornwall,  Duchy  of, 

lands  of,  can  be  registered,  4,  193. 

procedure  for  registration  of,  193. 
foreshore,  notices  to,  on  registration  of,  193,  325. 

Corporation, 

included  in  term  "person,"  5,  130. 
ecclesiastical  corporations  sole,  305,  360. 

And  sec  Incumbent. 
transfer  of  land  to  a,  358,  359. 

form  of,  421. 
restricted  rights  of  acquiring  land,  359. 
having  statutory  forms  of  conveyance,  &c.,  377. 

Correction, 

of  ordnance  map,  in  compulsory  districts,  by  land  registry,  62. 
of  register,  337,  362,  368. 
fonn  for,  505. 
fee  for,  434. 

And  sre  Eectikkation. 

Costs, 

generally,  to  be  taxed  as  between  solicitor  and  client,  199. 
by  taxing  ma.stcr,  409. 

to  bo  paid  by  parties  named  by  registi'ar,  199. 
applicant  primd  faric  liable  to  pay  costs  of  all  parties,  199. 

meaning  of  this  rule,  200. 
subject  to  appeal  to  Court,  199. 
penalty  for  non-payment,  199,  409. 
deposit  for,  407. 
in  discretion  of  registrar,  409. 
of  examination  of  title,  409,  437. 
of  application  for  registration  of  land  to  be  allowed  to  fiduciary 

owner,  5,  194,  273. 
of  declaration  imder  sect.  16  of  Act  of  U97...31,  307. 
of  rectification  of  register  where  possessory  title  wrongfully 

registered,  57. 
of  neglect  to  register  in  a  compulsory  area,  chargeable  against 

a  trustee,  59. 
of  registration  of  transforor  of  a  chavgo,  101. 

r..  o  o 
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Costs — contin  lied. 

i)f  improper  objection  to  be  paid  by  objector,  199,  '200. 

of  unnecessary  appearance,  199,  200. 

of  action  for  sj^^^'itic  performance,  212. 

of  attendance  of  persons  summoned,  218,  219. 

of  personal  representatives,  a  first  chai'ge  on  the  estate,  246. 

of  administration  action,  254 — 256. 

of  trustees  omitting  to  register  successor  on  death,  of  tenant  for 

life,  283. 
of  opposing  claim  adverse  to  register,  286. 
of  ai:)peal  in  indemnity  cases,  289. 
of  replacing  lost  or  destroyed  land  certificate,  292,  293. 
of  copy  of  register,  307. 
of  completing  vendor's  title,  308. 
of  advertisements  for  absolute  title,  342. 
of  non-attendance  on  appeal,  402. 
of  a^ipeals  in  discretion  of  Court,  404. 
of  sun-eying,  437. 
solicitor's,  220,  409—412. 

first  registration,  absolute  or  qualified  title,  409.  410. 

jiossessory  title,  409,  410. 

registered  dealings,  410. 

negotiation,  410,  411. 

conducting  sale  by  auction,  410,  411. 

extras,  411. 

concerned  for  mortgagor  and  mortgagee,  411. 

acting  for  several  parties,  411. 

power  to  contract  as  to,  411,  412. 

Eemuneration  Order  of  1882,  how  far  applies,  412. 

scale  schedules,  432. 

Counsel, 

may  be  heard  on  apj)hcations  to  register  land,  8,  343. 
on  any  question,  doubt,  or  dispute,  412. 

County, 

meaning  of,  316,  334. 

County  Council, 

powers  and  duties  in  regard  to  compulsory  registration,  49,  50, 
315,  316. 

of  London,  proceedings  taken  in  regard  to  compulsory  regis- 
tration, 50,  51. 

registration  of,  under  Small  Holdings  Act,  310. 

transfer  by,  of  small  holding,  310. 

liability  of,  310. 

County  Court, 

meaning  of,  334. 

may  order  rectification  of  register,  213, 
to  have  powers  of  High  Court,  when,  223. 
appeal  to  High  Court,  224. 

Court.    See  Appeals. 

applications  and  appeals  to,  list  of,  399,  400. 

Eules  as  to,  400—404. 
form  of  summons,  431. 
definition  of,  223. 

duties  of,  may  be  assigned  to  irarticular  judge,  221. 
appeals  to,  from  County  C'onrt,  224. 
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Court — cuiitinnnl. 
aijpoiils  from,  224. 
registrar  may  state  a  case  for,  2(»(». 
reference  to/by  registrar,  147,  200,  400. 

proccduro  on,  400^401. 
fee  for  settling  statement  of  case  for,  4;J.;. 

Covenant, 

in  lease,  affected  by  compulsory  registration,  58. 
as  to  fences,  drains,  roads,  79. 
to  insure,  should  bo  inserted  in  cliarges,  93. 
restrictive,  can  be  registered,  207,  208. 
what  are,  GG,  208. 

may  be  added  to  transfers  of  land,  79,  422. 
to  do  work  or  sprmd  money,  cannot  be  registered,  208,  422. 
implied,  on  transfers  and  charges  of  leasehold  land,  80,  9:j.  1.'j9, 
IGO,  171. 
on  transfers  of  freehold  land  subject  to  rent,  so,  <i;!. 

355. 
in  charges,  07,  93,  95,  159,  297. 
in  transfers  of  land,  297,  309,  355. 

leasehold,  80,  93,  171. 
introduction  of,  from  Conveyancing  Act,  1S81...372. 
forms  negativing,  424. 
for  title, 

implied,  79. 
full,  79. 

when  requii'ed,  79. 
on  sale  under  absolute  title,  SO,  309. 
on  sale  of  possessory  or  qualified  title,  309. 
to  pay  and  indemnify  for  charges,  35G. 
in  mortgage,  liability  of  mortgagor's  personal  representatives, 

268. 
for  benefit  of  land,  335. 

Criminal  Proceedings,  215,  216. 

Crown, 

lands  can  be  registered,  4,  19.3. 

procedure  for  registration  of,  193. 
affected  by  the  Acts,  135,  144,  1(54,  290. 

except  as  to  escheat  and  forfeiture,  210. 

Crown  Rent, 

not  an  "  incumbrance,"  148. 

Current  Account, 

form  of  charge  to  secure,  493. 

Curtesy, 

teuaut  by  the,  how  to  be  registered,  170,  184,  283,  284. 
where  notice  entered,  "caution"  not  avaiUible,  18.). 
creates  a  "  settlement,"  2S4. 
notice  of,  application  for,  382. 

form  of,  427. 

how  entered,  382. 

fee  for,  435. 

Custody  of  Documents, 

rules  may  be  made  :is  to,  220. 

O  O  '3 
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Customary  Freehold, 

not  fi-eeliold  laud  for  purposes  of  the  Acts,  3,  129. 

defiuitiou  of,  3,  129. 

not  to  bo  conipulsorily  registered,  52,  312. 

iutennixed  with  ordinary  freeholds  can  be  registered,  4,  194. 

uot  "real  estate  ''  for  purposes  of  Part  I.  of  Act  of  1897... 242. 

the  freehold  is  in  the  lord,  242. 

eqTiitable  estates  in,  devolution  of,  243. 

registration  of,  in  error,  323. 

Customary  Rights, 

not  an  "  infuuibrance,"  323. 


Damages, 

for  loss  of  title  on  a  small  holding,  310. 

Death, 

transmissions  on,  generally.  Chapter  VII.,  39.   A))<1  ser  Trans- 
missions. 
of  registered  proprietor,  settlement  arising  on,  2S3. 
proceedings  not  to  abate  on,  405. 
settlement  arising  on,  283,  371. 
of  ioint  proprietor,  373. 

of  tenant  for  Hfe  or  tenant  in  taH,  121,  282,  283,  371—373. 
devolution  of  real  estate  on,  234 — 281. 

And  see  Personal  EErRESENTATiTEs;  Heir;  Executor; 
Administrator. 
after  1897,  new  law  applies,  though  v^nll  before,  243. 
not  to  alter  duties,  279. 

of  official  receiver  or  trustee  in  bankruptcy,  373. 
of  a  party,  extra  costs  occasioned  by,  411. 
duties  on.     See  Death  Duties. 
forms  relating  to,  498 — 501 . 

Death  Duties, 

generally,  303,  304,  382,  383. 

note  of,  on  register,  purchaser's  rights  as  to  removal  of,  72. 

not  "incumbrances,"  148. 

certificate  against  succession  duty,  150,  206. 

do  not  affect  purchasers  without  notice,  207. 

personal  representatives  accountable  for  estate  duty,  250,  251. 

not  altered  by  Part  I.  of  Act  of  1897... 279. 

rateable  proportion  of,  borne  by  realty,  280. 

loss  of,  through  register.  Crown's  right  to  indemnity,  290. 

notice  of,  on  register, 

on  first  registration,  383. 

none  on  registration  of  personal  representatives,  383. 

on  assent  or  appropriation,  383. 

when  not  required,  383. 

certificate  against,  383. 
form  of,  427. 

cancellation  of,  383. 

form  oi,  427. 

Debts, 

liability  of  per.sonal  representatives  for  rentcharges,  251,  252. 

of  real  estate  for,  254,  255,  259. 
purchaser  from  personal  representatives  need  not  inquire  as 
to,  246,  255. 
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Debts — ran  fin  tied. 

in  what  order  i)iiy:iblo  by  perHOUul  rui)rcs(jiitiitivos,  2o(J. 

personal  rei)resontativo's  rij^ht  to  retain  his  own,  25(i. 

of  married  wcMuaii,  liability  oi  appointed  property  for,  'JOT. 

payable  out  of  what  projjerty,  2o\). 

trust  for  payment  of,  259. 

charge  of, 

should  bo  protected  on  register,  174,  170. 

sale  by  personal  representatives  under  a,  alter  20  years,  2-1 G, 
271. 

absence  of,  effect  of,  255. 

order  in  administration,  259. 

Declaration, 

vesting  estate  in  now  trustees,  under  Trustee  Act,  1893... (Jy. 

under  any  statute,  3G2. 
enlarging  long  term  into  fee  simple,  3(32. 

Declaration  of  Trust, 

gouurally,  .S2. 

by  executor,  effect  of,  241. 

for  evading  compulsory  registration,  .'31. '5. 

Declaration,  Statutory, 

under  sect.  lU  of  Act  of  1897,  purchaser  pays  for,  31. 

need  not  usually  bo  demanded, 
31,  32. 

may  be  made  by  vendor,  32. 

conditions  of  sale  as  to,  70. 
in  support  of  caution,  1S5. 
in  support  of  evidence  of  title,  196. 
false,  ponaltj^  for,  215. 
registrar  and  other  officers  may  take  a,  218. 

Deed  Registries, 

searches  in,  when  required,  80. 

And  see  Middlesex,  Yorksuire. 

Deeds, 

concurrent  with   registered  instruments,    should  boar   whoh' 

stamp  duty,  and  bo  produced  at  registry,  37. 
acknowledgments  for  production  of,  when  required,  7'.». 

form  of,  486. 
should  accompany  deposit  of  certificate,  100. 
production  of,  power  of  registrar  to  order,  197. 
subject  to  appeal,  147. 
penalty  for  non -production,  147. 
statutory  declaration  as  to,  196,  197,  34;>. 
to  be  marked  with  notice  of  registration,  198,  339. 

power  of  registrar   to   dispense  with   this   in  possessory 
title,  198,  325,  340. 
personal  representatives  entitled  to,  246. 
retained  in  registry,  379,  380. 

Delay, 

of  three  clear  days  on  all  transactions  for  notice  to  propiietor, 
38.  81,  379. 
how  to  avoid,  379. 
on  di'alings  with  parts  of  estates,  how  to  avoid,  38. 
under  a  caution,  185,  187. 
iu  registration,  remedy  of  person  aggrieved  by,  211. 


538  INDEX. 

Deposit  for  Costs,  &c.,  o40.  407. 

Deposit  of  Certificate, 

charge  by,  99—101,  295. 

effect  of,  99,  2«o,  295,  29(3. 
notice  of,  100,  319,  391. 
form  of,  497. 
fee  for,  319,  320. 
effect  of,  391. 

application  to  withdraw,  497. 
how  enforced,  101. 
discharge  of,  105. 
of  sub-charge,  309,  370. 
of  incumbrance,  3fi9,  370. 
incumbent  cannot  make  a,  305. 
in  registry,  291. 

form  of  condition  of  sale  as  to,  4S3. 

Deposit  of  Deeds,  &c. 

of  settlement,  in  registry,  118. 

Description, 

of  land,  general  observations  on,  394. 

for  comj^ulsory  registration,  61,  (32. 

in  contract  for  sale,  71. 

in  transfer,  77,  377. 

verbal,  7S.  304,  396. 

application  to  register  a,  506. 

to  alter  a,  506. 
examples  of,  507^511. 

by  map,  advantages  of,  78,  334. 

in  register,  generally,  304,  326,  335,  394—397. 

ordnance  map,  395. 

fixed  boundaries,  395. 

general  boundaries,  395. 

plan  to  prevail  over  verbal  description,  397. 
of  special  hereditaments,  349,  350. 

Destruction  of  Documents 

may  be  prescribed,  220. 

Determination  of  Lease.    See  Lease. 

Devastavit, 

applied  to  real  estate,  252,  253. 

action  for,  barred  by  lapse  of  time,  252. 

Devise, 

is  exercise  of  general  power  of  appointment,  240. 
assent  to.     See  Assent. 

Devisee, 

need  not  be  party  to  administration  action,  251,  269. 
concurrence  of,  in  sales  by  personal  representatives  Efdvisable, 

267. 
ijiay  be  registered  as  joint   ijropriutor  with   personal  rex)re- 

sentatives,  270,  272. 
registration  of,  371. 
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Devolution, 

ol  real  cstuto  on  tk-atli.     Sn-  ])KATH. 

of  estates  and  iuterests  in  settled  luud,  28j. 

Devon, 

registration  of   foreshore  in,  notices  to  Duchy  of  Cornwall, 
19;j,  32o. 

Dignities, 

are  incorporeal  hereditaments,  23.5. 
"  real  estate  "  includes,  2;5.J. 
devolution  of,  on  death,  237. 

Directions 

as  to  registration  to  bo  promulgated,  218. 

Disability, 

persons  under,  generally,  200. 
consent  of,  to  appropriation,  270. 

Disbursements, 

solicitor's,  not  included  in  scale  charges,  -111. 

Discharge, 

on  sale,  of  incumbrance  prior  to  registration,  32,  106. 

of  charge,  79. 
of  mortgages  and  charges,  105,  llj,  1(32. 
of  incumbrances  prior  to  registration,  154,  385,  4i)(j. 
procured  by  fraud,  efltect  of,  162. 

remedy  of  mortgagee,  162. 
registration  of,  not  obligatory,  172. 
part  discharges,  324. 

fonn  of,  494,  496. 
and  transfer,  instiiiment  of,  370. 
form  of,  426. 

Disclaimer, 

by  devisee  in  trust,  S2. 

by  executoi',  required  to  enable  others  to  act  without  him  as 
to  real  estate,  254. 

Discretion, 

ol  registrar,  under  sect.  18  of  1875  Act,  how  exercised,  153. 

as  to  marking  deeds  in  case  of  possessory  title,  198. 
as  to  costs,  199. 
rule  as  to,  413. 

Disentailing  Deed, 

generally,  83 — 85. 

entries  in  register  in  regard  to,  83 — 85. 

termination  of  a  settlement  by,  121. 

Disposition, 

on  and  off  the  register,  distinguished,  20. 
statutory,  defined,  20. 
unregistered,  ett'eet  of,  21,  22. 

should  be  proteeted  by  cautions,  iS;i-.,  22. 
inimeiliately  on  sale  in  a  compulsory  ai'ca,  special  rule  as  to. 
60,  61. 
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Disposition — continued. 

production  of  land  iiiul  cliai'gc  certificates  ou,  L'6!). 

what  is  a,  291. 

form  of,  375 — oTS. 

consents  to,  may  be  added  to  forms,  378. 

execution  and  attestation,  378. 

by  attorney,  378. 

re<»istratiou  of,  379. 

priority  of,  379. 

Dispute, 

as  to  unregistered  land,  may  be  protected  by  caution  against 

registration,  24. 
may  be  heard  before  registrar,  412. 

Distress, 

when  lease   not   registered,  landlord   can   put  in,  oven   in  a 
compulsory  area,  59. 

District, 

district  registrar,  power  to  appoint,  225. 

qualification  of,  225,  320. 
powers  of,  22G. 
ajipeals  from,  226. 
remuneration  of,  320. 
district  registry,  power  to  create,  225. 
seal  for,  226. 

l^roof  of,  unnecessary,  226. 
rules  as  to,  227,  320. 
none  yet  formed,  225. 
for  compulsory  registration,  315. 

Documents, 

of  title,  should  be  preserved,  and  handed  over  to  pui'chasers,  37. 

personal  representatives  entitled  to,  246. 

registrar  may  requii'e  abstract  of,  405. 

on  application  for  absolute  title,  341. 

retru'ned  to  applicant,  343,  405. 
retained  in  registry,  379,  405. 
for  filing,  how  to  bo  wi'itten,  405. 
exhausted,  power  to  destroy,  405. 

Donative, 

"  benefice"  includes,  305. 

Doubt, 

(jr  dispute,  hearing  of,  by  registrar,  412. 

Dower, 

doweress,  how  to  be  registered,  176,  184. 

concuiTcncc  of,  in  sale,  255. 
when  notice  entered,  "  caution  "  not  available,  185. 
notice  of,  mode  of  entering,  382. 
application  for,  382. 
form  of,  427. 
fee  for,  435. 

Drains  and  Drainage  Rights, 

condition  of  sale  as  to,  72. 
covenants  to  make  and  rejiair,  79. 
liability  to,  not  an  "  incumbrance,"  323. 
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Duchy  of  Cornwall.    .sv<  Cornwall. 

Duties, 

where  no  convoyaneu  oxocutod  on  puichasor'ti  application  to 

rogistor  land,  hf)w  satisfiuil.  7. 
on  ai)pi-opriations  in  satisfaction  of  logacie.s,  216,  270. 
n(jt  altoml  by  I'art  I.  of  Act  of  1897... 279,  2S(). 
charge  of,  shifting  of,  to  purchase-money  ou  sale  by  personal 

representatives,  280. 
on  death.     .SVe  Death  Duties. 
on  dispositions  of  registered  land,  379 — 381. 


Earl  Marshal, 

otiico  of,  devolution  of,  ou  death,  237. 

Easement, 

included  in  term  "  hereditament,"  -1. 
effect  of  registration,  generally,  11. 
position  of  registered  purchaser  as  to,  1(3. 
reservation  of,  on  sale, 

inquiry  into  title  advisable,  33. 

maj-  be  added  to  transfer,  79. 

form,  of,  486. 
agreement  not  to  acquire  an,  GO. 
to  be  inserted  in  particulars  of  sale,  72. 
appurtenant,  condition  of  sale  as  to,  72. 

included  in  registration,  136. 
noted  in  property  register,  335. 
not  an  "incumbrance,"  149. 
liability  to,  may  be  noted,  150. 
dominant  and  servient  tenements  to  be  defined,  151,  324. 

Ecclesiastical  Commissioners, 
Act,  1836... 362. 
Act,  1840... 361. 
Act,  1866... 360— 362. 
may  lodge  cautions,  389,  390. 
certificate  on  sales  by  incumbents,  304,  305. 
transfers  of  land  to  incumbents  by,  359. 

to,  under  special  Acts,  359,  360. 
certificate   of,    vesting   in    incumbents  under    New    I'arishes 

Acts,  360. 
vesting  under  scheme  of,  361. 

Ecclesiastical  Corporations  Sole, 
registration  of,  305. 
transfer  of  land  to,  35S,  422. 
vesting  of  land  in,  under  special  Acts,  360. 

certificate  as  to,  form  of,  122. 

Effect  of  Registration, 

of  coi)ylu)lds,  3,  130. 

of  transferee,  not  for  value,  18,  166,  167,  170. 
as  trustee  for  transferor,  18,  19. 
of  first  proprietor,  with  absolute  title,  freeholds,  135. 

leaseholds,  143,  345. 
with  possessory  title,  freeholds,  137. 

leaseholds,  145,  345. 
with  qualified  title,  freeholds,  138. 

leaseholds,  146,  345,  346. 
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Effect  of  Registration — contmued. 

various    liaLilitios,    rights,    and   iutere-sts,    nut    deemed   tu    be 

"  incumbranees,'"  14!S,  1(54,  168. 
of  purchaser,  i;eucially.  12 — 18. 

■with  absolute  title,  freeholds,  164. 

leaseholds,  168,  358. 
■with  qualified  title,  freeholds,  16(5. 

leaseholds,  168,  358. 
with  possessory  title,  freeholds,  166. 

leaseholds,  169,  358. 
of  transferee  for  value  of  charge,  172. 
in  place  of  deceased  or  bankrupt  proprietor,  179. 
power  to  grant  leases,  184. 

to  accept  surrenders  or  effect  merger,  184. 
notification  of  register,  213. 
estates  and  interests  in  settled  land,  285. 
adverse  possession,  301 — 303. 
death  duties,  303. 

Embankment, 

liability  to  repair,  not  an  "  incumbrance,"  323. 

Embracery, 

Statute  of,  part  repealed,  301. 

Enfranchised  Copyholds, 

devolution  on  death  in  cases  of  escheat,  24 o. 

Enlargement 

oi  term  into  fee  simj^le,  362,  386,  3S7. 

Enquiries.    >ite  Inqitiries. 
Enrolment.     SVe  Ineolment. 

Entry, 

implied  power  of,  in  charge,  93,  160. 
variation  of,  95,  96. 
effect  of,  as  to  legal  estate,  95,  157. 
by  owner  of  charge  or  mortgage,  104. 
right  of,  for  getting  mines  and  minerals,  not  an  "  incuiiibrance," 

149. 
on  register.     »SVe  Eegistration. 

Equitable  Assets, 

what  are,  255,  256. 

Equitable  Estates, 

devolution  of,  on  death,  235. 

copyholds,  243. 
not  compidsoiily  registered,  312. 

Equitable  Owner, 

may  apply  for  registration  of  land,  5,  132. 

altered  position  as  to  notice  under  registration  of  title,  13. 

Equities, 

registered  transferee  of,  not  for  value,  takes  subject  to,  18,  16(). 
piiority  of,  when  protected  by  cautions,  34,  35. 
purchasers   of,    conipulsorv    registration    does   not   apply   to, 
53,  312. 
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Equities — con  (i  mud. 

wliat  0([uitio,s  alVeet  a  rogisterocl  purchusor,  IG-J,  170. 

protection  of,  143,  28S. 

lion  l)y  deposit  of  certificate,  effect  on  prior.  2;»(;. 

Equity  of  Redemption, 

l'i)rm  of  transl'cr  of,  79. 

form  of  consideration  in  sale  of,  490. 

foe  for  transfer  of,  438. 

Error, 

erroneous  registration  of  cojjyholds,  effect  of,  3,  130. 
in  rcf;;ister,  compensation  for,  17,  2S(J,  287. 
of  title,  effect  of,  136. 
rectification  of,  213,  287,  337. 

Escheat, 

to  Crown,  not  affected,  216. 

to  lord,  freeholds  may  be  liable  to,  243. 

devolution  on  death,  in  such  case,  243. 

effect  of,  as  regards  debts,  258,  259. 

Estate, 

of  registered  purchaser,  12,  74,  164. 
of  first  registered  proprietor,  135. 
pnr  autre  vie.     See  PuR  AUTRE  YiE. 
equitable.     See  EQUITABLE  Estate. 
acquired  by  registration,  213. 

Sec  Estate  in  Fee  Simple,  Tail,  For  Life,  Ix  Ee- 
MAiNDER ;  Estate  Duty. 

Estate  Duty,    See  Deatu  Duties. 

included  in  sect.  18  of  Act  of  1875... 323. 

Estate  for  Life, 

except  life  leases,  cannot  be  registered,  24. 

consequently  compulsory  registration  does  not  apply  to,  53,  312. 

dower  and  curtesy  estates  may  bo  noticed,  24,  25. 

devolution  of,  on  death  of  tenant  for  life,  236. 

mortgage  of,  99. 

Estate  in  Fee  Simple, 

conferred  on  registered  pui'chaser,  12,  74,  164. 
on  first  registered  proprietor,  135. 

Estate  in  Remainder, 

cannot  be  registered,  24. 

consequently,  compulsion  does  not  apply  to,  53,  312. 

Estate  Plan, 

can  be  utilised  for  registry  purposes,  62. 

instead  of  ordnance  map,  66. 

Estate  Tail, 

cannot  bo  registered,  24. 

consecpientlv,  compulsorv  registration  does  not  apply  to,  53, 

312. 
devolution  of,  on  death  of  tenant  in  tail,  236. 
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Evidence, 

ut'  the  fact  of  registration  of  laud, 

by  iiidorscincnt  on  title  deeds,  198,  339,  -ilO. 
by  seareh  of  index  map,  27. 

on  examinations  of  title  by  registrar,  14". 

answers  in  civil  not  to  be,  in  criminal  proceedings,  21(). 

of  -^-ill,  probate  is  sufficient,  '241. 

of    title,    on    pvircbase    and    mortgage    of    registered    laud, 
305—307. 

registrar  may  require,  to  be  viva  voce  on  oath,  407. 

of  value,  408. 

Examination  of  Married  Woman.     See  Markied  Woman. 

Examination  of  Title, 

on  application  for  absolute  title,  7,  134,  147,  148,  341,  342. 

possessory  title,  9,  1 34,  339. 
to  be  made  by  the  registrar,  134,  147. 

on  xmregistered  dispositions  of  registered  land,  21,  180,  181. 
on  purchase  of  registered  land,  generally,  30 — 33,  410. 
under  possessory  or  qualified  title,  32,  410. 
registrar  may  require  statutory  declaration  as  to  disclosure  of 

all  material  documents  and  facts,  196. 
reference  to  conveyancing  counsel,  219,  220,  404. 
under  Small  Holdings  Act,  310. 
examiners  of  title,  404. 
costs  of,  409. 

solicitor's,  410. 

Examiners  of  Title, 

appointment  of,  404. 
reference  to,  341,  342,  404. 

Exchange, 

not  a   "sale"  for  purposes   of  compulsory   registration,    54, 

85,  312. 
how  effected,  85,  362,  363. 
title  of  person  taking  under  an,  85. 
solicitor's  costs,  410,  432. 
form  of,  423,  490. 
fee  for,  434. 

Execution, 

of  instruments,  80,  378. 

Executor.    See  Personal  Eepresentative. 

can  create  a  charge  before  he  is  registered  as  proiwietor,  156. 

title  vests  on  death,  238,  239. 

renouncing,    predeceasing    testator,    or    dying    before   proof, 

devolution  of  legal  estate  in  case  of,  238. 
iTiles  of  devolution  of  estate  of,  241. 
not  intending  to  act,  must  disclaim,  254. 
devise  to,  evidence  of  assent  to,  266. 
"  personal  representative  "  includes  an,  322. 
may  inspect  name  index,  337. 
accepting  subsequently  to  others,  370,  371. 

Executory  Limitation, 

cannot  bo  registered,  24. 

how  to  be  dealt  with,  119,  175,  176. 

devolution  of,  (ni  death,  235. 
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Exemption, 

from  liabilities  under  sect.  IS  of  IKT.J  Act.  \'}l. 

Expenses, 

deposit  for,  4('7. 

Extract, 

from  register,  who  may  make,  210. 

Extra-Parochial  Place,  3oG. 


Family  Charges, 

terms  to  raise,  83,  90,  11!),  120,  122,  182,  284,  367. 

Fee-Farm  Grant  or  Rent, 

laud  subject  to,  cau  be  registered,  4,  203. 

conveyauco  in  consideration  of,  probably  a    "pale"  for  the 

purposes  of  compulsory  registration,  .VI,  313. 
imijlied  covenants  on  transfer  f)f  land  subject  to  a,  so. 
nature  of,  204. 
registration  of,  343,  497. 
fees  as  to,  434. 

Fee  Simple.     Sep  Estate. 

Fees, 

should  accompany  instruments  and  applications,  37,  379,  407. 

how  payable,  37,  407. 

Eules  as  to,  general,  433 — 438. 

how  made,  221,  318. 

scope  of,  221. 

not  within  Eules  Publication  Act,  222. 

small  holdings,  461. 

compared  with  Eules  of  1889... 433,  43 j. 
Public  Offices  Fees  Act,  main  provisions  of,  223. 
none  in  certain  cases  of  transfer  by  personal  representatives, 

272. 
are  to  pay  expenses  onlj',  318. 

fixed  by  Art  of  1897  in  compulsory  areas,  319,  327. 
to  be  paid  before  any  entrj'  made,  407. 
stamps  to  be  cancelled,  408. 
evidence  of  value  for,  408. 
not  included  in  solicitor's  scale  charges,  411. 

Fences, 

conditions  of  sale  as  to,  72. 
covenants  to  make  and  maintain,  79. 

Fictitious  Proprietor, 

fraudulent  registration  of,  effect  of,  289. 

Fiduciary  Proprietor, 

fiduciary  vendor  may  consent  to  contract  being  conditional 

on   purchaser  binng  registered  with  absolute,    qualified   or 

possessory  title,  5. 
may  himself  a])]dy  for  registration,  5. 
fiduciary  purchaser,    cannot   safely   neglect   to   register   in  a 

compulsory  area,  59,  60. 
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Fines, 

on  alienation,  freehold  may  be  subject  to,  242. 

First  Registration  of  Land.     See   Eegistratiox  ;  Ai5solute 
Title  ;  Uuaufied  Title  ;  Possessory  Title  ;  Costs. 

Fishing, 

riiihts  of,  not  an  "incumbrance,"  1-49. 

Flats  and  Floors, 

and  portions  of  bouses,  included  in  the  term  "  bereditament," 

4,  131. 
registration  of,  349,  3o(). 

Foreclosure, 

ri^'bt  of,  implied  in  charges,  93,  160,  Kil. 

variation  of,  95,  96. 
effect  of,  as  to  legal  estate,  95,  157. 
land  certificate,  probablj'  not  required  on,  161. 
under  unregistered  mortgage,  98. 
under  registered  charge,  enforcement  of,  365. 

Foreign  Systems  of  Registration,  234. 

Foreshore, 

can  be  registered,  4,  193. 

procedure  for  registration  of,  193,  325,  341. 

Forfeiture, 

purchaser  of  leasehold  land  takes  subject  to,  17,  144. 
to  Crown,  not  affected,  216. 

Forgery, 

of  proprietor's  signature  to  a  charge,  156. 

to  a  transfer,  163,  287,  289. 
in  case  of  charges,  cured  by  transfer  for  value,  172. 

Forms, 

of  mortgage  under  Rule  78... 61. 

how  far  variable,  375 — 377,  and  see  76. 
registrar  to  promulgate,  218. 
rules  to  prescribe,  219. 
prescribed,  list  of,  330—332. 
use  of,  generally,  375,  376. 
of  conveyance,  &c.,  under  special  statutes,  377. 
supplied  gi-atis,  408. 
precedents  of,  sjiccial, 

applications  for  registration,  471 — 477. 

conditions  of  sale,  478 — 485. 

transfers  of  land,  486 — 490. 

charges,  491—497. 

as  to  transmissions  on  death,  498—501. 

various  other,  502 — 506. 
of  entries  in  register,  various,  507 — 514. 

Franchises, 

not  "  incumbrances,"  149. 
are  incorporeal  hei'editaments,  235. 
included  in  "real  estate,"  235. 
devolution  on  death,  237. 
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Fraud, 

ofl'ect  of,  on  title  of  fir.st  ref^istorod  propriotor,  137. 

by  Bole  tnistoo,  provision  against,  'JDO. 

"  fraudulent  and  void  "  dispositions,  214. 

by  sujipression  of  deeds  or  evidence,  210. 

in  procuring  entry,  erasure,  or  alteration  of  register,  21.j. 

by  false  declaration,  21.j. 

penalties  for,  215. 

prosecution  lor,  no  bar  to  civil  action,  216. 

on  register,  indemnity  for  loss  by,  280,  287. 

Freehold  Tenure, 

land  cannot  be  registered  unless  it  is  of,  3,  129. 
customary  freehold  not  to  bo  deemed  freeliold,  3,  129. 
true  criterion  of,  242. 
may  be  liable  to  heriots,  reliefs,  fines,  242. 

escheat  to  lord,  243. 
intermixed  with  copyhold.     -SVr  Mixed  Tenuues, 

Friendly  Society, 

form  of  mortgage,  299. 

discharge,  365,  366. 
mortgages  may  be  returned,  380. 

Frontage, 

sale  of,  special  precautions  required,  71 ,  72. 
reservation  of  strip  of,  71. 

Funeral  Expenses, 

liability  of  real  estate  for,  255,  259. 

Future  Advances, 

form  of  charge  to  secure,  425. 


Gender, 

interpretation  of,  334. 

General  Devise,  240. 

General  Power, 

oi  appointment,  240. 

exercise  of,  by  -will,  240,  250,  257. 

marshalling  in  cases  of,  250. 

death  of  appointee  before  testator,  257. 

General  Rules, 

table  of  contents  of,  329,  332. 
how  made,  219,  318. 
scope  of,  219,  220,  319. 
effect  of,  220. 

to  be  laid  before  Parliament,  220. 
within  Rides  Publication  Act,  221.  ^ 
application  to  district  registries,  22(). 
of  1875,  1.S89,  1891.  rescinded,  413. 
short  title  of,  414. 

General  Words, 

implied  in  transfers  of  registered  laml,  10. 
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Glebe  Lands  Act, 

sale  by  incumbent  under,  304. 

Grant.    See  Fee  F.viim  Grant. 

resenting  rent,  registration  of,  203. 

transfer  by  means  of,  203,  204. 
of  mines  and  minerals,  356,  357. 

Guardian, 

of  incapacitated,  absent,  or  unborn  person,  Court  may  appoint  a, 

200,  209. 
of  infant,  may  act  for  liim,  209,  281.  _ 
ad  litem  of  infant  beir,  granted  administration,  262. 


Habendum, 

not  required  on  transfer  of  land,  79. 

Heir, 

legal  estate  vests  in,  when,  238,  239. 

but  cannot  make  a  title,  239. 
personal  representatives  are  trustees  for,  245. 
injunction    to    restrain    sale   of    realty  by  personal    repre- 
sentatives, 258. 
estate  descended  to,  liability  in  administration,  259. 
rigbt  to  administration,  261 — 264. 
concurrence  of,  in  sales  by  personal  representative  advisable, 

267. 

need  not  be  party  to  administration  action,  251,  269. 

may  be  registered  as  joint  proprietor  witb  personal  repre- 
sentatives, 270,  272. 

infancy  of,  creates  a  "  settlement,"  284. 

Hereditaments, 

all,  included  in  term  "  land,"  3. 
meaning  of  the  term,  3,  4. 
special,  203. 

Heriot, 

not  an  "incumbrance,"  148. 
freehold  land  may  be  subject  to,  242. 
not  affected  by  exchange  of  land,  363. 

High  Water  Mark, 

lands  below.      See  FORESHOKE. 

Highway, 

liability  to  repair,  not  an  "  incumbrance,"  148. 

"  Holding  "  Title, 

may  be  registered  as  absolute,  8,  147. 

Holidays 

in  land  registry,  413. 

Honours, 

hereditary,  included  in  term  hereditament,  4. 
possible  registration  of,  may  be  disregarded,  4. 

Hours  of  Business 

in  land  registiy,  379,  413. 
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Houses, 

portions  of,  registration  of,  3 10,  350. 

Husband  and  "Wife, 

provisions  of  1^75  Act  as  to,  17S,  20o. 

practically  obsolete,  178,  207. 

husband's  right  to  administration   whore  there  is  an  infant 

heir,  2G1,  2(32. 
widow's  ditto,  2(33. 

Ste  Mariueu  Woman. 


Identification,  373,  378. 

Idiot, 

generally,  209. 

Coui-t  may  make  order  conclusively  binding  on,  201. 

Implied  Covenants.    See  Covenants. 

Income 

of  real  estate,  real  representatives  entitled  to  receive,  247,  248. 

Incorporeal  Hereditaments, 

"land"  includes,  3,  322. 

meaning  of,  4,  235. 

compulsory  registration  does  not  apply  to,  52,  311,  322. 

registration  of,  203,  349. 

caution  against,  353. 

"  real  estate"  includes,  235. 

examples  of,  235,  237. 

what  pass  to  personal  representatives  on  death,  231 
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Incumbent, 

of  benefice,  defined,  305. 

how  to  be  registered,  304,  305,  391. 

indemnity  to,  payable  to  Queen  Anne's  Bounty,-  305. 

transfer  of  land  to  an,  358,  359. 

form  of,  422. 
vesting  in,  under  special  Acts,  359 — 3(31. 
sale  by,  under  Glebe  Lands  Act,  391. 
inhibition  as  to,  391,  429. 
certificate  for  dispositions  by,  391. 
form  of,  429. 

Incumbrances, 

no  impediment  to  registration,  5,  132,  140. 
provision  made  for  protection  of,  5,  133. 
purchaser  of  registered  land  takes  subject  to  what.  l(i.  HU. 
capable  of  entry  on  the  register,  IG,  13(3.^ 
discharge  or  release  of,  115,  11(3,  154,  337,  385. 
cancellation  of,  337. 

on  possessory  registration,  statement  as  to,  339. 
forms  of,  473,  474. 
mode  of  entry  of,  507. 
on  absolute  registration,  entry  of,  343. 
prior  to  registration,  generally,  100—109.  3(58,  3(59. 

discharge  of,  32,  10(3,  307,  308,  324,  3s.,. 
38G. 
forms  of,  490. 
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Incumbrances — continued. 

prior  to  registration,  evidence  of  title  to,  30,  32,  71,  106 — 108. 
conditions  of  sale  as  to,  71,  lOG. 
registration  of    proprietor  of,   106,    368, 

369,  435,  437. 
subsequent  dispositions  of,  369,  495. 
certificates  of,  369,  370. 
foreclosure  under,  106. 
sale  by  mortgagee  under,  107,  108. 
form  of  condition  of  sale  for,  484. 
how  registered  in  a  possessory  title,  107. 
transactions    between    owners    of,    and 

proprietors  of  registered  charges,  108. 
release  of,  115,  307,  308,  337. 
how  far  subject  to  Middlesex  and  York- 
shire deed  registries,  230,  326,  369. 
rules  may  be  made  as  to,  319. 
where  to  be  entered,  335. 
liabilities  which  are  not  deemed  to  be,  16,  148,  323. 

practice  as  to  entry  of,  on  register,  153,  385. 
inquiries  as  to,  306. 

protection  of  purchaser  in  regard  to,  307. 
exemption  from,  148,  151,  335. 

Indefeasible  Title, 

intended  to  be  given  to  first  proprietor,  137. 

on  transfer  of  land,  against  incumbrances,  356,  505. 

Indemnity, 

generally,  85,  86. 

of  lord  for  erroneous  registration  of  copyholds,  130,  323. 

on  grant  of  new  certificate,  293. 

of  registrar  and  assistant  registrar,  209. 

district  registrar,  226. 
for  errors  and  omissions  in  register,  286—290. 
what  is  included  in,  286. 
action  for,  286. 

at  what  time  claim  arises,  286,  289. 
in  cases  of  void  transactions,  287. 

involving  loss  of  possession,  287. 
cessation  of  charges,  162. 
contributory  negligence,  288,  289. 
on  forged  transfer,  289. 
registrar  may  award,  289. 
costs  of  appeal  as  to,  289. 

remedy  of  registrar  against  person  causing  loss,  289. 
limitation  of  actions  for,  289. 
insiu-ance  fund  for  payment  of,  317. 
Consolidated  Fund  liable  for,  317. 
of  personal  representatives,  267. 
by  County  Council  under  Small  Holdings  Act,  310. 
to  personal  representatives,  in  a  will,  124. 

Index, 

map,  should  bo  searched  on  all  dealings  with  unregistered 

land,  27. 
description  of,  28. 
generally,  336,  337. 
of  names,  336.  337. 
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Industrial  and  Provident  Society, 

loriu  oi  UKjit^'u^e  to,  2i)[). 

discharge  by,  3Gu,  360. 
mortgages  may  bo  returned  to,  .380. 

Infant, 

gonorally,  2()f>. 

tenant  for  life,  121,  2.S1. 

Court  may  make  order  conclusively  binding  an,  201. 

trustee  or  mortgagee,  208. 

heir,  position  of,  as  regards  administration,  201,  202. 

"  settlement"  in  respect  of,  284. 
legatee,  consent  of,  to  an  appropriation,  270,  277. 
owner  in  fee,  285. 

Inhibition, 

generally,  20,  188,  189,  3U0. 
application  for,  390. 

form  of,  o03. 
purchaser  or  mortgagee  finding  a,  procedure,  34, 
entry  or  alteration  of,  on  appointments  of  new  trustees,  68. 
condition  of  sale  as  to,  73, 

form  of,  484. 

settlement  should  state  what  inhibitions  are  to  be  annlied  for 
118.  ^^ 

production  of  land  certificate  not  required,  139, 

form  and  effect  of,  189,  295, 

discretion  of  Court  or  registrar  as  to,  189, 

appeal  to  the  Coiut  as  to,  189. 

distinguished  from  a  "restriction,"  189. 

summons  in  respect  of,  in  specific  performance,  211. 

to  protect  settled  land,  282,  283,  352,  354. 
forms  of,  410,  417. 

omission  to  register  an,  effect  of,  288. 

on  registration  of  incumbent  of  benefice,  305,  391, 
fonn  of,  429, 

official  searches  against,  319. 

where  to  be  entered,  335. 

where  vesting  postponed  under  various  Acts  administered  by 
the  Ecclesiastical  Commissioners,  301, 

by  Ecclesiastical  Commissioners,  390, 

forms  of,  416,  417,  429. 

fee  for,  435. 

Injunction 

restraining  personal  representatives  from  selling  real  estate, 
25N. 

Inland  Revenue  Duties.    Sec  Duties. 

Inquiries, 

usual,  on  purchase  of  registered  land.  33, 
of  mortgagor,  as  to  state  of  debt,  33. 

outside  register,  less  degree  of  diligence  reqiiircd  than  whore 
no  register  exists,  50. 

Inrolment, 

not  re(iuired  for  registered  land,  8(). 

p  p  2 
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Inspection  of  Register, 
generaUy,  397—399. 
■who  may  make,  216,  320,  397. 
as  evidence  of  title,  305. 
authority  for,  307,  320. 

form  of,  50(3. 
after  removal  of  land,  309,  399. 
official  searches,  398,  399,  430. 

by  telegraph,  398. 

Instalments, 

condition  of  sale  as  to,  484. 

Instruments, 

of  transfer  and  charge,  how  executed,  37. 

how  registered,  37. 

priority  of,  37,  38. 

various,  may  be  combined,  98,  103. 

to  be  used,  rules  are  to  prescribe,  219. 

unqualified  persons  drawing,  penalty  for,  300,  301 . 

foiTii  of,  generally,  375 — 377. 

forms  of.     See  List,  330—332. 

implied  covenants  from  Conveyancing  Act,  1881... 376. 

registrar  may  reject,  when,  377. 

under  sect.  9,  sub-sect.  6,  of  the  Act  of  1897... 377. 

consents  may  be  added  to,  378. 

executed  by  attorney,  378. 

stamp  duty  on,  379 — 381. 

Insurance, 

covenant  as  to,  in  mortgage,  94. 

Insurance  Fund, 

establishment  of,  317. 

Interpretation 

of  Act  of  1875...  130. 

of  Act  of  1897... 322,  .342. 

of  General  Eules,  333. 

Intestacy.    /Sf-e  Traxsmissiox  ;  Administrator. 

vesting  of  estate  prior  to  grant  of  administration,  238. 

Intestates'  Estates  Act,  1890,  does  not  divest  the  heir,  239. 

of  executor,  241. 

where  no  personal  estate,  264. 

appropriation,  in  cases  of,  276. 

"  settlement"  arises  on,  when,  284. 

Investigation  of  Title.    See  Examination  of  Title. 

Ireland, 

Acts  do  not  apply  to,  3,  129. 


Joint  Mortgagees, 

charge  to,  foi-m  of,  424. 
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Joint  Proprietors, 

IK)  limit  Id  iiuiiiboi-  of,  oil  ropistor,  7,  MH.  ."llii;. 
uiitiy  as  to  no  .suivivoi!5liii)  of,  2(j,  2Uu,  'tiJ.(i,  '>iH~i,  3l!>S. 

form  of,  42S. 
partners  registered  as,  restriction  for,  111. 
death  of  u,  173. 

form  of  api)lication  on,  499. 
co-proprietors  are,  unless  speciallj'  noted  to  the  contrary,  17.J. 

Joint  Tenant, 

trustee.     Sir  Trustee. 

beneficially  entitled,  may  apply  for  registration  of  laud  together 

with  others,  195. 
transfer  to,  418. 

Jointure, 

charge  to  secure,  119,  120,  284. 
And  see  Family  Cuakoes. 

Judgment, 

judgment- creditor  may  lodge  caution,  18o. 

Jury, 

questions  of  fact  may  be  referred  to  a,  2UU. 


King's  Champion, 

office  of,  devolution  of,  on  death,  237. 


Lancaster,  Duchy  of, 

lands  of,  can  be  registered,  4. 

foreshore,  on  registration  of,  notices  to,  193,  325. 

Land, 

what  can  be  registered,  3—5,  129,  203. 
moaning  of,  3,  131,  265,  322,  324,  334. 

Land  Certificate, 

generally,  a^to,  139. 

unregistered  mortgagee  should  obtain,  21. 

maj'  often  be  accepted  as  evidence  of  title  without  searching 
the  register,  29,  30. 
but  not  where  a  charge  has  been  registered,  294. 
if  produced  at  signing  of  contract,  expense  is  saved,  31. 
delivery  of,  to  purchaser,  gives  practical  safety,  3U. 
2)ioduction    of,    at    registry   where   part  of  a  propertv   sold, 

30,  292. 
deposit  of,  at  registry  for  completion  of  sales,  30. 
may  be  prepared  beforehand,  03. 
conditions  of  sale  as  to,  70,  73. 

forms  of,  482. 
to  be  sent  to  registry  with  instrument  of  transfer,  charge,  &c., 

81,  379. 
should  not  be  delivered  to  charge-creditor,  98. 
charge  by  deposit  of.     Sic  Deposit. 
issue  of,  to  first  inoprietor,  freeholds,  138. 

leaseholds,  147. 
to  transferee,  freeholds,  103. 
generally,  294,  295. 
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Laud  Certificate — continued. 

proiluLtiuu  of,  wlieu  required,  138,  290,  292,  3GU— 302. 

mdorsement  of,  139,  103,  290,  292. 

new,  on  delivery  up  of  old,  202. 

on  sales,  pnictice  as  to,  292. 

proceedings  on  loss  or  destruction  of,  292. 

costs  of,  292. 
is  evidence,  202. 

proof  of  seal  on.  imuecessarj-,  218. 
need  not  be  produced  on  sale  under  a  charge,  293. 
charge-creditor  not  entitled  to  hold,  293,  294. 
can  mortgagee  safely  dispense  with  ?  29-i. 
copy  of,  constitutes  abstract  of  title,  307. 
on  removal  of  land  from  register,  309. 
of  leasehold  land,  347. 

not  required  on  minor  entries  in  register,  381. 
form  of,  429,  430. 
fee  for,  435. 

Land  Charge, 

definition  of,  333. 
2)riority  of,  13. 
registration  of,  360,  307. 
no  implied  covenants,  307. 

Land  Registry, 

established,  132. 
officers  of,  217. 

their  duties,  217. 
seal  of,  218. 

proof  of,  unnecessary,  218. 
lioiu's  of  business,  413. 
hoHdays  and  vacations,  413. 

Land  Registry  Act,  1862, 

purchaser  of  land  registered  under,  with  uncompleted  title,  '•'S 
means  25  &  26  Vict.  c.  53  (Lord  Westbury's  Act),  131. 
applications  for  registration  under,  to  cease,  229. 
transfer  of  titles  to  1875  register,  229,  326,  439—441. 
as  to  boundaries,  394. 

Land  Registry  Act,  1886.  .232. 

Land  Tax, 

not  an  "  incumbrance,"  148,  149. 
exemption  from,  may  be  noted  on  register,  ]  49. 
application  for,  384. 

Land  Transfer  Act,  1875, 
table  of  contents  of,  125. 

Land  Transfer  Act,  1897, 
table  of  contents  of,  233. 

Lands  Clauses  Consolidation  Act,  1845, 
vesting  of  land  by  deed  poll  under,  362. 

Lease, 

generally,  86—91. 

what  can  be  registered,  3,  4,  129,  140,  347,  348. 
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Lease — roiifinued. 

uppliciitious  to  register,  forms  of,  171,  iTli,  170,  17ij. 
created  for  mortgage  purposos  ciiunot  be  registered,  .'J,  1323. 
containing  absolute   prohibition  against  alienation  cannot  bo 

registered,  4,  111. 
containing  prohibition  against  alienation  without  license,  347. 
inchidos  sub-lease,  4,  3'2;j,  340. 
comi)ulsory  registration  of,  52,  54,  57,  87,  320,  344,  348,  349. 

exemptions,  52,  311,  322. 
effect  of  non-registration  of,  in  compulsory  area,  58,  59. 
immediately  on  a  sale  in  a  compulsory  area,  special  rule  as  to, 

60,  Gl,  353. 
registration  of,  on  first  grant,  340. 
lessor's  title,  how  to  investigate,  87,  88,  183. 
absolute  title  to,  how  obtained,  88,  344,  345,  475,  470. 
possessory  title  to,  344,  345,  471,  472. 
qualified  title  to,  345,  346. 
preparation  of,  88. 

for  compulsory  registration,  61  it  aeq. 
extension  of  term,  89,  90. 
alteration  of  rent  and  covenants,  89,  90. 
renewal  of,  89,  91. 

dealings  with,  89,  410  ;  and  sec  Leasehold  Land. 
determination  of,  89,  337,  380. 

notice  of,    against  lessor's  title,  generally,  89 — 91,  181 — 184, 
325,  347,  381,   382. 

•when  required,  89,  90,  91,  381. 

long  term,  83,  120,  182. 

aj)plication  to  enter,  381. 
form  of,  502.  . 

how  entered,  90,  183,  382. 

where  original  not  produced,  382. 

effect  of,  90,  91,  182. 

with  right  of  pre-emption,  382. 

how  removed,  91,  337,  386. 

gives  no  validity  to  the  lease, 183,  381. 

on  what  grounds  may  be  opposed,  183,  184. 

omission  to  register,  neglect,  184. 

lease  to  be  marked  and  returned,  382. 

when  notice  entered,  "  caution  "  not  pei-mittod,  185. 

fee  for,  434. 
mining  lease,  90. 

reversionary  lease,  90,  347,  348,  470. 
option  to  purchase  in  a,  90,  247. 
holdiiig  over,  9 1 . 

what  leases  are  not  "  incumbrances,"  149. 
by  personal  representatives,  247,  248. 
cancellation  of,  337. 
"  conveyance  on  sale  "  includes,  344. 
assignmC'ut  of.     -SVc  Leasehold  Land,  Tuaxsfer  of. 
mortgage  of.     See  Leasehold  Land,  Charge  of. 

Leasehold  Laud, 

what  leases  can  be  registered,  3,  4,  129,  140. 

proprietor  of,  takes  subjcLt  to  risk  of  extinction  by  forfeitm-o, 

surrender,  or  merger,  17,  144. 
compulsory  registration  of,  52.  54,  57,  141,  313,  320. 

exemptions,  52,  311,  312,  322. 
lessor's  title,  73,  87,  142,  143,  109,  300,  335,  345,  340,  410. 
dealings  with,  89,  410. 
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Leasehold  Land — continued. 

traustLi'  of,  implied  covcriauts  on,  SO,  171,  o57,  421. 

where  license  requii-ed,  o47. 

foiin  of,  357,  421. 

effect  of,  3JS.     . 

land  certificates  on,  358. 
charge   of,    implied  covenants  in,  93,  159. 

does  not  create  luivity  of  estate,  96,  157. 

except  on  sale,  96,  157. 

by  sub-demise,  96. 
alterations  as  to,  in  1897  Act  and  Eules,  139,  319. 
restrictions  on  alienation  of,  141,  142. 
reversionarj' lease,  141. 

absolute  title  to,  143,  168,  169,  344,  475,  476. 
qualified  title  to,  143,  345,  346,  410. 
possessory  title  to,  344,  471,  472. 
determination  of  lease,  155. 
ti-ansmission  of,  on  death,  176. 
mode  of  registration  of,  335,  344,  346,  347. 
application  to  register,  344. 
forms  of,  471,  472,  475. 
"lessor,"  "lease,"  include  "sub-lessor"  "sub-lease,"  346. 
alienation  without  license,  prohibition  of,  347. 
land  certificate  of,  347. 
fees  as  to,  434.     And  see  Lease. 

Legacies, 

charge  of,  should  be  protected  on  register,  174,  175. 
liability  of  real  estate  for,  254,  259,  260, 
lapse  of,  259. 

order  of  liability  in  administration,  259. 
appropriation  o'f  land  in  satisfaction  of,  273—277. 
form  of,  426. 

Legal  Assets, 

what  are,  255,  256. 

Legal  Estate, 

equivalent  of,  conferred  on  registered  purchaser,  12,  13,  164. 
provisions  of  the  Acts  bearing  on,  considered,  12,  13,  135. 
in  what  cases  affected  under  compulsory  registration,  51—53. 
in  compulsory  areas,  remains  in  vendor  till  purchaser  registers, 
bb,  313. 

but  only  on  trust  for  the  latter,  55. 

and  so  would  confer  no  priority  on  subsequent  purchaser 
(with  notice),  even  though  registered,  55. 

what  would  constitute  notice,  55,  56. 

application  of  same  rirles  to  leaseholds,  58,  59. 

special  rule  to  remove  difficulty  as  to,  where  other  disposi- 
tions made  immediately  on  a  sale,  60,  61,  353. 

how  to  obtain  without  registration,  313,  314. 
on  vesting  declaration  on  appointment  of  new  trustees,  68. 
need  not  be  got  in  for  absolute  title,  133. 
of  small  value  to  registered  mortgagee,  157. 
in  registered  settled  land,  285. 
how  affected  by  a  statutory  charge,  95,  157. 
outstanding  in  a  registered  mortgagee,  164,  308. 

or  on  a  possessory  registration,  308. 
on  release  of  a  charge,  105. 
on  foreclosure,  161. 
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Legal  Estate — conlinued. 

liu^>t<e  lioldiiig,  tlio  position  of,  on  death  of  bcueliciaiy,  'I'M. 
devolution  of,  on  death  of  tenant  in  tail,  23G. 

tenant  for  life,  236. 
on  intestacy,  238. 

where  there  is  a  will,  but  no  executor,  238. 
is  to  heir  unless  expressly  divested,  238. 
how  got  out  of  personal  representatives,  2GG. 
forms  of  transfer,  charge,  and  lUscharge  convoying,  -IHG,  491, 
492,  494,  495. 

Letters  of  Administration.    .Sec  Admenisteation. 

Lien 

by  deposit  of  certificate.     Sec  Deposit  of  Ceutificate. 

Life  Estate.    See  Estate  for  Life. 

Life  Leases, 

what  may  bo  registered,  4. 
notice  of,  on  register,  181. 
compulsory  registration  of,  348,  349. 

Light, 

right  to  shut  out,  66,  75. 

Limitation  Acts, 

rights  under,  are  not  "incumbrances,"  149,  323. 

Liquidator 

of  company,  375. 

Lis  pendens, 

should  bo  protected  by  caution,  25,  185. 

Local  Registries, 

ui  Middlesex  and  Yorkshii'e,  provisions  as  to,  229 — 231,  321. 
of  Yorkshire,  power  to  transfer  to  Land  Eegistrj',  321. 
compensation  for  loss  of  busiuess,  321. 

London, 

County  of,  order  for  compulsory  registration  in,  b{).  51,  462, 
463. 

London  Gazette, 

notice  of  intention  to  make  general  rules,  221,  222. 

fee  rules,  222. 
of  commcnooment  of  district  registration,  225. 
advertisement  of  a]>idication  for  new  certificate,  293. 
draft  order  for  compulsory  registration,  publication  in,  315. 
advertisement  of  application  for  absolute  title,  342. 

form  of,  415. 
schemes  published  in,  361,  362. 

Long  Terms, 

charges  under,  83,  96,  119,  12U,  121,  122,  182,  284,  367. 

form  of,  493. 
enlargement  of,  into  fee  simple,  362. 

Lots,  Sale  in, 

land  certificate,  condition  of  sale  as  to  retention  of,  73. 

form  of,  4S2. 
deposit  of,  at  registry  for,  291. 
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Lunatic, 

geuerally,  209. 

Comt  may  uiaku  order  conclusively  binding  a,  201. 

ti-iistee  or  mortgagee,  208. 

legatee,  consent  of,  to  appropriation,  276. 


Maladministration  of  Estate, 

by  personal  rciirosentatives,  252,  253. 
claims  for,  how  barred  by  lapse  of  time,  253. 

Manor, 

"hereditament"  includes,  4. 

corporeal  hereditaments,    parcel   of,  not   to    be   compulsorily 

registered,  52,  311,  322. 
caution  against  registration  of  copyholds  of,  useful,  191,  192. 
registration  of,  203,  349, 

form  of  application  for,  477. 

caution  against,  353. 
reputed,  what  is  a,  243. 
demesne  lands  of,  what  are,  349. 

Manorial  Rights, 

not  an  "  incumbrance,"  149. 

Mansion  House, 

ap2jlication  to  register,  6. 

special  stipulations  in  settlement  as  to,  118. 

Maps  and  Flans, 

generally,  394—397. 

revised,  kept  at  the  registry,  62,  396. 

filed  in  registry,  general  features  of,  15. 

of  building  estates,  special  arrangements  for,  38,  63,  77. 

assistance  in  pi'eparation  of,  given  by  Land  Eegistry,  62,  63,  77. 

on  dealings  with  parts  of  estates,  38,  77,  122. 

exception,  377. 
ad^ace  as  to  making  of,  78. 
on  partitions,  1 13. 
ordnance,  to  be  used,  304,  395. 
advantages  of,  334. 
on  first  registration,  338,  349. 
to  be  filed  in  registry,  334. 
on  registration  of  manor,  349. 

rent  or  tithes,  350. 

severed  mines  and  minerals,  350. 
on  notices  of  leases,  381,  382. 
Ordnance  Survey,  scale  of,  for  London,  62. 

price,  62. 

revision  and  enlargement,  62,  78,  396. 
"  Ordnance  Map,"  meaning  of,  334. 
on  charges,  364. 

renewal,  revision,  and  correction  of,  397. 
plan  to  prevail  over  verbal  description,  397. 
copies  of,  fee  for,  436. 
Map  Index.     See  INDEX. 

Marginal  Notes, 

no  jjart  of  a  statute,  235. 
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"  Marketable  "  Title, 

not  U(jcu.s.saiy  lur  ub.ijulutu  I'ojji.strutioii,  b. 

Marriage, 

scttlomout   oil,    not    a    "sale"    for   purpusod   ol    cumpul.S'iiy 

registrutiou,  04. 
of  foinalo  registorod  proijriutur,  ITS. 

Married  Womaii, 

t'uuit  may  uiako  orJor  conclusively  binding  a,  201. 
examination  of,  seldom  roquii-od,  205,  207,  209,  325. 

rules  as  to,  412. 

form  of  certificate,  435. 
generally,  209. 

will  of,  exorcising  general  power  of  appointment,  241,  257,  25b. 
acting  as  personal  representative,  24b,  249,  370. 
under  Settled  Land  Acts,  2b5. 

Marshalling.    -See  Assets  ;  Administration. 

Memorial, 

tor  Middlesex  registry,  not  required  if  conveyance  is  registered 
in  land  registry,  G3,  33b,  464. 

Merger, 

purchaser  of  lease  takes  subject  to,  17. 

not  necessarily  effected  by  registered  proprietor  acquiring  the 

lease,  184. 
of  registered  lease,  386. 

Middlesex  Registry, 

registration  in  laud    registry  equivalent    to    registration  in, 

63,  230,  338,  340,  464. 
exempts  from  jmisdiction  of,  229, 

230. 
as  from  when,  340. 
jmisdiction  of,  restored  on  removal  of  laud,  309,  310. 
effect  of  notice  in  regard  to,  465—469. 

Mines  and  Minerals, 

"  hereditaments  "  includes,  4. 

position  of  registered  pui-chaser  as  to,  14,  149,  153,  154,  350. 
seldom  registered  unless  opened  and  worked,  14,  350. 
adverse  rights  relating  to,  are  noted  on  the  register,  if  disclosed 

in  abstract,  14,  324. 
inquiry  as  to  title  on  sale  of,  33. 

severed,  compulsory  registration  does  not  apply  to,  52,  311,  322. 
"land"  includes,  135,  324. 

certain  rights  to,  not  "incumbrances,"  149,  323. 
registration  of  proprietor  of  lands  as  proprietor  of  mines  and 

minerals  also,  150,  335,  384. 
severed,  registration  of  proprietor  of,  150,  203,  349,  350. 
liability  of  land  to  rights  in  respect  of,  maybe  noted,  150,  335. 
grants  and  reservations  of,  must  be  registered,  152,  335. 
practice  of  registrar  as  to  entry  of  rights  to,  153. 
excepted  from  transfers  to  railway  company  and  waterworks 

compau}',  165. 
proprietor  can  sever  from  surface,  325. 
meaning  of,  in  rules,  333. 
various  provisious  as  to  grants  and  reseiTations  of,  350,  357. 

forms  for,  420,  421.' 
severance  of,  note  as  to,  150,  3b4. 
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Misdemeanour, 

supin-ession  of  uvidenco  a,  210. 
fi-aud  in  relation  to  register  a,  215. 
false  declaration  a,  215. 

Mixed  Tenures, 

freeholds  and  copyholds  iuteriiiixed  can  be  registered,  4,  VM. 

not  coinpulsorily,  52,  311,  322. 
Board  of  Agiiciilture  can  apportion  lands  of,  194. 
mode  of  registration,  352. 

Month, 


ineanine  of,  334. 


^o 


Mortgage, 

teiTQ  created  for  piu'poses  of  a,  cannot  be  registered,  3,  323. 
and  therefore  compidsion  does  not  apply  to  it,  52. 
unless  superior  term  also  got  in,  52. 
compulsory  registration  does  not  apply  to,  54,  312. 
immediately  on  a  sale  in  a  compulsoiy  area,  rule  as  to,  (JO,  (Jl, 

353. 
by  personal  representatives,  247. 
personal  representatives  conveying  subject  to  a,  268. 
of  registered  land,  generally,  92 — 109. 

in  statutory  form.     See  ChAEGE. 
evidence  of  title  on,  306_,  307. 
mode  of  completing  rapidly,  29,  30. 
bj'  sub-demise,  96. 
by  means  of  a  term,  96. 

may  be  protected  by  notice,  96,  120, 
182. 
sub-mortgages,  97. 

rides  may  be  made  as  to, 
319. 
solicitor's  costs,  411. 

by  deed,  off  the  register,  21,  98,  180,  181. 
foitified  by  deposit  of  land  certi- 

Bcate,  100,  296. 
dealings  with,  103,  104. 
enforcement  of,  104. 
discharge  of,  105. 
inquiry  as  to  title  on,  181. 
protection  of,  288. 
prior  to  registration,  generally,  106 — 109. 
of  reversionarj'  interest,  99. 
of  life  interest,  99. 
discharge  of.     See  Dischaege. 

Mortgagee, 

may  apply  for  registration  of  land,  5,  194. 

or  may  authorise  purchaser  to  apply,  5,  194. 
registered //H/6//e  mortgagee  need  not  give  notice  to  first,  HI. 
not  affected  by  filing  of  settlement  in  registry,  284. 
in  district  where  registration  is  compulsory : 

should  not  accept  title  which  ought  to  have  been  registered, 
60. 

may  lodge  caution  against  registration,  192,  470. 
infant  or  lunatic,  208. 
examination  of  title  by,  306. 

sale  by,  under  mortgage  prior  to  registration,  362. 
foi-m  of  condition  of  sale  for,  484. 
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Mortmain, 

imolmeut  not  roqiiirod,  SO. 

transfer  into,  3j9. 

and  Charitable  Uses  Act,  ISSs,  transfer  of  land  under,  3j9. 

Newspapers, 

application  for  absolute  title  to  be  advertised  in,  342. 

New  Trustees, 

appointmont  of,  how  rogistorod,  G8. 

Next  of  Kin, 

right  of,  to  administration  of  real  estate,  260 — 263. 

Nominee, 

ma}-  bo  registered,  o,  132,  134,  139,  140. 
consent  necessary  to  registration  of,  338,  341. 

Notice, 

of  application  for  absolute  title,  7,  109,  133,  342. 
of  unregistered  estate,  effect  of,  13,  14. 
doctrine  of,  in  i-ogard  to  deed  registries,  4()j — 469. 
protection  by  entry  of,  23,  25. 
death  duties,  of  liability  to,  72,  303,  304,  383. 
of  lease  or  agreement  for  lease,  89 — 91,  I0i»,    139,   181 — 183, 
212,  347,  381,  382,  386. 
form  of,  502. 
issue  of  now  certificate,  against,  100. 
lien  by  deposit,   protection   of,  bj',  99,    100,    105,   109,    112, 

391,  392. 
incumbrances  prior  to  registration,  notice  of,   106,   109,  385, 

386. 
of  estates  by  dower  or  curtesy,  109,  184,  382. 
by  registrar,  -what  to  be  given,  109. 

to  trustees  of  dealings  with  beneficial  interest,  109 — 111. 
by  puisne  incumbrancer,  111. 
precedent  to  sale  by  mortgagee,  112. 
by  mortgagor  to  pay  off,  112. 
by  tenant  for  life  to  trustees,  112,  113. 
of  rights  under  section  18,  may  be  entered,  150,  153,  154. 

cancellation  of,  153. 
of  tenm'e  intermixed  lands,  of,  194. 
service  of,  210,  406. 

specific  performance,  effect  of,  on  actions  for,  211. 
of  appropriation,  to  whom  to  bo  given,  274,  276,  277. 
of  delivery  at  registry  of  disposition  to  be  given  to  registered 

proprietor,  379. 
to  cautioner,  389. 

to  adjoining  owners  as  to  boundaries,  395. 
of  ajipoal  from  registrar  to  be  entered,  403. 
ollicial  forms  of,  405,  406. 
substituted  service  of,  406. 
of  abandonment  of  proceedings,  407. 

Objection, 

first  registration,  to,  24,  191,  342.  343. 

form  of,  477. 
acceptance  of  title  by  registrar,  to,  148. 
appeal  to  Court,  as  to,  399. 
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Office, 

iu  fee  simple,  dovolution  of,  237. 

Office  Copy, 

of  k'aso,  delivery  of,  by  registrar,  14G. 
certificate  substituted  i'or,  147,  202,  290,  295. 
order  of  Court,  service  of,  on  registrar,  214. 

in  bankrui)tcy,  of,  374. 
scheme  of  arrangement,  of,  374. 
of  entry  on  register,  399. 

Official  Receivers.    See  Trustee  in  Bankruptcy. 

Official  Search.    See  Search. 

Omission, 

in  register,  indemnity  for,  286.     See  Indemnity. 
to  register  caution,    notice,   inhibition,    or  other  restriction, 
deemed  neglect,  288. 

Option  to  Purchase, 

notice  of,  in  lease,  registration  of,  90. 
personal  representative  cannot  give,  247. 
restriction  protecting,  75,  359. 

Order, 

in  Council,  declaring   registration   compulsory,  49—51,   311 
348,  349. 
sanctioning  scheme  of  Ecclesiastical  Commissioners, 
361,  389,  390. 
of  Court,  on  specific  performance,  21 1. 
for  rectification,  213,  214,  404. 
aj^peal  from,  224. 
for  foreclosure,   to  be  produced  to   registrar,  365.      Aiid  see 

Foreclosure. 
of  Court  in  banki-uptcy,  374. 
for  winding-up,  may  be  filed,  375. 
of  Court  under  Acts,  to  be  filed  in  registry,  402. 
drawing  up  of,  403. 
service  on  registrar,  403,  404. 

Ordinary, 

personal  estate  of  intestate  vested  in,  238. 

Ordnance  Map.    And  see  Maps. 
description  by  reference  to,  395. 
revision  of,  for  registration  plan,  396. 

Originating  Summons, 

aijplication  by,  for  conveyance  of  real  estate,  272. 
under  the  Acts,  401,  402. 


Paramount  Title, 

correction  of  register  in  cases  of,  362. 

Parcels, 

map  controls,  16,  78,  397. 
described  by  reference  to  map,  77,  78. 
verbal  description  of,  396. 
examples  of,  507 — 511. 
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Parish, 

separate  register  of  lands  in  each,  336. 
application,  index  to  show,  337. 
advortisoment  must  mention,  342. 
situation  of  incorporeal  horoditamont,  3o3. 

Parishes  (New;  Act,  1856, 

conveyances  under,  360,  361. 

Parsonage  Acts, 

sale  under,  registration  of,  304. 

Partial  Interests, 

registration  of,  124,  53,  312. 
creation  of,  in  registered  land,  181. 

Partition, 

of  registered  land,  113,  359. 
need  not  bo  registered,  54,  312. 
instrument  of,  form  of,  374,  490 

Partnership, 

land  of,  registration  of,  114. 
restriction  to  protect,  504. 

Payment, 

covenant  for,  implied  in  registered  charge,  159. 

Peerage, 

does  not  devolve  on  personal  representative,  237. 

Penalty, 

for  disobeying  order  of  registrar,  197,  199. 

for  suppressing  deeds  or  e%-ideuce,  215. 

for  false  statement,  215. 

civil  remedy  not  superseded  bj',  216. 

for  unqualified  persons  (bawing  instruments  and  applications, 

300,301. 
for  non-registration,  55,  57,  58,  313. 

Person, 

includes  corporation,  &c.,  5,  130. 
having  powers  of  tenant  for  life,  6. 

Personal  Representative.    And  see  ADMrN-isxiiATOR  ;  ExErrTOR. 
registration  of,  on  death  of  proprietor,  40,  173,  174.  176,  177, 

272,  273,  370. 
transfer  bj',  to  heir  or  devisee,  40,  272. 
assent  by,  40 — 12,  46,  173,  174,  246,  247,  264—269,  273. 
appropriation  by,  40,  41,  174,  273,  277. 
charge  in  favour  of,  41,  42,  46,  174,  175.  2()7— 269. 
duties  of,  on  death  of  tenant  for  life,  43,  174,  372. 

where  settlement  arises  on  a  death,  283.  371,  498. 
death  of  registered,  43,  283,  284. 
leaseholds,  registration  of,  as  to,  47. 
disclaimer  by  trustee,  notice  of,  to  be  given  to,  82. 
disentailing  deed,  duties  of,  on  execution  of,  S4. 
responsibility  in  registering  devisee,  41,  124,  173,  174. 
devolution  of  real  estate  to,  235 — 237. 
copyholds  do  not  pass  to,  242,  243. 
real  estate  vested  in  joint  tenants  does  not  pass  to,  236. 
incorporeal  hereditaments,  devolution  of,  to,  237.  238. 


.364  INDEX. 

Personal  Representative — continued. 

devolution  of  estate  of,  '241,  242. 

trustees  of  real  estate,  how  far,  244,  245,  250. 

powers  of,  over  real  estate,  246 — 248,  254,  255. 

mortgage  by,  247. 

lease  by,  when  authorised,  247. 

option  to  piux'hase,  cannot  give,  247. 

receipt  of  rents  and  profits  by,  247,  248. 

compound  claims,  &c.,  may,  248. 

married  woman,  position  of,  248 — 249. 

estate  duty,  accountability  for,  249 — 251,  279. 

concm-reuce  of  all,  in  sale,  245,  253,  254. 

liability  of,  for  not  evicting  squatter,  251. 

on  contracts  of  deceased,  251,  252,  267. 

as  to  leaseholds  of  deceased,  252,  267,  270,  271 

for  maladministration,  252,  253,  258. 

administration  of  assets  by,  254,  255,  258,  259. 

retainer  of  debt  by,  255,  256. 

registration  of,  195,  272,  273. 

at  different  times,  370,  371. 
forms  of  application  for,  498. 

trustees  of  infant's  legacy,  when,  277. 

sale  by,  frees  land  from  estate  duty,  280. 

of  trustee  in  bankruptcy,  not  to  be  registered,  373. 

death  duties  payable  on  dealings  by,  383. 

Plan.    See  Map. 

partition,  on,  113. 

Portions, 

appointment  of,  67. 
disentailer,  effect  of,  on,  83. 
charge  of,  96,  284. 
protection  of,  121. 

Possessory  Title, 

application  for,  how  made,  9,  134,  338,  339. 

by  whom  made,  132,  338. 
purchaser  for  value  with,  18,  166. 
abstract  to  be  furnished,  what,  32,  306,  308. 
effect  of  registration  with,  56,  137. 
compulsory  registration  of,  64,  314. 
conditions  on  sale  of,  73. 
forms  of,  479—481. 
searches  on  purchase  of,  80. 
mortgage  of,  93,  100. 

by  deposit,  293,  294. 
incumbrances  prior  to  first  registration  of,   107  et  seq.,  339, 

473. 
cci'tificato  of,  138. 

leaseholds,  to,  142,  143,  145,  169,  314,  344—346. 
charges,  application  to,  157. 
foreshore  to,  notice  unnecessaiy  to,  193. 
production  of  deeds  may  be  dispensed  with  on,  198. 
death  duties,  liability  of,  to,  303. 
notice  of  charges  on,  338,  340. 
settled  land,  to,  351. 

caution  against  registration  of,  388.     And  see  Caution. 
registration  of,  dates  fi-om  application,  37,  335. 
fees  for,  434,  437. 
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Power  of  Appointment, 

ref''istiati(ju  by  duiK-o  of  goueval,  13",  13). 

at  (late  of  first  regi.strution,  1.37. 

general  devolution  of  land  subject  to,  2.39,  240. 

oxerciso  of,  what  is,  240. 
limited,  uot  affected  by  Act,  isi)7...240. 

property  appointed  under,  position  of,  as  assets,  250,  258,  200. 
failure  of  exorcise  of,  250,  257. 
married  woman,  exercise  of,  by,  257. 

Power  of  Attorney, 

no  niuaus  oi  registering,  09. 
execution  of  instrument  imdcr,  378. 

Power  of  Sale, 

settled  land  with,  capable  of  registration,  4,  281,  351. 

person  having,  maj-  autliorise  purchaser  to  register,  5.  HI  I. 

not  immediately  exorciseable,  0. 

consent  to  exercise  of,  restriction  for,  42. 

sale  by  charge-creditor  under,  71,  297,  357,  302. 

charge  confers,  93 — 95,  104,  297. 

unregistered  charge,  exercise  of,  in,  98. 

sale  under,  land  certificate  not  required  on,  139,  101,  293,  294. 

estate  duty  on,  280. 
registered  charges,  applies  to,  158,  101. 
authorises  registration,  194. 
personal  representatives  have,  240,  247. 
limit  of,  240,  247,  271. 
all  personal  representatives  must  concur  in  exercise  of,  245, 

253,  254. 
enables  personal  representatives  to  register,  195,  273. 
sale  under,  grant  of  new  certificate  on,  293. 

Power  to  Charge.    St-e  Cuargixg  towers. 

Powers, 

of  proprietor,  19 — 22. 
of  charge-creditor,  298. 

Pre-emption.     See  Optiox  to  Purchase. 

Prescribed, 

meaning  of,  in  Acts,  130. 

Pretenced  Titles, 

statute  as  to,  repealed,  301. 
Priority.    And  see  Chailg-e;  IxcmrBRAXCK ;  Mortgage. 

of  charges  inter  se,  variation  of,  on  register,  90,  299,  300. 
date  of  registration  governs,  157,  158,  1(52,  3(59. 
example  of  entry  of,  514. 

of  statutory  charges,  102,  307,  308. 

of  assets,  254,  255,  259,  200. 

of  debts,  250.  ^  ^ 

of  moneys  raised  under  powers  of  charging,  307.  -        -         /U    Y    ' 

of  application,  governs  registration,  37,  335.  n    ,  .  y -7.  X.        r  f^c^t-O' 

Probate, 

production  of,  with  assent,  40,  371. 

executor  docs  not  derive  title  from,  238,  245. 

distinction  between,  and  letters  of  administration,  238. 

will  of  real  estate,  of,  240,  241. 

powers  of  executor  before,  245. 

renunciation  of,  effect  of,  on  power  of  sale,  254. 

production  of,  on  registration  of  executor,  370,  371. 

B.  Q  'i 
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Probate  Division, 

judges  of,  title  to  personal  estate  of  intestate,  23S. 

jurisdiction  of,  as  to  real  estate,  240,  241. 

pi'actice  of,  as  to  administration  of  real  estate,  260 — 262. 

Prodiiction.    Ami  see  Certificate. 

of  certificate  of  charge,  on  foreclosure,  161. 

of  assent,  273,  371. 

of  evidence  of  appropriation,  279,  371. 

of  certificate  to  registrar,  290,  291,  392,  393. 

on  -vrhat  occasions  required,  139. 

registrar's  power  to  compel,  290, 
of  title  deeds,  on  application  for  absolute  title,  341. 
of  settlement,  on  transmission,  373. 
summons  for,  218,  219,  405,  406,  408. 
of  documents,  undertaking  for,  form  of,  486. 

Profits  a  Prendre, 

registered  land  subject  to,  149. 

Prohibition  against  Alienation, 

absolute,  precludes  registration,  4,  141,  312. 
partial,  effect  of,  141,  169,  347. 

Pur  Autre  Vie, 

estates,  devolution  of,  237. 

Purchase-Money, 

payment  of,  before  registration,  30. 

on  completion,  modes  of,  'So,  36,  70. 
forms  of  charges  for  part  of,  487,  492. 

Purchaser, 

registration  by,  before  completion,  5—7,  133. 

for  value,  title  of,  when  registered,  12  ct  seq. 

death  duties,  concerned  with,  how  far,  17. 

non-registration  by,  effect  of,  55  et  seq. 

rectification  of  register  by  unregistered,  56. 

sub-sale  or  mortgage  by,  60,  61,  353. 

cautions,  removal  of,  bj',  186. 

not  affected  by  non-sending  or  non-receipt  of  notices,  210. 


aualified  Title, 

application  for,  hoAv  made,  9,  10,  137,  138,  344. 
purchaser  for  value  with,  18,  166. 
abstract  to  be  furnished,  what,  32,  306,  308. 
conditions  on  sale  of,  73. 

forms  of,  481,  482. 
searches  on  purchase  of,  80. 
mortgage  of,  93,  100. 

incumbrances  prior  to  registration  of,  108. 
certificate  of,  138. 

leaseholds  to,  142,  143,  145,  146,  168,  169,  314,  344—346. 
charges,  application  to,  157. 
affidavit  as  to  title  on  application  for,  197. 
production  and  marking  deeds  on,  198. 
death  duties,  liability  of,  to,  303. 
caution  against  registration  of,  388. 
fees  for,  435,  437. 
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ftueen  Anne's  Bounty, 

right.s  ol',  protection  of,  by  notice,  'J"». 
on  registration,  30.3. 

Q,uit  Rents, 

not  an  incumbrance,  148. 
liability  to,  notice  of,  .'IS.'). 


Eailway, 

coiivoyanco  to,  suiface  only  included  in,  Uto. 

Real  Estate, 

meaning  of,  47,  234,  235. 

does  not  include  copyholds,  242. 

customary  freeholds,  when,  242,  213. 
charge  of  legacies  on,  2()0. 

Receipt, 

for  certificate,  393. 

for  piuchase-monoy  in  instrument  of  transfer,  "G. 
form  of,  486. 

Receiver, 

appointment  of,  under  registered  charge,  158. 

Recitals, 

statutory  forms  do  not  permit,  76,  375,  376. 
evidence,  acceptance  by  registrar  of,  as,  147. 

Reconveyance, 

on  discharge  of  mortgage,  105. 

Rectification  of  Register, 

copyholds  registered  by  mistake,  none  for,  3,  130. 

errors  and  omissions,  17,  213,  214,  286,  287. 

by  purchaser  unregistered,  56. 

on  disclaimer  by  trustee,  83. 

on  foreclosiu'e  or  sale  of  unregistered  charge,  98,  104,  10" 

adverse  possession  gives  right  to,  104,  302,  303. 

removal  of  possessory  title,  107,  108. 

registration  by  volunteers,  136. 

for  fraud,  137,  162,  288,  289. 

certificate  must  be  produced  for,  139,  290. 

purchase  by  fiduciary  purchaser,  165. 

voluntary  conveyance  set  aside  on,  167. 

forged  charge,  by  removal  of,  172,  173. 

order  of  Court  for,  213,  404. 

for  void  disposition,  213,  287. 

indemnity  where,  impossible,  286.     So'  LxDEMXlTV. 

'  for,  287. 
certificate  to  be  indorsed  with  note  of,  290. 
application  to  Court  for,  401. 
fee  for,  434. 

Re-entry, 

notice  of  power  of,  on  register,  1 54 .  321 ,  '.lAo. 

Reference, 

of  title  to  counsel,  341,  342,  404. 

Q  Q  2 
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Register, 

examples  of,  507 — 514. 
omissions  in,  17. 

inspection  of,  autliority  for,  31,  69,  75,  216,  320,  337,  397,  398. 
form  of,  506. 
on  pni'clmse,  305. 
.  copy  of,  on  purchase,  305. 
removal  of  land  from,  139,  309,  310,  335,  399. 
mode  of  keeping,  generally,  329,  33-1 — 337. 
property,  334,  335. 

examples  of,  507 — 511. 
proprietorship,  334,  335. 

examples  of,  507,  512,  513. 
charges,  334,  335,  339,  340,  382,  383. 

examples  of,  507,  513,  514. 
implied  covenants  not  to  be  entered  in,  376. 
value  of  land  or  charge  to  be  entered  on,  392. 

examples  of,  507,  512,  513. 
certificate  to  be  counterpart  of,  393. 
rectification  of.     See  Eectification. 
correction  of.     »SVe  Coerectio:n^. 

Registered  Proprietor, 

jmrchaser  for  value,  12,  17. 
powers  of,  19  et  seq. 
death  of,  39  et  seq. 

settlement  on,  283,  284. 
charge  by,  in  his  own  favour,  94. 
transfer  of  charge  to,  102,  103. 
meaning  of,  156. 
charge,  of,  foreclosure  by,  160. 
transfer  by,  of  freeholds,  163 — 167. 
of  leaseholds,  167 — 170. 

of  charge,  171    et  seq.       And   see   Transfer    OF 
Mortgage. 
notice  of  lease,  failure  of,  to  concur  in,  183. 
of  settled  land,  charge  by,  for  portions,  &c.,  284. 
certificate  to  be  produced  on  disposition  by,  291,  292. 

entitled  to,  294. 

deposit  of,  by,  295,  296. 
charge,  power  of,  to  create,  298,  299. 
transfer  by,  notwithstanding  charge,  299. 
removal  of  land  from  register  by,  309. 
notice  of  lease  to  be  given  to,  347. 
consent  of,  to  transfer  under  New  Parishes  Act,  360,  361. 

when  dispensed  with,  362. 
refusal  of,  to  execute  transfer,  procedure  on,  362. 
surrender  of  lease  to,  effect  of,  386,  387. 
consent  of,  to  inhibition,  390. 

Registrar.    And  see  Eegistration. 
taxation  of  costs  by,  5,  8,  195,  218. 
advertisements  required  by,  7,  342. 
objections  heard  by,  8,  24. 

appeal  from  decision  of,  24,  149,  289,  400,  401,  403. 
selection  by,  of  person  to  be  registered  on  death,  39  et  seq.,  173, 

174. 
power  of,  to  permit  variations  from  forms,  76. 
definition  of,  130. 

approval  of  title  b}^  necessary  for  absolute  title,  134,  14S. 
production  of  certificate  to,  139,  290. 
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Registrar  —continued. 

cxaiiiiiiation  of  title  by,  117,  341,  3-12. 

case  for  (.'ourt,  maysttite,  149,  200. 

duty  of,  oil  discharge  of  mortgage,  \'A,  102,  2!){>,  337,  30j,  385. 

on  detoniiinutiou  of  loaso,  lu.j,  182,  337,  360. 

on  transfer  of  regi.st<.'rod  laud,  103. 
charge,  172  it  aeij. 

as  to  death  duties,  303. 

on  death  of  tenant  for  life,  lid,  283. 

to  register  caution,  185. 

as  to  inhibitions,  188,  189. 
restrictions,  190. 

on  registration  of  lands  of  different  tenures,  194. 

as  to  stamps,  200. 
production  of  deeds,  may  requii'o,  197. 
indemnity  of,  209. 
service  on,  of  order  of  Court,  214. 
qualifications  of,  217. 

district,  225,  226. 
forms  to  bo  furnished  by,  218. 
powers  of,  to  summons  witnesses,  &c.,  218,  219. 
vacancj'  in  office  of,  provision  for,  232. 
assent,  production  of,  to,  273. 
appropriation,  production  of,  to,  279. 
action  for  indemnity  against,  280.     And  see  INDEMNITY. 
indemnity  for,  ai^plicatiou  to,  289. 
new  certificate,  grant  of,  by,  292,  293. 
clerical  error,  correction  of,  by,  337. 
licence  in  mortmain,  i:)roduction  of,  to,  359. 
priorities  of  statutory  charges  to  be  determined  bj',  368. 
discretion  of,  as  to  variation  of  forms,  376,  377. 

to  refuse  entries  on  register,  376 — 378. 
to  dispense  with  production  of  certificate,  393. 
decision  of,  when  final,  400. 
reference  of  title  by,  341,  342,  404. 
discretion  of,  to  relax  rules,  413. 

Registration, 

of  cojiyholds  by  mistake,  3. 

of  lease.     See  Lease. 

of  sub-lease.     See  Sub-Lease. 

of  copyholds  intermixed  with  fi-eeholds.     Sec  CoPYUOlD  Land. 

of  Crown  lands.     See  Crowx. 

Duchy  of  Cornwall.     .See  CoiixwAT.L. 

Lancaster.    See  Lancaster. 
of  lands  below  high-water  mark.     See  Foreshore. 
of  settled  land.     .See  Settled  Land. 
of  incumbrances,  no  impediment  to,  5. 

prior  to  first  registration,  368,  369,  385. 
of  imdivided  share.     See  Undivided  Share. 
first,  in-otectiiiu  against,  23.  101,  352,  470. 
application  for,  329,  330,  338,  339. 

by  whom  may  be  made,  5,  132,  140,  194. 
how  made,  7  et  scq. 
forms  of,  414,  470,  472. 
fee  for,  434,  435. 
effect  of,  generally,  19. 

as  to  freeholds,  134,  137. 
leaseholds,  143,  145. 
And  see  Effect  of  Registration. 
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Registration — continued. 

lirst,  certificate  on,  1:^8,  139,  294,  1295. 
erroneous,  of  lieir  or  devisee,  41. 

remedy  for,  137. 
sub-sale  or  uiortg-agc,  before,  GO. 
agi'eements,  what,  capable  of,  GG. 
of  easements,  72. 
of  dealings  generally,  330,  331. 
of  transfer,  mode  of,  81. 
fee  for,  434. 
of  iiulemnity,  85,  86. 
of  charge,  98.     See  Chakge. 

fee  for,  434. 
of  transfer  of  charge,  101. 

fee  for,  434. 
of  discharge  of  mortgage,  105. 
of  personal  representatives,  195,  273. 

And  see  Persoxal  Eepkesextatives. 
fee  for,  434. 
of  transferee  for  value,  effect  of,  with  absolute  title,  VI  et  scq. 

with   possessory   or  qualified 
title,  18. 
And  see  Effect  of  Eegisteation. 
possessoiy  title.     See  Possessory  Title. 
absolute  title.     See  Absolute  Title. 
qualified  title.     Sec  Qualified  Title. 
mines  and  minerals,  ownership  of,  384. 
remuneration  of  solicitor  for,  409 — 412. 

Registration,  Compulsory, 

introduction  of,  49,  311. 

London,  what  parts  of  count}'  of,  affected  by,  50. 

on  sale,  51,  54,  311,  312. 

lands  affected  by,  53. 

exemptions  from,  53,  311,  312. 

leaseholds  and  leases,  extension  of,  to,  54,  88,  89,  313,  314. 

348,  349. 
non-registration,  in  area  of,  effect  of,  55,  57 — 59,  313,  314. 
pui-chase  by  trustees,  necessary  on,  59. 
conveyances  in  area  of,  61  et  se*/. 
of  possessory  title,  63,  314. 
on  sale  by  mortgagee,  108. 
of  reversionary  lease,  141. 
land  subject  to,  cannot  be  removed,  309. 
means  of  evading,  suggested,  313,  314. 

Registration  of  Deeds.    See  Middlesex  ;  Yorkshire. 
doctrine  of  notice  in  regard  to,  465 — 469. 

Registry, 

delivery  of  instrument  at,  gives  priority,  37,  379. 
constitution  of,  217. 

district,  225,  320. 
seal  of,  218. 

district,  226. 
^Middlesex  and  Yorkshire  Registries,  321. 

Middlesex,  registration  in  land,  renders  unnecessary  registra- 
tion in,  338,  340. 
title-deeds,  retention  of,  in,  379. 
vacations  in,  413. 
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Reg^ulations.    And  sec  Rules. 
iiuthuiity  to  inako,  217,  .'lis. 

Releases, 

rc^i.sti'iitiou  of,  110,  ll(j. 

Relief, 

liability  to,  does  not  cou-jtitute  copyhold,  '212. 

Remainder, 

uot  capable  of  registration,  21,  o3,  '.i\2. 
devolution,  of,  235. 

Remainderman, 

caution  by,  23. 

Removal, 

of  land  from  register,  309,  310. 
fee  for,  434. 

Rent, 

land  includos,  4,  133,  203. 

apportionment  of,  agreement  for,  GO. 

aj^plication  to  register,  497. 

registered  land  subject  to  what,  148,  203,  204. 

registration  of,  349,  3j0,  497. 

Rent  Charge, 

land  subject  to,  may  be  registered,  203,  204,  351. 
devolution  of,  to  i^ersonal  representative,  237. 
liability  of  personal  representative  to,  271. 
transfer  of  registered  land  in  consideration  of,  355. 
fee  for,  434. 

Renunciation 

of  probate,  effect  of,  on  power  of  sale,  254. 

Reservation, 

of  casement  over  land  of  grantor,  33,  75,  79,  105. 

form  of,  487. 
of  frontage  strip  to  road,  71. 
of  right  of  pre-emption,  75. 

mineral  rights,  registered  laud  subject  to,  149,  152. 
of  right  of  consolidation,  3G0.     Ami  see  Consolidation. 

Re-settlement, 

registration  on,  119. 

Residuary  Devisee, 

right  of,  to  administration,  (juvri/,  203. 
notice  of  appropriation  to,  274,  270,  277. 

Residuary  Legatee, 

grant  of  administration  to,  203. 

notice  of  appi'opriation  to,  274,  27(),  277. 

Resolution  for  Wiudiug-up. 
hling  of,  375. 
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Restrictions, 

user  as  to.      ISce  llKSTRICTIVE  OOXDITIOXS. 
unregistered  disposition,  necessary  on,  22,  353. 
entry  of,  on  register,  26,  189 — 191. 

between  search  and  completion,  34. 

by  person  other  than  registered  proprietor,  190,  282. 
removal  of,  on  completion,  36,  73. 

on  termination  of  settlement,  121. 
consent  to  sale,  for  protection  of,  42,  176. 
consent  to  dealings  with  mortgaged  laud,  for  protection  of, 

98,99. 
option  to  piu'chase,  for  protection  of,  42,  75,  76. 
vesting  declaration,  protection  of,  by,  68. 
unpaid  purchase-money,  for  protection  of,  75. 
declaration  of  trust,  under,  82. 
disentailing  deed,  necessary  on,  81. 
partnership  property,  as  to,  114. 

fonn  of,  504. 
settlor  may  stipulate  for  having  no,  118. 
production  of  certificate,  not  requu-ed  for,  139. 
caution,  distinguished  from,  185,  388. 
ruhibition,  distinguished  from,  189,  388. 
specific  performance,  effect  of  action  for,  on,  212. 
settled  land,  on,  282,  351,  352,  371,  372. 

form  of,  504. 
reverter,  protection  of  right  of,  by,  359. 
pre-emption,  protection  of  right  of,  by,  359. 
application  for,  390. 

protection  of  agi'eements  affecting  land  by,  66. 
form  of  condition  of  sale  as  to,  484. 

Restrictive  Conditions, 

registration  of,  20,  133,  207,  208,  387. 

example  of,  514. 
certificate  not  required  for,  139. 
application  for  registration,  where  none,  314. 
annexation  of,  on  application  for  absolute  title,  340. 
transfer  of  land  subject  to,  362. 
caution  by  person  entitled  to  benefit  of,  24. 
fees  for,  435. 
may  be  modified  or  discharged  by  the  Comi,  207. 

Retainer, 

right  of  personal  representative  to,  255,  256. 

Reversion, 

conditions  on  sale  of,  74. 

mortgage  of,  99. 

settlement  of,  registration  of,  117. 

title  to,  on  application  for  absolute  title,  345. 

unnecessary  to  qualified  title,  345,  346. 
restriction  to  protect  a,  form  of,  503,  504. 

Reversionary  Lease, 

compulsory  to  register,  when,  52,  141,  311,  347,  348. 
registration  of,  347,  348. 

Reversioner, 

relation  of,  to  assignee  of  lease,  58. 

Reverter, 

restriction  to  protect  right  of,  359. 
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Rights, 

icjj;Lstoiuil  land,  .subject  to  what,  10,  I'M,  118,  ll'J,  IGJ. 
release  of,  115. 
reservation  of.  on  sale,  105. 
of  way.     Si'i:  ^V^VY. 

Roads, 

entry  of,  on  map  at  registry,  63. 
cellars  undi-r,  0:j,  72. 
repair  of,  conditions  for,  72. 

liability  for,  registration  subject  to,  148. 
presumption  as  to  o-vrnership  of  half,  applies,  72. 

Rules, 

authority  to  make,  318 — 320. 

under  Act  of  1875... 219,  220. 
fees,  as  to,  221. 

general  summary  of,  329 — 332. 
relaxation  of,  by  registrar,  413. 


Sale, 

what  is  a,  for  compulsory  registration,  54. 

in  lots,  73,  77. 

by  unregistered  mortgagee,  condition  to  bo  made  on,  107. 

by  registered  mortgagee,  IGO,  161. 

by  personal  representative,  all  must  concur  in,  245,  253,  254. 

of  copyholds,  'jncri/,  264,  265. 
and  mortgage  before  registration,  353. 

Satisfaction.     ^hJ  see  Discn^vRGE. 
of  mortgage,  proof  of,  105. 

entiy  of,  154,  162. 

Scheme  of  Arrangement, 

registration  mider,  374. 

Seal, 

of  Land  Registry,  218. 

Search, 

public  map  at  registry,  27,  28. 
at  registry,  what,  to  be  made,  34,  139,  398. 
on  purchase  of  registered  land,  SO,  307,  398. 
on  application  for  absolute  title,  341. 

of  register,  proprietor's  authority  or  consent  to  be  obtained  for, 
397. 
fomi  of  authority,  506. 
certificate  of,  398,  399. 
no  fee  for,  327. 
olficial,  398,  436. 

Service, 

of  notices,  405,  406. 
address  for,  406. 

Settled  Land, 

registration  of,  4,  133,  195,  281  etso^.,  351,  352. 
first,  281. 
form  of  application  for,  475. 
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Settled  Land — cnntinued. 
iui'ant  heir  eutitlod,  4l2. 
transfer  of,  form  of,  79. 
transmission  of,  174 — 176,  371,  372. 
charge  of,  to  secure  moneys  raised,  2)S-1. 

foi-m  of,  403. 
registration  of,  not  to  affect  rights  to,  285. 
protection  of  rights  of  parties  to,  288,  351,  352. 

Settled  Shares, 

appropriation  in  satisfaction  of,  274,  275. 

Settlement, 

under  S.  L.  Act,  43. 
strict,  form  of,  117,  118. 

practice  as  to  registration  of,  118  et  sap 
trust,  form  and  practice  as  to  registration  of,  122,  123. 
by  will,  116,  117,  122,  123,  124,  174,  175,  283,  371. 
deposit  of,  in  registry,  118. 

purchase  of  land  -n-ith  capital  moneys  under,  120,  121,  354. 
termination  of,  121. 
registered  land,  of,  282,  355. 

arising  on  death  of  registered  proprietor,  283,  371,  498. 
on  intestacy,  283,  284,  371. 
filing  of,  in  registry,  284,  352. 
not  subject  to  compulsory  registration,  54,  312. 
production  of,  on  transmission  by  death,  373. 
mode  of  entry  of,  512. 

Shifting  Clause, 

effect  of,  on  registration,  119,  175. 

Small  Holdings, 

registration  of  County  Council  as  proprietor  of,  310. 
Act,  1892... 442— 455. 
Eules,  1892... 456 — 460. 
Fee  Order  as  to,  461. 

Solicitor, 

purchase  by,  rectification  of  register  on,  165. 

affidavit  or  declaration  by,  as  to  title,  196. 

costs  of,  rules  as  to,  220. 

assistant  registrar  may  be  ajipointed,  217, 

district  registrar  may  be  appointed,  226. 

execution  of  conveyance  in  presence  of,  297. 

caution  may  be  signed  by,  352. 

not  liable  for  error  in  certificate  of  search,  399. 

remuneration  of,  409 — 412. 

of  building  societies,  certificate  on,  as  to  charge,  94. 

Specialty  Debt, 

priority  of,  how  far,  256. 

Specific  Performance, 

of  contract  as  to  registered  land,  211. 
court  may  bind  all  parties,  211. 
costs  of  action  for,  212. 

Sporting  Rights, 

registered  land  subject  to,  149. 
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Stamp, 

duties,  payiiblo  on  le-istnitioii.  7,  M,  'JOfi,  'JOT,  ."i.lM,  ;i7'.».  -I'lT. 

ou  trauslor  to  now  trustous,  OS. 

on  conveyiiuce,  76,  19,  81,  338. 

on  truust'or  t(j  boneficiui  y,  SJ. 

on  exchange,  Ho. 

on  niortgugo  of  registered  land  with  other  property,  9j. 

on  transfer  of  mortgage,  102. 

on  partition,  comprising  unregistered  laud,  1 14. 

on  mortgage  under  power  to  charge,  120. 

on  settlement,  123. 

fees,  to  be  paid  by,  223,  407,  408. 

on  appropriation,  278,  279. 

on  declaration  of  trust  by  vendor  on  sale,  314. 

where  transaction  carried  out  by  two  instruments,  380. 

sutlicicucy  of,  provision  fur  doubt  as  to,  380,  381,  408. 

on  statutorv  declaration  for  registry,  407.  ,      ,^>u>^^Ja^       '^^^ 

'  '.r>    ''-    •.•>K^  '^r--     "  ■'-"'     *'^-*^ 

statutory  Declaration, 

on  purchase  of  land  registered  with  absolute  title,  30,  31,  69, 
306,  307. 

condition  of  sale  as  to,  479. 
of  power  to  grant  lease,  88. 

form  of,  476. 
as  to  rights  under  sect.  18  of  the  Act  of  1875...  153,  306. 
on  appUcation  for  new  certificate,  292,  293. 
purchaser  may  require,  306,  307. 
includes  aflida\'it,  334. 
on  application  for  possessory  registration,  338. 

form  of,  414. 
as  to  title  deeds  on  application  for  registration,  339. 
under  sect.  70... 343. 

form  of,  416. 
caution  to  be  supported  by,  192,  353. 
licence  to  hold  in  mortmain,  359. 
on  application  by  trustees  of  settlement,  371. 
inhibition,  on  application  for,  390. 

form  of,  503. 
regulations  as  to,  407. 

Statutory  Disposition, 
nature  of,  20. 
prior  to  registration,  37. 
appointment  by,  66,  67. 
transfer  on  sale  by,  76  (^6"^7. 

transfer  to  charity  by,  does  not  requii-e  eni-olment,  80. 
mortgage  by,  92  et  seq. 
transfer  of  mortgage  by,  101  et  8eq. 
certificate  to  be  produced  on,  290,  291. 
forms  of,  rules  as  to,  375  tt  seq. 

variations  of,  486—489,  491  -496. 

Sub-Lease, 

registration  of,  3,  52,  312,  313,  34S.  349. 

created  for  mortgage  piu'poses,  cannot  bo  registered,  3,  o2,  100, 

312. 
mortgage  by,  of  registered  land,  96,  100. 
personal  representative  lannot  grant,  247. 
lease  includes,  in  rules,  346. 
affectiu":  registered  land  to  be  noted,  347. 
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Sub-Mortgage, 

iunii  of,  97. 

of  charge,  310,  oG9. 

Sub-Sale, 

prior  to  registration,  60. 

form  of  conveyance  on,  77,  o77,  488,  489. 

Succession  Duty.    '^V^  Death  Duties. 
e:5tate  duty  and,  distinguished,  280. 

Successor, 

registration  of,  45,  282,  283,  371. 
failiu'e  to  register,  procedure  on,  373. 
to  trustee  in  bankruptcy,  374,  375. 

Summons, 

by  registrar,  218,  219,  405,  406,  408. 

Surface, 

apart  fi'oni  minerals,  included  in  land,  4,  131,  135,  152. 
minerals  apart  from,  exempt  from  compulsory  registration,  52, 

311. 
registration  of,  203,  349,  350. 
transfer  of,  apart  from  minerals,  164,  165,  356,  357. 

under  Eailways  Clauses  Consolidation  Act,  165. 
severance  of,  from  minerals,  180,  384. 
underground  hereditaments  apart  from,  350,  351. 

Surrender, 

registered  lease  liable  to  risk  of  extinction  by,  17,  89. 
entry  of,  on  register,  386. 

Surveying, 

costs  of,  437,  438. 

Survivorship, 

entry  against  dealing  with  on,  26,  205,  387,  388. 

on  transmission,  39,  48,  120,  173. 

of  husband,  effect  of,  178,  284. 

estate  by,  does  not  joass  to  personal  representative,  234,  236. 

of  executor,  effect  of,  on  devolution  of  estate,  241. 

of  administrator,  effect  of,  on  devolution  of  estate,  241,  242. 

of  executor,  effect  of,  on  power  of  sale,  254. 


Tacking 

registered  charges,  abolished,  157. 

Taxation.    A  nd  see  Costs. 
of  costs,  199,  200. 
rules  as  to,  220. 

Telegraph, 

search  can  bo  made  by,  30,  307,  398. 

Tenancy, 

legistered  land  subject  to,  149,  152. 
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Tenant  for  Life, 

apiilicutiou  by,  whothor  notice  necessary,  6. 
coiisoiit  of,  to  application  by  tnistoes,  0. 
includes  person  hav-ing  powers  of,  G,  45,  17(j. 
death  of,  who  to  bo  registered  on,  43,  44,  121,  174,  282,  283 
371,  372. 
form  of  application  on,  499. 
person  appointed  to  exorcise  powers  of,  death  of,  40. 
appointment  by,  of  annuit)'  or  portions,  07. 
mortgage  b}',  precautions  of  mortgagee  on,  99. 
notice  by,  to  trustees,  not  necessary  to  registration,  1 12,  1 13. 
infant,  42,  121,  281. 
registration  by,  130,  351. 
tenant  by  curtesy,  is,  170. 
estate  of,  devolution  of,  230,  237. 
definition  of,  2S5. 

Tenant  in  Tail, 

discntuilor  by,  83. 

death  of,  121. 

estate  of,  devolution  of,  230,  237. 

Tenant-Right, 

customary  lands,  of  devolution  of,  242. 

Tenants  in  Common, 

registration  by,  0,  21,  177,  190. 
transmission  on  death  of,  177. 

form  of  application  to  regi.ster,  500. 
mode  of  registration  of,   512. 

Term,    And  see  Lease  ;  Leasehold  L.vxd  ;  Loxg  Terms. 
created  for  mortgage  purposes  cannot  be  registered,  323. 

may  be  noted  on  register,  120, 
182. 
Testamentary  Expenses, 
payment  of,  255,  250. 

Time, 

for  appealing  from  registrar,  403. 

Tithes, 

land  includes  inipropriato,  4,  133,  203. 
registered  land  subject  to,  149,  151. 
devolution  of,  to  personal  representative,  237. 
registration  of,  349,  350. 
exemption  from,  entry  on  register  of,  384. 

Title, 

e\'idence  of,  on  sale  of  registered  land,  305 — 307. 

registered,  to  have  separate  number,  334. 

abstract  of,  on  a])plioatioii  for  absolute  title,  341. 

registrar  may  refer,  to  counsel,  341,  342,  404. 

questions  arising  on,  determination  of,  by  registrar,  412.    Ami 

see  ExAMixATiox  of  Title. 
paramount  to  registered  title,  302. 

Title,  Covenants  for, 

on  sale  of  registered  land,  309. 
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Title  Deeds, 

deliyery  of,  on  completion  of  sale  or  mortgage,  37. 

to  largest  purchaser,  not  appropriate,  73. 
purchaser  not  registering  slioiild  obtain,  55,  56,  59. 
absolute  title,  essential  to  registration  of,  56,  341. 
undertaking  for  production  of.     See  Undeetakixg. 
deposit  of  certificate  equivalent  to  mortgage  by  deposit  of,  99, 

100,  295.    And  see  Deposit  of  Certificate. 
production  of,  on  application  for  registration,   197,  198,  338, 

339. 
registration,  notice  of,  to  be  marked  on,  198,  339. 
pei'sonal  representatives,  right  of,  to,  246. 
delivery  of,  how  far  constitutes  assent  to  a  devise,  265. 
custody  of,  on  registration,  343,  379,  380,  405. 

Transfer  of  Mortgage.    And  see  Charge  ;  Incujmbrance. 
inquuy  to  be  made  on,  33,  101,  172. 
how  made,  101  et  seq.,  171,  172,  366. 
before  registration  of  transferor,  101. 
conciurence  of  mortgagor  on,  102. 
on  death  or  bankruptcy,  104. 

Transfer  of  Registered  Land, 

forged,  right  to  indemnity  for,  289. 

execution  of,  37,  80,  297,  378. 

penalty  for  unqualified  person  drawing  a,  300,  301. 

form  of,  354,  486. 

to  uses  of  settlement,  354. 

in  consideration  of  rent  charge,  355. 

subject  to  rent  charge,  355. 

mortgage,  356. 
mines  and  surface  separately,  356,  357. 
under  power  in  registered  charge,  357. 
leasehold  land,  357,  358. 
to  corporation  or  company,  358,  391. 
to  charitable  uses,  359. 
under  paramount  title,  362. 
subject  to  restrictive  conditions,  362, 
discharge  of  mortgage  on,  370. 

consent  to,  may  be  made  by  instrument  of  disposition,  378. 
attestation  of,  378. 
must  be  by  deed,  37,  378. 
special  precedents  of,  486 — 490. 

where  part  piu'chase-money  remains  on  mortgage,  487. 
is  advanced  by  a  third  party,  487. 

granting  or  reserving  an  easement,  488. 

on  sub-sales,  488 — 489. 

consideration  in,  490. 

Transferee  of  Registered  Land, 

with  absolute  title,  12  *t  s>fq.,  164,  168,  169. 
effect  of  notice  on,  13. 
voluntary,  position  of,  18,  166,  167. 
leaseholds,  168—170.  .        .  ^        ^ 

covenants  implied,  170,  171. 
subject  to  rent-charge,  covenants  on,  171,  351. 
signature  of  map  by,  354. 

Transmission  of  Registered  Land  or  Charge, 

on  death  or  bankruptcy,  19,  173,  300,  370,  373  d  sty. 
forms  relating  to,  498 — 500. 
mode  of  entry  on  register.  513. 
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Transmission  of  Registered  Land  or  Charge — nmllnued. 
certiticutu  to  b(j  iJioduccil  for,  VM,  '1\M,  liDl'. 
on  death  ot"  tenant  for  life,  liTl — M'-i. 

joint  tenant,  373. 

trustee  in  bankriiptcy,  373. 

proprietor  of  undivided  share,  l.S. 
application  for  registration  not  to  abato  for,  405. 
foe  for,  134. 

Trespasser, 

action  against,  by  heir,  pending  gi-ant  of  administration,  239. 

Trust, 

not  to  bo  registered,  24,  200,  3G0. 
declaration  of,  rights  luider,  82. 

by  vendor  on  sale,  313,  314. 

Trustee.     Ami  sec  Personal  EErnESENTATivE. 

niuy  authorise  purchaser  to  register,  5,  194,  2.Sj. 

may  register,  when,  5,  130,  194. 

costs  of  registration  by,  o,  195. 

death  of  registered,  43,  179. 

registration  by,  necessary  in  compulsoiy  district,  59,  (iO. 

disclaimer  by,  registration  of,  82,  83. 

portions  term,  of,  precautious  by,  120. 

consent  of,  to  appropriation,  273,  27G,  277. 

mortgage  by  deposit  by,  effect  of,  290. 

new,  appointment  of,  how  registered,  68. 

Trustee  Act, 

application  of,  to  registered  land,  208. 

under  s.  3  (2)  of  Act  of  1897  for  vesting  order  in 
lieu  of  conveyance,  272. 

Trustee  in  Bankruptcy, 
registration  of,  177,  374. 

effect  of,  179. 
death  of,  personal  representatives  not  to  be  registered  on.  43, 

373. 
successor  to  registration  of,  375. 
official  receivers,  374,  375. 

Trust  for  Sale, 

enables  registration,  5,  0,  194. 

consent  to,  restriction  protecting,  42,  176. 

Trustees  for  Purposes  of  Settled  Land  Acts, 

cannot  be  registered,  if  they  have  no  power  of  sale.  281. 
And  see  TRUSTEES  of  Settlement. 

Trustees  of  Settlement, 

d.>ath  of  tenant  for  life,  duty    of,  on,  44,  174.  175.  282,  283. 

373. 
registration  of,  on,  371.  373. 
notice  to.  of  dealings  with  reversionary  interests.  109 — 111. 

not  necessary  to  registration  by  tenant  for  life,  112, 
113. 
consent  to  registration  by,  285,  351. 
protection  of  rights  of  parties  by,  288. 
failure  of,  to  register  successor,  procedun^  <m,  :\~:]. 
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Unborn  Persons, 

protection  of  rights  of,  201. 

Underlease.    See  Sub-Lease. 

Undertaking, 

for  productiou  of  title  deeds,  37,  To,  79. 
form  of,  486. 

Undivided  Share, 

deatli  of  registered  proprietor  of,  48. 

exempt  from  comimlsory  registration,  52,  311.   i22. 

partition,  113,  114. 

registi'ation  of,  5,  304,  349,  351. 

Unqualified  Persons, 

penalty  for  drawing  instruments  and  applications,  300,  301. 

Unregistered  Dispositions, 

nature  and  effect  of,  20  tt  seq.,  180,  181. 

protection  of,  22,  183,  353. 

•where  numerous,  may  conceal  fact  of  registration,  unless  index 

map  searched,  27. 
mortgage  by,  98. 

transfer  of  mortgage  by,  102,  103. 
of  incumbrances  prior  to  registration,  106. 

Unregistered  Estate, 

may  be  created  in  registered  land,  13,  24,  25,  68,  69. 
l^rotection  of,  13,  22,  68. 

Unregistered  Land, 

precautious  advisable  on  dealing  with,  27,  28,  470. 
included  with  registered  land  in  one  disposition,  95,  114. 

foi-m  of  consideration  in  transfer  of  registered  portion,  490. 

Unsound  Mind,  Person  of, 

protection  of  rights  of,  201. 
appropriation  to,  273,  276. 


Vacations, 

in  registry,  413. 

Valuable  Consideration.    See  Considekation. 

Value, 

ascertainment  of,  for  appropriation,  275,  270. 
entry  of,  on  register,  392. 
evidence  of,  may  be  required,  408. 

Vendor, 

consent  of,  to  registration,  when  necessary,  5,  132,  134,  142. 

position  of,  where  purchaser  does  not  register,  bo  et  seq, 

of  land  with  absolute  title,  69,  309. 

certificate  to  be  delivered  by,  292. 

of  registered  land,  must  make  up  register,  308. 

Verbal  Description  of  Land.    See  Desceiptiok. 

Verification.    And  see  Abstract. 
of  abstract  in  registry,  405. 
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Vested, 

meauiug  of,  iu  soct.  1  of  Act  of  1897    .23 J. 

Vesting  Declaration, 

on  ap])ointm<'nt  of  uow  tnistees,  68. 

transfer  undor,  y(32. 

con-ection  of  register  under,  362. 

Vesting  Order, 

tru.st  and  niortgugo  ostates,  as  to,  239. 
correction  of  register  under,  362. 

Void. 

disposition,  rectification  for,  213,  2H~. 
of  no  effect,  214. 
iudomuity  iu  respect  of,  287. 

Volunteers, 

registration,  position  of,  under,  136,  166,  167. 


Waste  of  Manor, 

to  bo  shown  on  map  of  manor,  349. 

Water, 

right  of,  registorod  land  subject  to,  149. 

Waterworks, 

conveyance  to,  surface  only  included  in,  165. 

Way, 

right  of,  registered  land  subject  to,  149. 
entry  of,  on  register,  153. 

form  of  application  for,  504. 
mode  of  entiy,  510. 
reservation  of,  165. 

Widow, 

dower  of,  42,  184,  382. 

Will, 

form  of,  generally,  since  the  Act  of  1897.  .123. 
appropriation,  power  of,  in,  123,  276. 
executor  derives  title  from,  238. 
exercise  by,  of  general  power,  240,  241. 
devising  real  estate,  entitled  to  probate,  240,  241. 
of  married  woman,  241. 
fonns  of  clauses  in,  500,  501. 

Witness, 

may  be  summoned  by  registrar,  218,  408. 
expenses  of,  408. 
service  of  summons  on,  405,  406. 
non-attendance  of,  219. 


Yorkshire  Registries,  63,  229,  230,  309,  310,  321,  338,  340. 
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2.  Speedy  Publication  of  the  Cases. 

This  is  now  a  leading  feature,  the  Reports  being  published  as  speedily  as  possible, 
consistent  with  good  reporting  and  editing ;  and  the  Weekly  Edition  includes 
Notes  of  all  Cases  up  to  date. 

3.  Simplicity  of  Arrangement  and  Facility  of  Reference. 

There  is  only  One  Volume  in  each  year  for  each  Division  of  the  Courts. 

4.  Digests. 

Mews'  Digest  of  all  the  Reported  Decisions  of  all  the  Superior  Courts, 
including  a  Selection  from  the  Irish,  with  a  Collection  of  Cases  followed, 
distinguished,  explained,  commented  on,  overruled  or  questioned,  and 
References  to  the  Statutes,  Orders  and  Rides  of  Court  during  the  year 
(issued  Quarterly  J,  will  be  supiDliedto  Subscribers  at  the  reduced  rate  of  6s. 

5.    Economy.  Annual  Subscription. 

The  Law  Journal   Reports  and  Statutes    -        -        -        -       £3  :    4:0 

The  Law  Journal  Reports,  Statutes,  and  Mews'  Annual  )       3  •  10  ■  0 
Digest  (issued  Quarterly) ' 


Subscribers  to  the  LAW  JOURNAL  REPORTS  have  the  additional  advantage 
of  obtaining,  for  a  further  Subscription  of  JEl  per  annum, 

THE    LAW    JOURNAL    NEWSPAPER, 

Published  Weekly  (j)rice  6d.),  containing  the  best  weekly  Notes  of  all  decided  Cases  of 
the  week.  New  Orders  and  Rules  of  Court,  Cause  Lists,  Articles  by  Eminent  Specialist?, 
Personal  Information,  Notices  of  all  new  Law  Books,  &c. 

Subscripti(y/ts  jjaytihle  to  Stevexs  &  Soxs,  Ltd.,  arid  crossed  "  Union  Bank.'" 
*»*  A  Catalogue  of  New  Law  IForks  (/ratis  on  application. 
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V  SPECIAL  OFFER  TO  NEW  SUBSCRIBERS: 

Volumes  I.  to  XX.,  with  Index  to  Volumes  I.  to  X.  £20. 

RULINGTASES: 

AHR.VXCED,  ANNOTATED,  AND  KDTrED  liY 

ROBERT   CAMPBELL,    M.A., 

0/  Lincoln  8  Inn,  Burr isUr-nt- Law,  Aduocutt  of  the  Scotch  Bur. 
ASSISTED  HY  OTHKR  MKMIiKUS  OF  THi:  li.VII. 

WITH      AMERICAN      NOTES 

By  IRVING  BROWNE  and  Tin;  llox.  ]J)0XAR1»  A.  JONES. 
TO  BE  COMPLETED  in  TWENTY=FIVE  VOLUMES. 

The  fvUinring  Vvhimes  have  been  pull ishtd  : — 


Vol.  I. — Abandonment — Action 
II. — Action — Amendment. 
III. — Ancient  Light— Banker. 
IV.— Bankruptcy— Bill  of  Lading, 
v.— Bill  of  Sale— Conflict  of  Laws, 
VI.— Contract. 
VII. — Conversion — Counsel. 
VIII. — Criminal  Law— Deed. 

IX. — Defamation — Dramatic    and 
Musical  Copyright. 


Vol.  XVIII. 


Mortgage     Negligence. 

{Xcar/i/  Jit  II '/;/.) 


Vol.  X. — Easement— Estate. 
XI. — Estoppel— Exepution. 
XII. — Executor — Indemnity. 
XIII. — Infant— Insurance. 
XIV. — Insurance  — Interpretation. 
XV. — Judge— Landlord  &  Tenant. 
XVI. — Larceny — Mandate. 
XVII.— Manorial  Eight— Mistake. 
Vol.  XIX.— Negligence— Partnership. 


Vol.  XX.— Patent.    [In piepuration.) 
Royal  8vo.,  half  vellum,  gilt  top,  price  each,  net,  25s. 

Index  to  Vols.  L  to  X.,  with  Addenda  from  1894  to  1896  inclusive. 
Price,  bound  in  half  vellunn,  net  20s. 

OriNIOXS    OF,  THK    J?Rli.SS. 

' '  Oue  of  the  most  ambitious,  and  ougrht  to  be,  whon  it i.s  complete?,  i.ue of  the  most 
generally  useful  legal  works  which  the  present  eciiturv  has  ^v(A\ice<\:'— Literature. 

"  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  oar  case 
law  and  that  of  the  United  States."— Zaw  Times. 

"By  this  time  this  series  has  become  so  widely  known,  and  doubtless  appre- 
ciated, that  it  becomes  unnecessary  to  do  much  more  than  chronicle  the  appearance 
of  the  new  volume,  to  state  the  contents,  and  to  say  that  its  workmanship  is  quite 
up  to  the  former  level." — Laiv  Journal. 

"  A  work  of  unusual  value  and  intere.st.  .  .  .  Each  leadimr  case  or  group 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  rule  whi.h  Uiey  are  quoted 
as  estabh.sliiiig.  The  work  is  happy  in  conception,  and  this  first  volume  shows 
that  it  -n-ill  be  adequately  and  successfully  carriwl  oxit."— Solicitors'  Journal. 

"The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concemwl.  It  mav.  indeed,  be  said  to  constitute,  for 
the  present,  the  hiirh-waterniarkof  the  science  of  hook-mnking."  —Satur<i<i!/  Ret-ieir. 

"The  English  Kuliug  Cases  seem  generally  to  have  been  well  and  carefully 

chosen,  and  a  great   amount  of  work  has  been  expeudetl Great  accuracy 

and  care  are  showai  in  the  preparation  of  tlie  Notes."— /««•  Qwnferli/  liirieic. 

"A  Cyclopredia  of  law  .  .  .  most  ably  executed,  leanietl.  accurate^  ch-ar,  concise  : 
perhaps  its  diief  merit  is  that  it  impresses  on  us  what  the  practising  Eiijrlish  lawyer  is 
too  apt  to  forget— that  Engli.sli  law  really  is  a  body  of  principles."— i^nVi*/*  Jictieic. 

^   STEVENS  AND  SONS,  LIMITED.  lli>  &  120,  CHANCERY  LANE.  LONDON. 

*^*  All  Standard  Law  Works  are  kept  in  Stock,  in  laic  calf  and  oth,r  bindings. 
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